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THE 
PREFACE: 
Or a ſhort Account of the following Papers. 


\ HE benefit of Laws and Government is reap- 

ed by all ; but few conſider the Origin and 

Fountain, from whence that benefit, and 

thoſe Laws themſelves do flow : and the rea- 

ſon is, becaule the firſt cauſes of things lie hid, and it 
is a buſineſs of ſome difficulty. to ſearch after and find 
them out. The ſtatelineſs of Houſes, and the goodli- 
neſs of Trees are both delighttul and beneficial : but the 
Foundation which beareth up the one, and the Root 
which miniſtreth to the other nouriſhment and life, are 
in the boſom of the Earth concealed; and if there be oc- 
caſion at any time to ſearch into them, ſuch labour is 
then more neceſſary than pleaſant. In like manner, 


ſaith Mr. Hooker, the uſe and benefit of good Laws, all xc. pol.tiv: 


that live under them may enjoy with delight and comfort, 
alb:it the grounds and firſt original cauſes from whence they 
have ſprung, be unknown, as to the greateſt part of men 
they are. Thus far that judicious man; and what he 
faith is a moſt undoubred truth, viz. That the Origin 
of Laws is little conſidered by a great many, who talk 
much of them, and enjoy a great good by them. 

Bur if we can receive a great good from Laws, yea, 
and a great delight too, without knowing from whence 
ic ſprings, it muſt needs augment that good, and make 
the delight greater, it we can come once to know the 
Origin and the Fountain of it. For it is, faith the 
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Divine Boethins, a moſt bleſſed and happy thing indeed; 

to look into that Fountain from whence Goodneſs flows, wir voui on- 
and to behold things in their firſt and primogenial $1 ca 
cauſes. And tho' ſuch reſearches are uſually paintul and Pilot 3 
troubleſome, yer is the pleaſure ſo ſuperlative which 


attends 
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attends them, that it fully doth compenlate for all that 
toyl and labour. 
Tris a pleajure, faith an ingenious Author, yea, and & 


upon a4 Tres in Summer, cover'd with its green Leaves, 
deckt with Bloſſoms , or laden with Fruit ; and caſting a 
pleaſant ſhade under its ſpreading Boughs. But {urely it 
1s a greater pleaſure, tho' we have it not without ſome 
toyle and trouble, to conſider how this Tree with all 
its furniture ſprang fromalittle ſeed , how Nature ſhaped 
it, and fed it 1n its Infancy and Growth, and added new 
parts, and ſiill advanced it by litle and little, ill ic 
came to this Greatneſs and Perfection : This, I ſay, isa 

reater and a far more excellent ſort of a pleaſure, more 
Rational, leſs Common, and which 1s properly the con- 
templation of a Divine Wiſdom in the works of Na- 
tnre. And juſto it isin thismatter of Laws, tor with- 
out any toyl or trouble, we enjoy both eaſe and de- 
light by them ; weare ſheltered under their branches Di- 
vine and Humane ; and all good men take a wonderful 
plealure, to beho]d what good and; benefit they bring 
to all mankind, by their direfing, obliging, command- 
ing, and reſtraining Power. But he who will take the 
pains to confider, from what root all Laws, do grow ; 
and how all Laws, whether Natural or Poſitive, Di- 
vine or Humane, are as ſo many boughs and branches of 
the Law Eternal ; and how that obliging Power, which 
1s the very Life and Soul of every Law, 1s of Divine 
Extra&ion, will find a farmore noble pleaſure than thoſe 
can do, who enyoy only their eale and quiet under them, 
or can diſcourſe a little about the Laws of the place in 
which they were bred and born. 

Now upon this account alone it is that I have attemp- 
ted to make a ſearch into the Origin of Laws; that is, 
I did it to delight aad pleaſe my ſelf ; which having 
done, I have already gained the point I aimed at, and 
all the end I ever propoſed to my {elf in the under- 
caking : And thisin general is all the account I ſhall give 
of my Papers. 

But if any one ſhould ever chance to be incliced to 
read them over, and yet defire to know before hand 
* 4 what 


pleaſure too which comes to us without any trouble, to look 
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what is in them, leſt he ſhould throw away both his 
time and labour in vain, he will find as followeth. 
Firſt, That the Auchor by this his ſearch into the 
Origiz of Laws, hath found, that the Arbor Legiferg is 
like the Arbor inverſa, or Man, whoſe branches are up- 
on Earth, but whole root is in Heaven : He has found, 
I ſay, that the Ovyigin of all Laws is in the boſqme of 
God himſelf, and that all their obliging Power like 
obn's Baptiſm, is from Heaven and not from men, and wa. 21. 24 
that the ſaying of Sarez is a ſure and certain Truth, zz. 
That as all Paternity, ſo all Legiſlative Power is derived 
from God, and that the authority of all Laws whatſoever, Sicu omncm 


. . . . ta 
is to be refunded into him as their firſt Fountain and aqompend 
Original. = O_ 


umque legum authoritarem in cum efſe ultimo refundendam. In —— L. 

Again he hath alſo found that there is a very great 
variety of Laws, and withall, the reaſons why there is 
ſuch a great variety, ame! theſe two eſpecially, viz. the 
creat variety of Beiags which a& by Laws,and the ſeveral 
re{pec&s one Being may have to other Beings. The firſtſhews, 
That rhe Law which God himſelfis pleaſed to work by, is 
ot a far different nature from the Laws ofnatural Agents,or 
Angels, or Men ; and the ſecond ſhews, That becauſe Man 
may be conſidered in ſeveral relpedts, viz. as (Go Avynn, 
CGov x00jur, Cam MATTY, Caor afdraJor, BE Q Go ExxAnoier x3; 
that is, as a rational Creature, a Citizen of the World, 
a Member of a Body Politick, an immortal Creature, or 
a Member of a Church ; in all theſe reſpe&s he muſt be 
ordered and guided by ſeveral Laws. And becaule thar 
Bodies Politick may be confider'd as meer, individuals, 
when compared with other Bodies Politick, and as ha- 
ving either an Eccleſiaſtical or Civil Relation one to an- 
other : And then again, in that Civil Relation, as ha- 
ving to do one with another, either in matters of Traf- 
fick or Trade, or War and Peace : Hence ariſe three 
kinds of Laws of Nations, viz. Civil, Military, and 
Eccleſiaſtical. And becaule the Conſtitution of the Ciyil 
Government in one Nation, may be of a different mo- 
del from that in another ; and becauſe the difference of 
one Church from another, in the point of external modes 
a Of 
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— commonly called By-Laws, and by the Jaſt cited Au- 


Heb. 1. I4 


of Worſhip, can no way be prevented, by reaſon of 
the great difference of Genius and Humour in divers 
people, and the | great variety of circumſtances in time 
and place, and the like ; therefore particular Churches, 
as well as particular Nations, have their peculiar Laws. 


| And over and above all this, the reciprocal relation of 


one perſon to another, in any body Politick, Civil or 
Ecclefiaſtical, ſuppoſeth ſeveral Laws: ' And fo do the 
attings, and tradings of one Man with another in any 
Civil Society : And ſo doththe government of Families : 
And fo do thoſe tranſations, in which God only and a 
Man's own ſelf are concerned, as in Vows, and Con- 
tracts, And laſtly, So do our actions towards our 
Brethren of a weak and tender Conſcience, which ſome 
have fitly called the Law of Scandal. Again, as ſome Bodies 
Politick, as ſuch, may differ in the very Laws of their 
Conſtitution : So ſome Laws there are, which are pe- | 
culiar to ſome Nations, in regard of their Situation or 
Soyl : As for inſtance, in Englqnd, the Laws of the Ad- 
miralty, and the Laws of the Foreſt, which perhaps are 
notſomuch as heard tell of in ſome Nations on the Con- | 
tinent, nor any like them. Again, particular Buroughs | 
and Corporations, Guilds and Fraternities, Colleges and 
Hoſpitals, have all their peculiar Laws: yea, ſome 
thereare, which even Towns not Corporate, and Villa- 
ges, are forced ſometimes to make for their own ule, 
and the maintaining of Juſtice, and more commodious 
and quiet way of living one with another, which are 


thor, Leges Conventionales, Conventional Laws. And this 
is a ſhort account of the great Variety of Laws; and 
thoſe of them only, which are moſt univerſal, and of 
the largeſt extent, are the ſubject matter of the firſt 
Six Books of the following Papers. And tho I have 
mentioned here in this Preface the Law of Angels , yet 
nothing farther is ſaid concerning 1t in the ſaid Books. 
For tho the Angels are God's Royal Army, and the 
pitched Camp of the Lord of Hoſts ; the Domeſticks,and 
menial Servants of God in the great Family of the World, 
and Miniſtring Spirits to the Heirs of Salvation : and 
therefore can no more be without a Law, than Soldiers 

in 


OO —— —— 


The PREFACE. 

in a Field, or Servants in a Family. Nay if the will of 
Gad be the ſupream Law, as undoubtedly it is, the 
Angels then aG& in the utmoſt abedience unto Law that 
can be imagined. Far qur Bleſſed Lord gives it agan Idea 
or Pattern of the higheſt obedience we need to agk or 
pray for upon Earth, Thy will be done on Earth as it 
is in Heaven : And the great St. Asſtin's wards are ve 
ry remarkable, and much to this purpoſe, br the Cele- tn cxteni 
ſftial and Angelical Court, ſaith he, the will of Gad is the ont. 
only Law. So that there can be no douht, but that the — 
Angels act by a Law, even as all other Creatures, as Dei, c. 1g. 
Mr. Hooker has proved : Burt yet men are no more z,,, ,, 
concerned with the Laws of Angels, than Angels are |» 4+ 
with the Laws of Mcn; and therefore I did not think 
| it any Way neceflary to lay any thing congerning them, 
i more than' by producing them as one inſtance to ſhew, 
F That one main reaſon of the great variety of Laws, is 
| the variety of Beings which are capable of aQling, and 
being guided by that Rule, which is called Law. 
| In the Seventh and laſt Book , we have conſidered 
| what Laws are mutable, and what are not ; and of thoſe 
| which are, how they come to be mutable, and þow their 

change comes to be made,' viz. Whether by Taterpre- 
; tation, Ceſlation, Dilpenſation, or Abrogation;z and far 
[ what caules, and upon what accounts, fuch changes and 
] alcerations are, or ought to be -made jn Laws, and 
where the power of Diſpenſing with, or Abrogating all 
\ mutable Laws, is, and ought to be fixed and placed. 
f Perhaps ſome one or other, becauſe I have affixed to 
theſe Papers, the Title of The Origin of Laws, and have 
ranged, and diſpoſed this poor, this mean, this pitiful Eſ- 
ſay of mine into Seven Books, each Book containing 
ſome Chapters, and each Chapter ſome SeQions, will 
be ready to lay, materiam ſuperavit Opus, the frame and 
Contexture is more than the matter, and that the Title 
is far greater than the Efſay deſerves. To this charge I 
ſay, That I have as mean thoughts of what I have done, 
as any man elſe can have, and that intruth the Title is 
bigger than the Pertormance ; but it being to have ſame 
name or other, that ot The Origin of Laws came firſt into 
my mind, and that I have givenit. /And for the dividing 
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and ſubdividing of it into Books, Chapters and SeGti- 
ons, I did it with an intent, as wellas I could, to brin 
things under their proper Heads, and ſo ro diſpoſe of 
them, as that readily, and without any great trouble 
comy felf, I _ find them again whenſoever I had an 
occaſion or deſire toamend and correct them. So that as 
the Undertaking, in general, was to delight and pleaſe mine 
own elf, its particular frame and contexture, and the diſ- 
poſing it into ſuch a method as I have done, was to pre- 
vent my own trouble, and procure mine own eale. 

But ſome perhaps will ſay, That it I had a mind to 
delight and pleaſe my ſelf, I might have done it ſome 
other way, and not by making a ſearch into the Origin of 
Laws, which doth not any ways appertain to thoſe of 
my Profeflion. I anſwer, That if the thing be rightly and 
impartially conſidered, it will be evident, That a ſearch 
into the Origin of all manner of Laws and their obli- 

 __ ging Power, 1s ſo far from being beyond the Sphere of 
Rar Divinity, that a man cannot be a good Divine without 
palam erit, 2 jt, For God is the Objett of all Divinity, and the end 


Legum trafta- Maps: 4 . 
rionemTheo- of jt 1s the condu&t of immortal Souls to eternal Blis. 


logiz ambitu , . . 
conc ut And all Laws flow from God, either immediately, as all 
fubjetum ejus Laws Divine, Natural or Revealed: Or by the me- 


care" diation of men as his Miniſters, whether they be Ciyil 

Legibus conſi- or. Eccleſiaſtical; So that they all fall under the Cogni- 

morerur.Su9- Zance Of Theology, as God is the Object of it. And as 

AY to the end of it, viz. The Condut of Souls to Ha 
pineſs ; ſeeing Man is a free Agent, and that the or- 
dering of his aQtions aright, is the way to make him 
happy : and ſeeing moreover that Laws of all kinds are 
rules of humane AQions, it plainly from thence doth 
follow, That the conſideration of all Laws whatſoever 
belongs to the Divine. 

Again, every juſt Law, whether Divine or Humane, 
is a rule of 'Conſcience ; ſo that the Conſcience cannot 
be void of offence towards God, and allo towards Man, 
unleſs it a&s according to the Laws of the one fort as 
well as the other: and all know it to be the buſineſs of 
a Divine, to be able to declare, when and where the 
Conſcience offends, and when not : And this he canror 
be able to do, unleſs he knows the Origin of Laws , 


and 
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and from whence they derive their obliging Power; and 
therefore ſo tar forth, the ſtudy of Laws muſt needs be 
his proper Study. | 

There is indeed another kind of ſtudy and knowledge 
of ſome Laws, in which the Divine is no ways con- 
cerned, as for inſtance, the Municipal and Common 
Law and Cuſtoms of this Land. For in all Caſes' and 
Controverſies, which may ariſe about Meum and Trunm, 

or any Tenure, Grant, Priviledge, or Vſage, which may 

be infinite, to debate and determine them, belongs to 

the learned Lawyers, and Reverend Judges, who. are 
prelumed to be belt skilled in the Laws and Cuſtoms of 
the Land, as their proper ſtudy, wherein'they are daily 
converſant ; and not.to Divines. But yet (faith Biſhop Preface ts Bi: 
Sanderſon ) is not the Divine hereby wholly excluded from i Way 
having his part, and that proper and peculiar to him, Prince 
even in the niceſt Law-Caſes, ſo far as they relate to 
Morality and Practice in point of Conſcience : and then 
concludes, That as when aCaſe is ſtated, with all the mate- 

rial Circumſtances thereunto belonging, as to matter of Fact, 

if any doubt ariſe what in ſuch a Caſe is to be done or not 
done, in point of Law, the advice and diredjon of learn- 

ed Conncellors, shilled in the Law, is to beuſed. So if any 

y doubt ariſe, what in the ſame caſe fo ſtated as before, is fit 

: to be done, or not done, in point of Conſcience, whence 

can any man ( faith he) ſeek for reſolution and inſtruction, 

ſo properly and rationally, as from the month of a learned, 
ſober, and grave Divine ? The Prieſts lips ſhould pre- 
ſerve knowledge, and they ſhould ſeck the Law at his 
mouth, Mal. 2. 7: 

Thus far that Learned and Judicious Prelate ; from 
whence I cannot but conclude, that in this my ſearch into 
the Origin of Laws ; and whence, and how they come to 
have an obliging power over the Souls and Conſcinces of 
Men, I have not in the leaſt gone beyond the lives and mea- 
ſjare of my Calling. I mightalledge the example of others 

g tor my juſtification : And one thing I muſt freely ac- 
: knowledge, That by often reading of Mr. Hookers firſt 
| Book of Polity , which treats of all Laws whatſoever, 
q and which is like an incxhauſtible treaſure of excellent 
q knowledge, always affording me ſomething I have not 
: diſco- 
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diſcovered before : I was ſtirred up, and ſtrongly moved, 


to ſay what I could, and as briefly asI could, upon this 
Noble Subje&. My firſt and chiet deſign was, not to 
confute Opinions, but to conſider them ; and then to 
cloſe with thoſe, which, in my poor judgment, ſhot 
neareſt the mark. And the God of all Truth doth know, 
that I have not writ to {erve any Caule, or any by-Ends 
or Deſigns ; or to have ſet down any thing for a Truth, 
but what I am fully perſwaded ſo to be. But I am ve- 
ry ſenfible what an hard and difficult matter 'tis, to 
judge of the nature of things aright, and of the weak- 
neſs of my own Judgment : ſo that 'tis likely I may have 
erred, tho' I know it not ; and perhaps not a few will. 
be offended at one thing or other: yet ought they to 
think, that they allo may erre as well as I, and may 
think that te þe an errar, which perhaps is none; and 
therefore may be pleaſed to ſuffer me quietly ro enjoy 
my own opinion, and:to let things ſtand in that light I 
have ſet them in, until Time, which brings all things to 
paſs, ſhall make a fairer and clearer diſcovery. For 'tis 
unreaſonable for any one torequire, that all others ſhould 
think as hedoth. But if any willnet be ſo contenced, but 
think themſelves bound to let the World ſee my failings, 
by writing againk ſome one thing or other in my Book, 
(for noneI think will write againſt the whole of it ) 
only becauſe it futes not with their opinions: TI ſhall 
not think my ſelf concernd to anſwer any ſuch Wri- 
ting. For I cannot make Books, and anſwer to Books, 
ſo taſt asſome can ; and I think my {ſelf happier in this 
my dull temper, than they who can write in haſt, and 
may have reaſon enough perhaps to repent at leiſure, of 
what they have written : and beſides, I neveryet could 
ſee any good which came of ſuch altercations. To con- 
clude this Preface, I hope what I have written, may be 
of good uſe to ſome minds; andTI only with, That all 
might reap as much benefit, and find as much pleaſure 
in the reading, as Ihave done inthe compoling of it. 
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E X, which we render Law, is derived, as ſome think, 4. x. 
Legendo from reading, becauſe Laws are to be writ and Iſidor-Etymol. 
made publick, that ſo they may be read by the people, © <9: 
But Cicero in his firſt book of Laws derives it 4 legerdo 
taken in another ſence, vis. for chooſiwg, becauſe that 

they to whom the Legiſlative Power bel ought to chooſe that 

which is moſt profitable and a the Commonwealth, 

and enat& it into a Law : The Greciars, faith he, call Law by the 

word Ni,@, which ſignifies a diſtributing to every man his own 2 Nam ur ill 

and I will derive it in our Roman Tongue 4 Legerdo from chooſing 3 _— - ""y 

for as they have placed Equity and Juſtice, ſo do we a power of oo io lege 

Choice and Ele&ion in every Law. And ſome there are inthe third ponimus. lib. r. 
lace, that derive it + Ligando from binding, becauſe a Law doth © Pins 
ind and lay an obligation upon all thoſe it is impos'd on. And —_ 

thus it is left uncertain from whence the word Lex is derived, and by 

it matters not much if it be. 
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It is of much more moment if we could find among theſe Authors, 
a compleat ard perfect definition of a Law in general, I mean ſuch 
a defimtion as is not a bare Encomium of a Law, or which is ap- 
plicable only to ſome particular ſort or kind of Law ( as for ex- 
ample, the Law Eternal, or the Law of Nature,or any humane Law), 
but ſuch a definition, as is applicable only to Law in general, lea- 
vingall other Laws ſpecial or particular, to be difterenced by ſome- 
_ peculiar in their own nature. But this is an hard matter for 


'to do, for thoſe who have writ about Laws, have fome of them 


in their definitions of Law in general, given usonly ſowe Rhetorical 
Encomiums of it, and other ſuch definitions as ſute only to the Law 
Eternal, or the Law of Reaſon ; and others, Laſtly, by applying 
the name of Law unto that rule of. working only, which ſuperior 
Authority impoſeth, have only bore in mind thoſe Laws which 
Cod impoſeth upon his Creatures, or thoſe which ſupreme 
Magiſtrates impoſe upon their Subjedts 3- and never thought of thar 
Law, which God before all Ages did ſet down with himſelf and 
for himſclf to do all things by 3 not thoſe Laws which men may 
impoſe upon themſelves by Vow or Contraft : and therefore have gi- 
ven us only deſcriptionsof ſome ſpecial and particular Laws, ſtead 
of a perfe& and compleat definition of a Law in general. And what 
I here affirm, will appearto be very true, by the following detinitions. 
Cicero ſauh, That a Law it that which puts a diſtinFion betwixt 
that which is juſt and that which is wnjuſt 3 And Ariſtele, That a 
Law is a pure Intelle&, or Mind, without any 

Paſſzon but theſe are not definitions of a 
Law in general, but Encomiums rather or 
. . Commendationsof juſt and equitable humane 
Laws: Again,the ſame Cicero Erith, That Law 
is a Decree exiſting in the mind of God, and 
the higheſt reaſon' of the greateſt Jove. But 
| theſe deſcriptions appertain to the Law Eter- 

nal, or at fartheſt only ſhew, That all Law whatſoever proceedeth 
from Gol and the Law Eternal, as ſhall be declared in the .Se- 
cond Chapter. Again,ſome have defined Law to be reFa ratio « nature 
inſita , but this only belongs tothe Law of right reaſon, or that 
1bu& 52:79 the Apoſtle ſpeaks of, vis. that Law which is writin 
the heart of every Man. 
| Ariſtotle ſaith, That Law is Reaſon procted- 
ing from Prudence and the chiefeſt faculty 51 
Man, his Mind: and Gerſon ſaith, That Lawis 
a Rule bearing an exad conformity to the di- 

| ates of right reaſon. But who ees' nor 
plainly, that theſe are only Deſcriptions, 'or 
Encomiums rather, of humane poſitive Laws, which ether are 
or ought to be ſquared by the rules of right Reaſon and Prudence ? 
Grotins ſaith, That Law is a Rule of moral AFions, obliging to 
But tis plain enough , that 
this definition ſuppoſeth that no Creatures can act by a Law, but 


Ethic. 1. 10. cap. ult. 


ad jd quodre- the Rational, and excludes that Law which is properly the Law of 
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Nature, or that Law which God has appointed all ſorts of Creatures 
both ſenſitive and inanimate to a& by 3 and I take it for granted at 
preſent, but will prove it afterwards, That 'all the Creatures of 
the Univerſe, which eitker move or are at reſt, 'do move or reſt 
by the appointment of ſome Law : for as Gerſon ſaith, qualibet re | 
tantundem eſt de jure quantunt de entitate. But of this more will be 
ſaid in the fourth Chapter. 
The judicious and right Reverend Biſhop Sanderſon thus definesa 4. 6. \ 
Law. A Law (faith he) is a rule of aTing, 
whith @ Superior, having power and authority ſo , IBIEE —_ F + 4 
to do, impoſeth upon an inferiour ; and Pufen- yrzlec. 5. 8. 3. a 4 
dorf to the ſame purpoſe, A Law is the De- SO quo foperior (di fub- 
cree of a Superior, obliging the Inferior to com- pe es cnmpens Os GR. 4 
poſe and order his aFions according to that De- civ. ſecund. Leg. Nat.L. 1. C, a. 
cree : both which are moſt admirable, and 
would be moſt exact definitions of Lav in general, but that they 
provide not for the negative precepts of not doing or ating, as 
well as for the poſitive Precepts of attingeand doing 5 and farther, 
becauſe they apply the name of Law to that only rule of working, 
which ſuperior Authority impoſeth, and by conſequence exclude Hooker Eccl. 
that Law Eternal, which God before all Ages (who cannot be Su. 9%: FB. *: 
periour to himſelf”) did ſet down with himſelf, and for himſelf to 
work by, and thoſe Laws alſo which men may impoſe upon them- 
{ves by Vow or Contract. 
Yxarez after he had found fault with a great many others for their &. 7. 
co— of Law, at laſt gives us his own. Ls 
t is, ſaith he, a common Precept, very juſt and x eſt commune przceptum, juſtum ac 
immovable, which hath a ſn ficient fm. _ —_ ——_ 
which is more applicable to an humane poſi- 
tive Law than to Law in general, and falls more ſhort than that of 
Aquinas which he has there condemned. 
Which 1s this, A Law (faith Aquinas) 3s a certain rule and mea- &. 8. 
ſure by which any one is induced to af, or hin- 
dered from ating. This Suarez condemns be- — quzdam regula & menſura ſe- 
cauſe of its Latitude, as being too ſpreading Gum, vel dbagendo retethin i 9d age 
and comprehenfive, as extending it ſelf (as ane 
he thought.) nor only to all rational, but even to all natural and ar- 
tificial Agents: But ſurely the word Aliquis excludes all Agents but 
the rational, and upon that account, in my judgment, the definition 
15 not comprehenſive enough. 
One definition more we have given us by the moſt judicious Mr. . 6, g. 
Hooker, A Law (faith he) is a rule which an intelligent Being ſetteth 
down for the framing of aFions by: which definition had been as full, Eccl. Pol. L. 
compleat, and comprehenſive as could be defired, if it had made * * 
ſuch proviſion for the negative part of a Law, or not afting, as A- 
quinas did by his ab agendo retrahitur : for a Law may conſiſt of ne- 
gative as well as poſitive Precepts. Reſt as well as Action may be 
enjoyned, and the ſame Law eternal, which has ordered the Sur to 
rejoyce as a Gizant to run its courſe, has allo ſo eſtabliſhed the Earth 
that it never ſhould move at any time. We mult therefore, I think,at 
A 2 | the 
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the laſt conclude, That a Law in the general conſideration of it, is 
neither more nor leſs than this, viz. A Rule of Acting, or not act- 


ing, ſet down by Some intelligent Being, having Authortty for ſo 
Doing. For this is full, and comprehenſive of all Law whatſoever, 


whether humane or divine, natural or revealed ; becaule every 
Law enjoyns either Aion or Quiet : and no Beings can be the Ma- 
kers and Framers of Laws.but the intelligent z and Law cannot be 
Law, except it be the produd of right Reaſon. ph 

And thus having concluded what Law in general 1s, it now on- 
ly remains, that we make ſome enquiry about the ſeveral Sorts 
and Kinds of Laws 3 and this we ſhall do by propoſing to view in 
theſe following Schemes how the learned have divided and ſubdi- 


vided as to this Point. 


Naturale 
Omne jus vel et vel Divinum 
volumarum 4 vel 
n Humanum 
* Humanum 
©Omne jus vel ct vel ( Naturale 
Divinum ) vel 
Poſtivum 
Xtcrna 
Ler t2 vel Naturalis 
Temporal 3 vel Divina 
Poſitiva vel Civilis 
Humana vel 


Eccleftaſtica. 


Here the Reader at one View may ſee how theſe Authors have 
divided and ſubdivided about Laws. But I would gladly make 
theſe things a little plainer to my ſelf, and therefore my intent is, to 
g1ve a reaſon of each Law as I ſet down the great Variety of them, 
that ſo it may appear, what a necef{ity there 1s, and how it comes 
to pals, there is ſuch a varicty of Laws. 

Thar there is a Law Eternal can be doubted of by none but 
ſuch who doubt whether there is a God, for this Law 1s God him- 
ſelf, or that Wiſdom which God poſſeſſed in the beginning of his Way, 
and before his Works of Old, and which was ſet up from Everlaſting, 
or ever the Earth was. This Wiſdom I fay is that Law Eternal, by 
which God appointed the working of all things, and which he 
himſelf is pleaſed to work by, who worketh all things according to his 
own IVill, So that the Law Eternal hath two parts, the firſt contain- 
ing that order which God hath eternally purpoſed himſelf in all his 
Works to obſerve ; the ſecond, that order which he has ſet down to 
be kept by all his Creatures, which are ot Ff 1. Natural Agents. 
two ſorts, 2. VoluntaryAgents. 


And th: Voluntary Agents again of two ford 1 _— 
2. Men. 


So 


— — YC 
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| I. The Law of divine Operations ad ex- 

j tra,ſuch as Creation,Providence, e*c. 

2. The Law which Natural Agents, ſuch 

| | as the Sun and Stars, and all Brutes 

% that the Law Eternal | work by, which is properly the Law 


will confiſt of 4 Branches, 3 of Nature. ; 
2. The Law which Angels at by, which 


we may call the Law Celeſtial. 
And 4. The Law which man as C50 ae- 


L 4 atts by, or the Law of Reaſon; 


Now man may be farther conſidered in a three-fold Capacity, 
I. As #99vorairns, a Citizen of the World. 
2. As 00 amzly, a Member of a Body Politick. 
3. As Gy elererly, an Immortal Creature, 
As a Citizen ot the World he muſt act by Laws, which by the Crea- 
tor's appointment, are common to him with all mankind. 

As a Member of a Body politick, he muft at&t by Laws which are 
made for the good of that Community of which he is a Member. 
And as an Immortal Creature, he mult att by Laws which oblige 

him to own and worſhip his Maker, and to live ſuch a life as 18 


becoming a Son of Eternity. 


Again, Mankind may be conſidered as conſiſting of ſeveral Socie- 
ties or Bodies Polnick,diſtin& from,and yet having a National Rela- 
tion each to other, and as having to do one with another in matters 
cither of a Secular or Religious Concern. For as the World may be 
conſidered as one great State conſiſting of many leſſer States: So 
may it alſo be conſidered as one great univerſal Church, conſiſting 
of {cveral particular Churches; and becauſe that Secular Matters 
may be ſuch as relate either to Trafftick and Trade, and other 
matters purely Civil 3 or to Peace and War, and Military Actions : 
from hence proccedeth the jus gentinz or the Law of ——m which 

x. Civil, 
we have conſidered of as having three Branches, 2. Military, 
3. Eccleſiaſtical. 

Again, the men of every particular State or Church, may be 
con(idered according to their mutual and reciprocal Relations each 
to other ; and hence ariſe Laws, which preſcribe the duties and of- 
fices of Princes and Subjects, Fathers and Children, Maſters and 
Servants, Paſtors and Pcople. 

Again, the particular men of one and the ſame Society or Body 
Politick, may be conſidered as afting and trading among themſelves, 
and hence proceed Laws about Contracts and Bargaining. 

Laſtly, men may be conſidered as to ſome tranlaGtions, in which 
God only and their own Conſciences are concerned 3 and thus a 
man may impoſe a Law upon himſelf, by Vow or Contract. 

And thele are the ſeveral ſorts or kinds of 'Laws, all which do 
ſpring & flow trom the Law Etcrnal ; So that of Law in general (as 
Mr. Hooker ſaith ) no leſs can be acknowledged, than that her ſeat 1s 
the boſom of God, and her voice the harmony of the World : All 
things in Heaven and Earth do her homage 3 the leaſt as feeling her 
Care, and the greateſt as not exempted trom her Power. 
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The Contents. 


That Liws have their Origin and obliging force from God, made ap-' 

ar from the opinion of ancient Heathen Poets and Philoſophers, F. 1. 

By the Teſtimony of St. James, $. 2. By Enumeration of the ſeve- 

oy ral kinds of Laws, F. 3. By the Teſtimony of Learned men, $. 4. 
6 By ſome other places of holy Scripture, $. 5. And by Reaſon, $. 6. 


HAT the Origin and obliging Power of Laws is from God, 
is plain from the Teſtimony of the antient Heathens, who 
made Themis, which we call Fas or Right, to be the Daughter of 
Heaven, and Jus to be derived 4 Jove their chiefeſt God, And 
rhaps the Poets meant no more than this, when they feigned 
Dalles to be born of the Brains of Jupiter 5 for Palas, with them, 
was the Goddeſs of Wiſdom - and where ſhould we expe to find 
Wiſdom and Counſel, if not in the Breaſt and Boſfom of a 
Law ? Sometimes they ſet the ſame thing out unto us by telling of 
us, that Law is Zi-& exinley the Golden Scepter, by which God 
rules the World. And ſometimes again, they repreſent untv us 
the Dependence and Origin of Laws, by a Chain tyed to Fupiter's 
Chair, and reaching down to the Earth. But it may be ſaid, that 
much credit is not to be given to Poets, becauſe of that great li- 
berty they always took in Fiction. Hear we then the grave Mo- 
raliſt Plutarch: God ( faith he ) 1S; Ty vijay Terbirar® x 11ulrdl ©, 
that is, as the moſt Antient of days, ſo the moſt Antiem of Laws. 
And Plato ſomewhere faith, that Law 1s :% 597& ifevesrre, Which if 
we go about to Enghſh, we cannot do it better than in the words 
of God to Moſes, wz. * Tis the invention of him who is, I ax? 
that. I am. And Cicero, having learnt this from that divinus Se- 
ex, as he often calls Plate, frequently paraphraſeth upon it in his 
moſt excellent Books of Laws. Not far frem the beginning of the 
ſecond Book, we have theſe moſt remarkable words, . This is moſt 
"OOO 274 CHLEA plain to be _ That all wiſe men did ever 
_ > OS Os 6 , not as a ſpark ſtruck from 
ingeiscxcgtatam, neque I humane Intellefuals, or Fw gy "om 
aliquod populorum; = zternum quiddam ap with popular breath ; but as an etcrnal light 
_ her ne 2 ——_ mp ſhining from God himſelf to illuminate and 
guide the Univerſe, And then diſcourſing 
moſt excellently about the force and obliging power of humane 
poſitive Laws , he tells us-in a few words from whence they have 
It. 


& 
\ 
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it. That force, ( faith he) and obliging power, which is in po. Wz vis non 
ular and humane Laws, is more antient than Nations and Com- wn? cm 
monwealths themſelves ; yea, as antient as God the Ruler of Hed- populorum ac 
ven and Farth. And in the ſame Page again, having firſt ſhey nm = Nog 
that tho' there had not been any poſitive Law de Stupris at Ro km arque 
in the Reign of Tarquiv, to reſtrain his Luſtz yet, there was a Leg terrss ruentis 
Sempiterna, as he calls it, which did not then begin to be a Lay} © 5mn0et 
when it became written, but when 1t began S. 3 

to exiſt: and its exiſtence 1s as antient as that of —_— = —— 
the Divine Intellet. When I fay he had ſhewn orta autem fin! eft cum mente divina. 
this, he concludes , Therefore the true and & | 


wh to command and fit to Quamobrem Lex vera atque princeps, 
principal Law of all, fit to command and fi — 


forbid, is the moſt refined reaſon of the high- «<< 6a ſummi Joris. , 
eſt Jove. Thus far Cicero, that moſt excellent 

Orator and Patriot, to whom, tho' an Heathen, we are beholden 
for many divine things. 

But we have no need of proving this point by the Teſtimony of "Ws 
Poets, /Orators and Philoſophers : for we have a proot of more © 
weight than they are all put together , and 'tis the plain and down- 
right aſſertion of St. James, There is one Lawgiver, who is able to 7,m, 4. 12. 
ſave and deſtroy. One Lawgiver ) non unus 6 nultis (as our learn- be Conſe. ob!, 
ed Sanderſon doth paraphraſe it ) not one among many others ; P*-43 5: 
but excluſtv* wnns, hoc eſt, unicus : One excluding all others, that is 
the Onely One. The Apoſtle is there condemning the raſh judg- 
ing of others, Who art thou that judgeſt another > ſatth he, in thelaſt 
words of the Verſe : and therefore it is as if the Apoſtle had thus 
argued the caſe with them, Do you know who you are, and 
what you are a doing, when you take upon you to judge others? 

[t is not meet for you to meddle with any ones bulineſs 3 but much 
leſs, with that which of right belongs tothe Omnipotent God : and 
if you yet know it not, then let me now tell it you 3 that God 
alone may judge the Conſciences of men, becauſe he alone may 
impoſe Laws upon them: and 'tis plain enough,that he alone may im- 
poſe Laws upon them, becauſe he is the Only Lawgiver 5 and be- 
ſides, with him is the 8dr2ps dveyrxzont, he 15 orly able to ſave and 
to deſtroy, he only has a power to force Obedience unto Laws, he 
only is able toacquit and tocondemn 3 to bind and releaſe, to re- 
ward and puniſh,viz. to reward the well-doing Soul, and puniſh the 
delinquent Conſcience, o37a: & droxicar, to ſave and deſtroy 5 and 
theretore all Laws are trom him, and he is the One only Lawgiver, 
And to the ſame purpoſe 1s that of the Prophet, The Lord is our Ife. 33 22: 
Fudge, the Lord is our Lawgiver. 
' The truth of this point will farther appear by conſidering ſeveral- Y. 3: 
ly the various forts or kinds of Laws mentioned in the former 
Chapter. As for the Law Eternal, what other Origin can it have 
than God, ſecing it is a Rule and Order of that Ercrnal Wiſdom, 
which maketh all things to work, and which worketh always it 
felt according to the Counſel of his own Will 2 And the Laws of 
Angels, or Men, or other ſenſitive and inanimate Creatures, who 
can doubt but that they ſprang from him who was the Maker of 
thoſe beings, who are guided by thoſe Laws? And for all other 
ſpecial revelations of the Will and Mind of God, or the jus divi- 
mum 
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num poſitivum, the very Title of it ſhews its Author 3 and thoſe 
Laws which arife from the reciprocal relation, which one man may 
have to another in ahy body Politick, and preſcribe their reſpe- 
five Duties and Offices, as of Prince and People, Parents and 
Children, - Maſtersand Servants,Paſtors and the Flock, that they are 
of Divine Original is plain from the holy Writ. The Prince he 
is to Rule and Govern, but ſo as 8«:9@ 77 br, the miniſter of God 
and Subjeas are to obey, but ſo as having an eye. to the divine 
precept, and for Conſcience ſake. The Biſhops and Paſtors of the 
Church have a power to rule and govern and make Laws 3 but 
'tis becauſe the Holy Ghoſt hath made them Overſeers: and the Flock 
is to hear and obey them, but ?is becauſe the Truth it felf hath 
ſaid, he that heareth you heareth me. Parents and Maſters have a 
power to make Laws for the well-ordering of their Families, 
but all their Laws borrow their obliging power from the divine 
Precept, which faith, C hildrers obey your Parents in the Lord, for 
this is right, and, Servants be ye obedient unto them who are your 
Maſters according to the fleſh, with fear and trembling in ſingleneſs of 
heart as unto Chriſt, not with eye-ſervice as men-pleafers, but as the 
Servants of Chriſt, doing the will of God from the heart, with good 
will doing ſervice as to the Lord, and net to men : For what can 
all thoſe phraſes of is zweiy, i the Lord. 73 xwgiv. to the Lord, & wylp, 


as nnto the Lord 5, 6516 Now as unto Chriſt 5, Sigty isr it is but right 5 


mogures Wane Ex doing the will of God : Yea, and that & eTAiryn Tas 
naphiag itt fingleneſs of heart, and # (vy3s from the very ſoul. What 
can all theſe Phraſes, I ſay, mean and fignifie, but that all the 
Laws and Commands of Parents and Mafters, have their force 
and obliging power from God and the Lord Chriſt > For if 
Children and Servants are to obey the Laws of Parents and Ma- 
ſters, becauſe of the Lord, and for the Lord's ſake ; andto do them 
ſervice as unto the Lord, and as unto Chriſt, and not as men-plea- 
ſers, and doing eye- ſervice ; but in ſingleneſs of heart, and from the 
ſoul, and becauſe it is right, and the will of God. Then I think 
It is plain, that the Laws of Parents and Maſters, have their force 
and obliging power from a Divine Precept, and by good con- 
ſequence, that God is the Origin of all their Laws. 

The Laws of Nations conſiſt of certain Concluſions made and 
found by Reaſon and Experience to be profitable and advantage- 
ous unto them : and can we think that he who i»ſtruFs the Plow- 
man to have diſcretion to ſow his Seed, and teacheth him, was not 
the primary Author of thoſe Concluſions ? As for humane poſji- 
tive Laws, whether Civil or Eccleſiaſtical, and which are madefor 
the well-ordering and governing of any particular State or Church - 
their obliging power cannot ſpring either from the intention- of the 
Lawgivers, or the ſubject matter of their Laws 3 for tho we could 
ſuppoſe the Lawgivers to have no intention to bind and oblige 
by their Laws, yet God has declared that it is his intention that 
men ſhould be obliged by them : and therefore when they enact 
juſt Laws, they will by thoſe Laws oblige the Conſcience of thoſe 
who are under them, whether they intend or not intend it. And 
the like is to be ſaid of the ſubjett matter of human poſitive 
Laws : for if before the making of a Law, the ſubje&t matter of it, 
be 
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be a thing indifferent 3 then it is plain, that the obliging Power of 
the Law, cannot flow from it by reaſon of its indifferency : tor 
that which is indifferent, and by reaſon of that indifferency, may be 
done, or left undone, cannot of it ſelf bring any obligation to 
do or not to do it 5 and therefore no human poſitive Law ( except 
where it induceth a new obligation only, as when it forbids that 
which is ſimply Evil, or commands what is ſimply Good,) can have 
any obliging power from the ſubje& matter of it 3. but only from 
the Law Eternal, and that Ordinanceof God, which commands us 
to be obedient to the juſt Laws of all lawful Supertors. 

That all human Laws are participations of the Law Eternal, and 4, , 
have all their obliging power from God, will tarther appear from 
the Teſtimony of ſome learned men. Cicero, in the place betore c1- 
red, after he had given us an excellent deſcription of the Law Eter- 
nal, then ſubjoins, From which Eternal Law proceed thoſe other 


Laws which men are ruled by and in ano- 
ther place, he ſaith, of Law, That it is neither 
more nor leſs, than ſuch a right reaſon as com- 
mands things honeſt, and prohibits the con- 
trary, and derives its Origin from Heaven it 
ſelf. But the great St. Auſtin is more full by 
far than this great Orator, for he ſaith, of all 
humane poſitive Laws, That God doth diſtri- 
bute them to mankind by Kings and Emperors, 
And in another place he faith, That there is 
nothing juſt in | rap poſitive Laws, which is 
not derived from God. The learned and moſt 
excellent Caſuiſt Biſhop Sarderſon, ſpeaking 
of human poſitive Laws, and from whence 
they derive their obliging power, faith, That 
whatever obliging force m4 have, they owe 
it all to the Divine Law. And in another 


place ſpeaking of juſt and righteous humane Laws, and Oaths 
and Promiſes, and the Law of Scandal ; he concludes, that we 


are under an obligation to obey and per- 
form them, but zo other ways than becauſe 
it was the will and mind of God to com- 
mand it ſhould be ſo. And 1n another place 
he tells us, That properly ſpeaking, the Ma- 
giftrate doth not oblige the Conſcience of the 
Subje# to obey the Law, but God obligeth 


the Conſcience of the Subje# to obey the Magiſtrate. $o that 
in the Opinion of that great Caſuiſt, all the obliging and conſtrain- 
ing power which is in any humane poſitive Law,is meerly derivative, 
and flows from the Divine Eternal Law, which is the only ade- 
quate rule of Conſcience 3 but could not be fo, if any other Law 
beſides had any power of obliging, which was not derived 


from it. 


This point is alſo clear from plain Texts of Scripture, as that 
for inſtance of Solomon : By \me Kings reign, and Princes decree $. 5+ 
Juſtice, For by Princes there, are meant thoſe Connlſellors, which 
Kings uſe to callto affiſt in making Laws: and by juſte decernunt , 
0 | 


' 6,1n Johan. 
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Ex qua illa lex , quam dit humano ge- 
ner: dederunt, recte eſt laudara. 


Lex nihil aliud eſt nifi refta & i Nu- 
raige trac ratio, imperans. honeſta,prohi- 
benſque contraria. Philip. 2. 


| Ipſa jura humana per Imperatores & 
Reges Deus diſtribuit generi humano, Tra&. 


Nihil eſt inlege remporali juſtumquo4 
- lege zterna non derivarur, De lib. arb. 
I. 6, 


Quarncunque habent obligandi vim, eam 
ex toto divinz legi acceptam debeant. de 
oblig Ccnſc. prel. 5. Sec 2, 


Sed non aliunde nifi in quantum ad Dci 
voluntatem ifta omaia impecrantis. 1b.przl, 
4+ Scc, 8. 


Magiſtratus non obligar conſcientiam ad 
parendum leg, fed Deus obligat conſcienti- 
am ad parendum magiſtratui.. 1b. przl. 5. 
Sec. 40. 
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as it is in the Latin, or decreeing of juſtice, cannot well be un- 
derſtood any thing elſe than the defining and declaring what- 1s 
juſtum © honeſtum, or the making of juſt and equitable Laws: 
and upon that account itis that the LXX.tranſlate it y,/gea Sugtoodyuy, 
they write down Juſfice: that is, they publickly declare to 
the People , what is juſt and equitable, by their making and 
writing of Laws. And this Legiſlative power ( faith the Wiſeman ) 
1s derived from the Eternal Wiſdom, by which Kings do Reign, 
and their Princes or Counſellors do decree Juſtice, or make 
righteous Laws. To the ſame purpoſe is that alſo, Give car ye that 
rule the multitudes, for the rule is given you of the Lord, Where by 
Rule, nothing elſe can be meant but the poteftas juriſdifions, 
'or the Legillative power of Princes, which 1s {aid to be given 
them of the Lord 3 and indeed ( as St. Pau/ faith) there 7s no power 
but of God, and all the powers that be, are ordained of God. 

It ſeems alſo to be very plain from right reaſon, that the Legiſla« 
tive, and all humane Laws have their origin and obliging power 
from God. For in the firſt place, humane Laws may be, and are 
ſometimes made 3 which have, and that juſtly, annexed to them the 
penalty of Death ; but with God only is the jus vite & mecis : and 
therefore from him alone muſt the power be derived of making 
ſuch Laws. 

Again, humane poſitive Laws do ( according to St. Pax! ) bind 
and oblige the Conſcience : for, ſaith he, ye wmſt needs be ſubjett not 
only for wrath, but for Conſcience ſake. But God is the only Lord of 
Conlcience, and there is no power but that which 1s derived from 


' him, can lay any obligation upon it 3 and therefore all humane po- 


fitive Laws, and all their force is from him. 

Again, the dr\guwirs xliars, as St. Peter calls the ſupream Magiſtrate, 
bears not the Sword in vain, but is an avenger of all ſuch as tranſ- 
oreſs his Laws. But St. Paul tells us, that Vexgeance is God's, and that 
he will repay it 3 and therefore neither the King as Supream, nor 
Governours ſent by him for the puniſhment of evil doers, being all but 
<vuwivu xlievs, humane Creatures, can have any power given then 
by any humane Laws, to authoriſe them to» take a juſt Ven- 
gance 3 but ſuch as have their Origin and obliging Power from 


. God. 


Again, in every humane Law, two things are required : the 
one is that it be conſonant to right Reaſon, and the revealed 
Will of God ; the other that it have power of obliging the Con- 
ſcience of the Subject. Bur all right Reaſon, and every Divine 
revealed Law of God, is a participation of the Divine Light, and 
there can be no power of obliging the Conſciences of men, but 
that which is from God : and therefore all humane poſitive Laws 
are derived, and have their obliging power from him. 

In a word, as tis ſaid that the Law came by Moſes, and &s %e- 
my Ayyiaar by the diſpoſition, or ordination, or ordering of An- 
gels; and yet the obliging power of the Law, came neither from 
Moſes, nor the Angels, but from God. So in all humane poſi- 
tive Laws whatſoever, the Legiftative power is from God, and 
the Legiſlators are but as proponentes, propounders or propoſers 


of the Law Eternal 3 and all their Laws have not any obliging 
; force, 
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force, but what they have by vertue of that Divine Precept, 
which ſaith, That the juſt Laws of our lawful Superiours tre to 
be obeyed, So that thoſe injunQtions only are vigorous, which 
iflve out either immediately or remotely, from the great Soveraign 
of the World 3 and no Law can bind and oblige the Conſtience, 
but that which doth bind and oblige it in Nomine Det. 


CHAP. III. 


Of the Law of Divine Operations ad extra. 


— 
_— 


The Contents. 


The Law Eternal hath four Branches, 4. 1. The firſt is the buſineſs of 
this Chapter, $. 2. Of the Law of divine Operations ad extra, 4. 3. 
That Law taken notice of by Heathens, $. 4. But more plainly 
ſet clown in Scripture, Y. 5, 


T has been declared in the firſt Chapter, how that the Law S. 1 

Eternal conſiſts of four Branches, viz. 1. The Law of divine © © 

Operations ad extra, ſuch as Creation and Providence, e*c. 
2. The Law of all natural Agents,ſuch as the Sun, Moon and Stars, 
and all other inanimate Creatures, and all brute Beaſts do work by, 
which 1s af nr the Law of Nature.3. The Law which Angels att by, 
which Mr. Hooker calls the Law Ccoeleſtial. And 44y. the Law which 
Man works by, or the Law of Reaſon. As for the Law of Angels, 
we ſhall make no Diſcourſe about it, for we Men are no more 
concerned with the Laws of Angels, than Angels are with the Laws 
of us Men. And as for the Law of natural Agents, or that which 
[ think 13 properly the Law of Nature, and the yiu& wi:d80&, or 
the Law of Man as a rational Creature, they will be the buſj- 
neſs of the fourth and fifth Chapters : ſo that the Law of the 
divine Operations ad extra, will be the only buſineſs of this. 

I uſe the words ad extra, to diſtinguith theſe Operations from "I 
other divine Operations ad intra, as the language of the Schools © ** 
is, ſuch as the generation of the Son, and proceeding of the Ho- 
ly Ghoſt, &c. which fall not under any Law ( faith Szares, ) 


Quz non ca- 


| becauſe they are wholly natural, and not proceeding from the di- quntfuble- * 


retion or motion of Will; which direction and motion are de 8<quia ſune 
ratione legis, and eljential to the being ot a Law. Theſe operations, ates. 11. 18 
I ſay, are not any ways to our preſent purpoſe, as not falling under cap. z. 

the compaſs of any Law, no not ſo much as the Law Eternal. 
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& 3. They are the: divine Operations ad extra therefore, or which 
have habitudinem ad Creaturas, a reſpe&t unto the Creatures, which 
are here to be conſidered. And: the Law Eternal in relation to 

Anmace- theſe is, Ar eternal Decree, made in the depth of God's Wiſdom, for 

dam ratioto- the making, regulating and governing of the whole World, For God 

tivs dipoſiti- by reaſon of his infinite Power and Wiſdom, might have made 

hack nm the World, and ordered the Government of it, a thouſand diffe- 

verſj, Suarez. rent ways from that by which 1t was made, and is governed, 

L-2-i- But it was his good Will and Pleaſure to ſet Cown this way, 

which we Mortals now ſce and a«lmire, for the making and go- 

verning of it, and no other 5 and this way being once ſet down 

by him who is the higheſt Reaſon, became a Law both for his 

own acting, and the ating of all things elſe. For Law conſiſting 

i2 a conformity to right Reaſon, all things which-a& for ſome end, 

muſt att according to ſome Law, unleſs they a& contrary to reaſon ; 

<j rations 8 - for (as one faith) If Law conliſts in Reaſon, then that muſt needs be 

it ore Law whichis accordingto Reaſon. And therefore becauſeit cannot be 

quod ratione. ſ\1;ppoſed that God who is «v7enaig, perfeCtion of himſelf, and the 

_ Erymol. ſublmeſt reaſon; can aft contrary to Reaſon or Aimſelf : it fol- 

c. de leg. lows, That he, even as .all other things, doth att according to 

Law : only with this difference ( as 'Mr. Hooker obſerves) AU 

Eccl pol. L.1. otker things a according to Law, whereof ſome Superionr, unto whon: 

_ they are ſubje, is the Author. But the Works and Operations of 

God have him alone , . both for the worker and for the Lay, 

whereby they are wrought : For the Being of God is a kind of 

Law to his working, ard the VerfeQion which God is, giveth 
Perfection to what he doth. 

.- And this {ashe well obſerves ) was taken notice of by ſome of 

Y- 4+ tqheWiſand moſt Learned among(t the Heathens : For they acknow- 
ledged ſome firſt Cauſe, whereupon the Being of all things ori- 
2inally depen leth, and” of that firit Cauſe they ſpake no other- 
wile, than os of an Agent, who knowing What and Why he 

-iv 1/0 we i- Work cth, obſerveth in working a moſt exact Order or Law. Triſ- 

minowdnur meciſtus ſaid, That the Creatour made the world not with hands, 

” but with. reaſon. And whoſoever pleaſes may find many more 

expreſſions of Heathen Authors, in that moſt elaborate work of 
Fngubinus de perenni philoſophia. 

S. 5, But the huly Scripture 1s clear enough as to this point, for 
Joh. 1. St. Jobn tells us plainly in the beginning of that Goſpel which 
| he wrote, that all things were made by the, a4y&, or that cter- 
nal Reaſon which 1s one with God : ard if they were made by 
a) eternal Reaſunz then ſurely were they miade by a Law. 
St. Paxl faith alſo, that God worketh all things according to the Coun- 
jel of bis Witt, From which words Vir. Hooker concludes, that 
they erre who think that of the Will of God to do that or this, 
there is. no Reaſon .belices his. Will ; for the Apcſtle doth nor 
fay that God worketh all things. according t@®his Will, but 
zee miy B-aly According to the WON of his Will So that 
there is.nothing done by God without Counſel; an what is not 
dane without Connie}, is dune fo: foie cauſe 3 and whar is done 
for ſome caulr, is done for ſome end 3 and wit is done for ome 
end, that end has arefifor or f.1ww for the dojno of it : and there- 
fOre 
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fore it cannot be denyed, but that in the working of the firſt 
'Cauſe, Counſel is uſed, Reaſon followed, a Tay obſerved : that 
is, a conſtant Order and Law: is keptz and fo upon the whole 
© -- matter, the adings of God are according to Law, not becauſe he 
” is guided and directed by any Superiour, but becauſe he is a Law 
i to himſelf, 
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ie CHAP. IV. 
Of the Law of Natural Agents. 


The Contents. 


The Law of Natural Agents, and definition of it, $. 1. It is proper- 
ly a Law, F. 2. The _—_— of Grotius taker off, F. 3. A far- 
ther proof of its being a Law, QF. 4. The teflimany of the learned 
Zouch in this matter, $. 5. A review of the Law Eternal, and 
Concluſion of the Chapter, Y. 6, 


S there is a Law, which God in his Wiſdom hath eternally &$, x. 

| purpoſed himſclt in all his works to obſerve : So there is ww 

alſv a Law, which he from the beginning ſet down to be kept 

by all his Creatures, which is indeed another part of the Law 

Eterral , and Aquinas thus deſcribes it: It is a Decree made in the Lex zeruaeſt 
Mind of God, appointing all things by fit means, to be carried to **9 —_— 
their proper ends. '| ſay, 'tis a Decree; For as all Laws, and thoſe quares amoes 
for inſtance of the Romans, which we read of in Cicero and Gel- per conſenca- 
lius, and other Writers, run all in the imperative Mood, as, ad CO 
divos caſt* adennto, pictatem adhibento, and the hke. So God Al- riguncur. 
mighty, when he created the World, and was to give it a Law, 

uſeth the ſame imperative and commanding way. Let there be 

light. Let there be a Firmament. Let the Waters under the Hea- 

vens be gathered together. Let the Earth bring forth Graſs. Let there be 

light in the firmament of Heaven. Let the Waters bring forth 4- 
bundantly, [et the Earth bring forth Irving Creatures after its kind, 

&c. All which * ſaith. Mr. Hooker ) is not barely to ſignifie the 

greatneſs of God's Power, but to ſhew alſo that God did then 

inſtitute a Law Natural to be obſerved by his Creatures : and there- 

fore, according to the manner of Laws, the inſtitution of it is 

deſcribed by way of a folemn injunfion. For his commanding 

thoſe things to be which are, and to be in ſuch ſort as they are, 

and to keep that Tenure and Courſe which they do, is that which 

we may juſtly and- properly call the Law of Natiire. For as 
p it cometh to pals, in a Kingdom well ordered, that after a Law 
A 


ls 
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Pl. 148-8. 


V.$.&6, 
Prov. 8. 29. 


Job 38+ 11, 


In qualibet re tantundem eſt de jure, 
quantum de emtitate, Tract. de orig. Jut- 


& leg. 


Haber enim res quzlibet jus ſeu tituſum 
id habendi quod haber ex diRamine rect!{- 
fimo prime juſtitiz. Gerſon, iÞ. 


The Origin of Laws. 
is once publiſh*d . preſently takes effe&' far and wide, and 


all forts and conditions of Men perform Obedience : Even fo fince 


the time that God firſt proclaimed the Law of Nature, Heaven 
and Earth have hearkened unto its Voice, and tkeir labour. hath 
been to do his Will. AZ the Anecels of God praiſe him : all the. 
works of his Hands obey him, even the Meteors and moſt rugged 


Pieces of the Creation. Fire and hail, ſnow and vapours, ftorms and. 
In the ſame Pſalm'tis allo ſaid, that God 


winds fulfilling his word. 
commanded all things to be made, and eſtabliſhed them for ever and ever, 
and hath made a decree which ſhall mot paſs. And the Wiſeman 
faith, That God gave to the Sea his decree, that the waters ſhould 
not paſs his Commandment. And Job faith, that God faid to it, 
Hitherto ſhalt thou come, and no farther : All which do plainly prove, 
not only that God by a Decree, and after a ſolemn manner, ſet- 
ted and eſtabliſhed that part of the Law Eternal, which is pro- 
perly the Law of Nature 3 but alſo, that all things ever fince have 
paid an exact obedience to that Law. And indeed, what a con- 
fuſion would quickly be in the world, it it ſhould be otherwiſe? 
If the Elements, for inſtance; ſhould loſe their qualities, the Air 
be unfit to breath in, the Water loſe its moiſture, the Fire ceaſe to 
burn, and the Earth to nouriſh the Trees and Plants. Or it the 
Sun that now rejoyceth as a Gyant to run his Courſe, ſhould as it 
were through a languiſhing faintneſs, begin to ſtand and reſt him- 
ſelf. Or it the Moon thould wander from her way ; and the times 
and Seaſons of the Year ceaſe to be as now they are. Or if the 
Winds ſhould breath out their laſt gaſp; and the Clouds yield no 
rain - What a confuſion, T1 fay, would this make in the World ? 
Would it not ſeem. to all men to be drawing to an end? From 
all which I think it plainly appears, that the very ſtay and being 
of 'the World depends upon the obedience of all created beings 
unto this part of the Law Eternal, which we call, and that pro- 
perly enough, the Law of Nature. 

I ſay 'tis properly a Law, for Law 1n. the general notion of it, 
as hath bee: declared in the firſt Chapter, is no more nor leſs, 
than a rule of ating or net ating, ſet down by ſome intelligent Being, 
whether that aching or not ating, bears a relation to himſelf, or 
to ſome inferior Beings 3 and whether thoſe interior Beings be Ra- 
tional, or only endowed with ſome form , which may make them 
capable of ſuch ations, as are to be ordered and framed by ſuch 
a Law. Indeed no Being but ſuch an one as is intelligent can be a 
Lawgiver 5 but any Bering whatſoever, which hath but ſuch a 
form as makes it capable of reſt and motion, may be a Law-obſerver. 
For that of Ger/ſo#1s very true, i every thing 
there is as much of Tus and Right as there is of 
Being, And his reaſon for it 1s ſubſtantial, 
for every thing, ſaith he, has « right ard title 
of having that, which by the pritwitive jaſtice 
was decreed for it to have. Where by prz- 
mitive juſtice he denoteth God timfelf; as will 


be plain to any one who will | but take the pains to read whar. | 


is there ſaid before. So that Gerſoz*%s meaning was, that all-things 
whatſocver, the Senſitive and Inazimate , as well as te Rational, 
bave 
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have a right to a& and do what their ſeveral forms dire& them ; 

that is, they aC& properly ſecundum jus, or according to the Law 
3 ſet down for their afting by the great Creator. And to this of 
+ Gerſon accords that of our own Brafon : The Law Natural, faith 
; he, #s that which God hath taught all Creatures, theſe por the Land * pd "mn 
F: and thoſe in the Sea, and thoſe in the Air, malibus com- 
* mune fit, quz 


in terri , quz in mari naſcuntur, & cuz in aere. Et cod. cap. jus naturale eſt quod ipſe Deus docuſt 
omnia ani aatia. De leg» & conſu. Ang. L. 1.C. 5, 


I know that Grotivs and ſeveral others are of another mind, and &. 3. 
have concluded, that, properly ſpeaking, none but rational Creatures Juris proprie 
are capable of ating by a Law. But I cannot ſee why any Being _ non eſt 
whatſoever may not be capable of afting by a Law, which ispol- ——— 
feffor of ſuch a form as makes 1t capable of Reſt and Motion ; utens rw 
becauſe *tis the Being who gives the Law, and not the Being which _ Pr 

obeys it, and as by it, that needs to be intelligent. 'Tis trrne 

indeed that Senfitive and Inanimate Beings cannot lay any claim to 

that j#s or right which 1s proper to rational Creatures : Or are ca- 
F; pable of doing or receiving Juſtice as Men - Or have ſuch an ap- 
2 prehenſion of a Law impoſed upon them, as they have. But be- 
; cauſe they have not ſuch an apprehenſion of a Law 3 and becauſe 
there is not ſuch a Juſtice among the Brutes, 2s there is or ought to 
| be among Men; doth it follow that the Brutes cannot, or \do not 
% at by any rule or Law at all? Whatif one ſhould fay that the 
{ Fiſhes in the Sca att by a Law, when they devour one another ? 
Or that Birds of Prey have a commiſſion for their Plundering and 
Violence ? Do we not ſay the ſame thing, when we ſay they da 
but their Rind ? Surely every Creature of God is good, and all 
their aCtings are agreeable unto that Nature and Form which God 
has given them. And tho we may be at a loſs for a reaſon about 
the Nature and Adions of ſome of them, becauſe they may ſeem 
ro us to be rather hurtful than beneficial to mankind, and may 
appear to be abſolute Artinomians, by thoſe notions and appre- 


v henfions we may have of Juſtice and Law: yet may we well aflure 
is our ſelves, that all of them do af according to the exadteſt rules 
T of a wiſe, abſolute, juſt and perfe& Law ; altho we can no more 


conceive of the way and manner thereof by our reaſon, than they 
; by their ſenſes and forms, are able to apprehend after what man- 
£ ner we diſpoſe and order our Affairs. 
5 I ſaid before, That no Being but ſachan one as is intelligent, $. 4. 
> can be a Lawgiver; becauſe Law muſt be according to reaſon, or | 
% elſe it deſerves not the title of a Law. But I do not- underſtand, 
on why all Law muſt ſuppoſe a Superior and Inferiors ; or that thoſe 
b Miferiors ſhould be rational Creatures : tor ſarcly a Lawgiver may 
: impoſe a Law upon himſelf, who cannot be faid to be his own In- 
wo ferior; and upon inanimare and ſenſitive Creatures, as well as upon 
thoſe who are hts Peers in reaſon, tho perhaps his Inferiors upon 
lome other account. The caſe will be made more clear by” this 


72 ' example. A Watchmaker 1s an intelligent Being, and it he make 
F a Vow or Contract, he then maketh a Law, and ſetteth down a 
? Rule for himſelf to at by : And if he commands his Servant to 


go and he goeth, and to do this or that, and he doth it; then he gives a 
Law 
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Law or Rule of Aion to a rational Being his Inferior. And if he 
teacherh his Dog to ſet Partridge, and obſerve the tone of his Voice 


. or Whiſtle, or the motion of his Hand 3 then he gives Law to a 


ſenſitive Creature. But if he frame the Wheels, an41 the other 
parts of a Watch in a curious fort, and after he hath ſo framed 
them, give them motion by a Spring 3 which Spring ſhall it ſelf 
alſo receive the beginning of its motion from his own arm, in 
the winding of it up 3 and when it hath thus received ſhape, and 
form, and motion, it ſhall continue that motion, and in a regular 
and orderly manner denote and declare the Hours, yea, the Mi- 
nutes of Day and Night : Then ?tis moſt plain, that he has impo- 
ſed a rule or Law of Aion, even to inanimate matter it ſelf, and 
that, by framing of it after ſuch a form, and by communicating to it 
ſuch a motion. And if man can do this, why may not God do 
it alſo ? Shall not God be ſaid to give Law as properly to inanimate 
matter for Times and Seaſons, as the maker of a Watch or a Wea- 
ther-glaſs > Or may he not make things inanimate, after he hasgiven 
them their ſeveral forms, to fulfill his Will, which is a Law, as well 
'as things Rational ? Surely he may. For the forms in things ina- 
nimate, ſupply the place of Soul in other Creatures 3 and will make 
them ſo long as they continue in that being, which is given them 
by thoſe forms, to obſerve the Laws of Reſt and Motion. 
And therefore Grotizs needed not to have ſet afide the diviſion 


. of jus immutabile, which he faith he found in the Books of the Rg- 
i» 2144 Law, where, ( as he faith himſelf) it is dividedinto two parts, 


one of which is animantibus cum homine commune, common to Man 
and Beaſts 3 and the other , that which is honrinum proprinm, pro- 
per to Man only - For it is a moſt neceflary diſtintion, and helps 
us cleaxly to conceive and diſcern, betwixt the Laws of Nature 
and Et ſon, and 1s uſed by our learned Zonch, where he makes 
if difference betwixt jus Naturale quod Natura onmia anima- 
lia docuit, and the jus omninm hominum commune quod naturalis ratio 
conſtituit, that 1s the Law of Nature, which is common to all na- 
tural Agents 3 and the Law of Reaſon, which is peculiar to ratio- 
nal Beings. 

To conclude this Chapter, The Law Eternal, in ſhort, is that 
Law or Rule, which God hath ſet down for himſelf, and all things 
elſe to work by. Which in the Language of the Platoriſts, and in 
reſpe&t of God, we may call 18 3» rizar, the Idea of all his Laws ; 
im reſpe& of other Laws, the «gy © viu@, or the rut oxiyualnds, 
the original or beginning of Laws; the Royal, the Principal, the 
Fountain Law. In reſpe&t of Angels and the bleſſed Spirits, the 
Law Celeſtial. 1n reſpect of inanimate and ſenſitive Beings, and the 
OPErations of Man meerly ſenſitive, as the procreation of Children, 
and the like , *tis that which is properly Ler Nature, the Law of 
Nature. But in reſpe&t of man, &w avymzr, a rational Creature, 'tis 
Ler Rationts, the Law of Reaſoz ; and all theſe Laws make but up 
that chief and primary Law, which is juſtly honour with the 
title of the Law Eternal. 
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CHAP. V. 


Of the Law man is to a& by as 23» Ayo, or the 
Law of Reaſon. 


The Contents. 


Of the Law of Reaſon in the general, $. 1. What Reaſon is, $..2. That 
there is ſuch a Law as the Law of Reaſon, F. 3. What that 
Law is, F. 4. What the ſubje# matter of it is, $. 5, That man 
by Reaſon can give Laws to himſelf, $. 6. That man by Reaſon can 
give Laws to all inferior Creatures, $. 7. 


H E Law of Reaſon, is the fourth and laſt branch of the "iy » 
Law Eternal. For man being made a tree Agent, and not 
determined as other natural Agents, ad #zum, but endowed with a 
i freedom of will, and left with a power in ztrumlibet, it is plain, 
rh that he muſt ſtand in need of ſome other Law, for the rule of his 
actions ; beſides that which he hath in common with other Crea- 
tures, and which is properly the Law of Nature. For tho there is 
a ſemblance betwixt ſome of his a&tions, and the afions of other 
Creatures, as ( for example ) in the conjun&ion of Male and Fe- 
males, for the procreation of an Offt-fpring in their own likeneſs, 
and in the great and tender care to nouriſh and bring it up; and 4 
in Self- preſervation and defence, and the like. Yet there is no 
man, but muſt find, that both he and all other men, are capable 
of actions of another and higher nature than theſe 3 and there- 
fore ſeeing Law is a rule of attion, and that all actions are to be 
ordered by a Law, it is plain, that theſe free and ſublimer a&ions 
of men, are to be guided by a Law alſo, even as all other ations 
are : and this Law is that which we have called the Law of Reaſon; 
| and it is a branch of the Law Eternal, as being a Copy of that Eternal 
{4 and Original Law in the divine Intelle®, and imprinted upon rational £ autem 
$i Souls 3 according to that excellent deſcriptiongiven of it by Biſhop hc Lex im- * 
Sanderſox. Now in my diſcourſe upon this Law, I will endea- Ham, & ua 


vour to ſhew (1x things. iu legis 

illus _ | 

4 1. What Reaſon is. ne que ſt in 

| 2. That there is ſuch a Law as the Law of Reaſon. —— 

| 3. What the I aw of Reaſon is. —_— 
4. What the ſubje matter of the Law of Reaſon is. 


5- That Man by Reaſon can give Laws to his own Will, Senſes and 
Appetite, that is, to himſelf. 
6. That by Reaſon he can give Laws te all Inferior Beings. 


C Firſt, 


Ads 1 7, __ 


Eccl.12. 9. 


Heb, 12. g+ 


Jam. 1. 17. 
Prov, 20. 27. 


1 Theſ. 5. 3. 
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Authors, that the i, or reaſoning part in man, is of a divine 
Extration. The doGrine of Providence was conveyed to us by 
the Heathens, under the name Prometheus 3 and the Fable of his 
making men of clay, - and ther ſtealing fire from 'Heaven to quick- 
en them,ſhews under a myſtery;what Moſes gives us 1n plain words, 
viz. that God made man of the dult of the Brth, and then breathed 
into him the breath of Life. Ogor yir@ isr Beorurn, is a known ſaying 
of Pythagoras 3 and that of Aratus the Poet, which is much like 
it, vis. 177 3g © touts had the honour of being quoted by »n 
Apoſtle. Plato faid, that the »; was 73 69 ipeaitrar& : and Ariſtotle, 
that it was 7 oyuicr@, which 1s but what Moſes ſaith, when 


he tells us, that man was created after the image and likeneſs of 


God. The ſame Ariſtotle tells us, that the ws 1s bark» from abroad ; 
and Pſellus the Philoſopher, that 'tis «wv from above : and what 
is this but the ſame with that of Solomon, the ' duſt ſhall return wn- 
to the earth as it was, and the Spirit. ſhall return wnto God who gave 
it 2 How often do we read in Prod and in Homer, of meriy drlpo» 
7s b&&y 7%, which Virgil renders by inum Sator atque Deorum ? and 
how like is it to the «739 wy wrwuairws the Father of Spirits, (in 
the Epiſtle to the Hebrews ? Philo the Jew ſaid, that the 
yrs Was amedzarue The watgelag guns , the E fſulgency of the bleſſed Na- 
ture, which in Cicers's words: is radiatio Dei; and in Sereca's, 
Scintilla divine lucis, and all of -them are fully comprehended in 
thoſe of St. James, -rerip wr gry the Father of Lights, even as 
the wroy Tis boar ixadplees anſwers to Solomon's Candle ofthe Lerd.Thoſe 
who delight in this ſort of learning,may find many more expreſtions 
to this purpoſe in that excellent Work of Exgubinus de perennz Philo- 
ſophia, lib. 9. But by theſe we may plainly ſee,how the ſentiments of 
prophane Authors, do anſwer hole that are Sacred, ever as face 
exſwers face in the Waters, all agreeing in this, that the »i;, or rea- 
ſoning part of man, is of a divine extraQtion, or as one. of them 
expreſleth it, 5 aly@ <rlgunxor migurs nh bel aby,, the reaſon of man is the 
off-ſpring of the divine xvy&, But ſome expreſſions there are in 
thoſe Authors, which attribute to the »is, or reaſoning part of man, 
a ruling, guiding, and commanding power, and'they are moſtto 
our preſent purpoſe, in this ſhort Eflay, about the Orzginalot Laws. 
The Stoicks all along give it the title of w 54wwaty the governing 
and direZing part of man. And Ariſtotle ſpeaking of Man, faith, 
There is t Wi is dvr 4px, a divine and Princely Commander in 
him. And that great Emperor, as well as Philoſapher, M. Anto- 

zzinns,{aid Of it, iy4uire 3 Ze War ane rarue was, that God has given to 
man a Ruling guide, which is derived from himſelf. And Cicero's 

words are to the ſame purpoſe, for he ſomewhere ſaith, that the 

reaſoning part of man is decerptum quid & delibatum ex divini- 

tate, a participation of divinity it ſelf. In a word, man confiſts 

of three parts, eaue, 4vx3 % vis, the Body, the Soul, the ahd Mind : 

or, as St. Paul exprefieth it, oduz, ux3 x m60ue, Body, Soul, and 

Spirit. The Body is that which conſiſts of Fleſh and Blood, and 

Nerves, and Veins, and Arteries, &c. The Soul is that principle of 


Firft, What Reaſon is. And here it is agreed on by all ſorts of 


Lite, 


oe -- CT — IS — — Fx a” —_—_—— 


Chap, V. The Origin of Luws. ; Ig. 


— I” ET — 


Life, and Senſe, and'motion,. which Man has in.common withthe ' « +1 
Brutes. But vis or the run T7 vis, the Spirit of the Mind ( as Eph 4 23- 
St. Pay] expreſſeth it in another place) is a far ' more noble thing, 
and which man alone, of all the Creatures upon. this Globe - of 
Farth, is endowed withall ; and which doth make and conſtitute 
him, 26 a«y:r, an intelligent and reaſonable Creature, that is,ſuch 
a Creature, as can draw and gather one thing from another, and 
from common principles deduce neceſſary Concluſtons; and by con- 
ſequence diſcern and find out what is true and falſe, right-and 
wrong, juſt and unjuſt. Or, as Szarez defines humane Reaſon, 1: 


is that power which is in man, of diſcerning what is agreeable or diſa- gitio eſt vis 


greeable to his own Nature. | And this I think is as much as needs to quedam in _ 
be faid of the firſt Point, viz. What Reaſon 5s. —_— 


: ; ſcernendum 
inrer operationes convenientes & diſconyeniences ſuz Nature. L.L. 2.4- 


The Second is to ſhew:; that there is ſuch a Law, as the Law &. 3. 
of Reaſon. And this needs but. very little proof: for if it belongs 
to Reaſon to prohibit and command ( as Aquinas hath proved), , 
and if Law, in_ general , is neither leſs nor more, but a rule of. ® 
Adtion : And it the next and immediate rule of humane aGtions 
is right Reaſon, it will follow, That there is a Law of Reaſon, 
that 1s, a faculty or power in man of ſetting down a Law and 
Rule of humane ations. For if” this was hot ſo, then man con- 
ſidered meerly and purely as man, would not be under the ob- 
ligation of any Law at all ; and by conſequence not guilty of 
any Tranſgrefſion : for where there is. no Law ( as faith the Apo- gom. 4. 5, 
ſtle ) there is no Trawuſgreſſion. and © fin'cannot be'fin except it be = Job 3: 4 
«role, a tranſgreſſion of ſome Law. But it is moſt certain, that 
the. Gentiles, who never heard of Moſes, or Chriſt, or the Law 
and the Prophets, 'or had ever any divine ' poſitive Law given 
them, or ſome of them ſcarcely any humane poſitive Law 3, yet 
were they under the obligation of a: Law, and that Law ,could | 
be no other than 'the Law of Reaſon: For the Gentiles ( faith gy... & 
St: Paul) who had' not the Law, did by nature, the things contained and 15, 
in the Law; and heving not the Law, were a Law to themſelves : 
which ſtews that the work of the Law was written in their Hearts. 
There is therefore a Niu@ y,«r7@, a Law writ by, the Finger. of 
God,''in the heart of every one ; which is that which we call 
the Law of Reaſon, This is allo confirmed .by* dur bleſſed Lord, 
and only Lawgiver : For ( faith he Y and why even of your ſelves |," 
judge ye not what is right ? Which is as if he had faid, you have 
a light Within you, by which you may diſcern what is right and 
wrong, and juſt and unjuſt 3 that is, you have a Rule, by which 
you may, if you will, meaſure and ſquare your aftions, or a Law 
which plainly doth decree, and judicioufly determine of theſe matters, 
which 1s that light which, enlighteneth every man' which cometh into the 
world, ' or the Law of Reaſon. | 
The next thing is to ſhew what is this Law of Reaſon. And 
here I ſhall produce ſuch deſcriptions as ſeveral Authors have 
given of jr, leaving all men to judge of them as they pleaſe 3 and 
truly for my own part, Ithink, that thothey dodiffer in words, yet 

C2 they 
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Tcl, Pol. L.1- they agree well enough, as to the main Senſe. © Mr. Hooker, faith, 
as *tis_ the ſentence which reaſon giveth concerning the goodneſs of 
thoſe things which he is to do. Or that Law which men by dif. 
courſe of natural reaſon have rightly found out themſelves, to 
be all for ever bound unto, in all their ations. Or that Law 
which comprehendeth all thoſe things, which men by the light of 
their natural underſtanding evidently know : Or - at leaſtwiſe 
may know, to be, beſeeming or unbeſeeming, vertuous or vitious, 


Sneniens- good' or evil for them to do. Zouch faith, That this I aw conſiſt; 


ralis ratio #7# that right, which natural reaſon has ſet down to be obſerved by all 
inter omnes oeun, And Aquinas faith, tis aliquid per rationem conſtitutum , © 
=> 24: ene ſomething which right reaſon doth decree. Swarez faith, it doth 3 


juriſp. part. 1. confiſt i72 aFual judicio mentis, 1n the preſent and aftual judgment 


® 3 « 6, ns ſentence of the Mifid. Bur the ſame Szarez, in another place, 
Art. 1, gives us a more full deſcription of it: and faith, That the Law of 


Reaſon is that which ordereth the Will of man, 


_ _—_— eft, —_— about the doing or not doing of that which © 
x natarak jure LL, lib. 2+ cap« 4+ is of natural right. And in the ſame Page, 


calling it (as he often doth, and many others 


Vis quzdam naturz quam rationem na- beſides him do) the Law of Nature : He ſaith, F 
turalem appellamus. it is a certain power or faculty in humane na- © 
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tere, which is caBed natural reaſon. And in ©: 


. Judicium rationis quatenus nobis fig- another place, he faith, That "tis the ſentence % 
—_ Ne ogmciagnr —— of Reaſon, declaring what the Will and Mind | 


ſencanea ſunt. L. 2. C-'6, off God is, about the doing or not doing what is 
'\ agreeable to humane Nature, In a word, the 


Law. of Reaſon, is properly the immediate and internal rule of | 
mans ations; and cannot be placed any where but in the facul- 


ty of reaſoning ': for the Will and the ſenſitive Appetite, or if there 
be any other faculties in man, are in this caſe Subjets, and not 


Lawgivers. And if the effeQs of this Law .. (which as St. Paul Þ 
faith; are to accuſe or excuſe ) are, properly the effetts of the rea- | 
ſonable part of man, or the diſcourfive faculty. Yea, and more | 
over, all Authors,I think have” concluded, , and I am ſure all men 3 
do find, that the 73 5y4my, or the governing and direQing part Þ 
in them, is their 6wn Reaſon. ,So. that I ſhall add no more under 
this Head, but that. 7nſignis. ſane. locus ( as Biſhop Sanderſon calls it) |: 
which out of the loſt Books of Cicero de Republice, Laantius hath ® 


i preſeryed for us, and a place it is, which gives us a moſt admi- 
\ - . rable deſcription of this Law of Reaſon; and ſhews withal, w 
_— a great Genie it was that thoſe Books ſhould be loſt. 

Eſt quidem 7eaſor. is truly and properly a Law, agreeable to mans nature, 
ratio, narurz 4 Vaſt extent 3, it is a conſtant and an Eternal Law, which calls 


congruens,dif- ,,, ex: to do good, and prohibits the doing of evil : Good men hear 


* fuſa in omnes, 


Rig | 
and o 


conſtans, ſem- its voice and obey it, but the wicked are not at all moved by it. This : 


piterna, 


vocet 2 Oficiums jubendo, verands 2 fraude deterrear, quz tamen probos, neque fruſtra jubet ar vetar, nec - 
improbos jubendo aur verando movet.Huic legi nec abrogari fas m——_— ex hac aliquid licer, neque rota |! 


abrogari poteſt;nec vero aur per Senatum aur per populum ſolvi hac lege Fs eſt quarendus cxplana- 
tor, aur interpres £jus alius 3 nec efit alia Lex Romz alia Arheyis, alia nunc;alia poſthac, ſed & omnes orb 
8 omni tempore, una lex & ſempiterna & immutabilis conrinebit 3 unuſque erit communis quaſi by. & 
imperator omnium Deus; ille legis hujus inventor, diſcepraror, Lator 3 cui-qui nen parebit, iplc e 


ac naturam hominis aſpernabitur, atque hoc Juet pornas maximas, etiarnſi c2tera ſupplicia quz putantur <>& 
fugeret. 


fugiet, | 
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Law is not to be abrogated by any power upon Earth: No Pope, 
nor Prince, nor Parliament, nor People, nor |, can diff 
with it, or abſolve from it. This Law is immortal and unchange- 
able, and doth not put on one Afpe&t at Atheng and another at 
Rome 3 but looks upon all Nations and Perſons with an impartial 
Eye, and ſhines upon Ages and Times, and Conditions, with a per- 
petual Lightz It is the ſame yeſterday, and to day, and for ever. 
There is but one Lawgiver, one Lord and Supreme Judge of this 
Law, God bleſſed for evermore. He was the Contriver of it , the 
Commander of it, the Publiſher of itz and none can be exempted 
from it, unleſs he will be baniſht from his own Effence, and excom- 
municated trom humane Nature 3 and this puniſhment would have 
ſting enough 1n 1t, tho? he ſhould avoid a thouſand more which 
may be due for ſo foul a Tranſgreſſtion. And ſo much for the third 
Point, viz. What the Law of Reaſon is. 

The fourth is, What the ſubje# Matter of the Law of Reaſox is. 
And this I think conſiſts of three things : 


1. Of Principles which are very general, and imprinted in the heart 


of every Man. 
2. Of Principles leſs general, but yet ſuch, as if the terms of them 
 bewel wes rhe and underſtood, no Man can deny then. 
3. Of Concluſions, which by a legal and fair Deduition are drawn 


from thoſe Principles. 


Of the firſt ſort are. thoſe keys byua » which Philoſophers fo 
often ſpeak of,viz.thoſe Notions which are common to all Mankind 
which one has call'd =gai4{s pvomas: and another, Inchoate intel/igen- 


9. 5- 


tie que imprimuntur in animis ; and athird, eniguale darleis mags mie 
and a fourth, iyzexevatinv 3uir ond3es; and ſome have reduced all jp. x. 
theſe three general Principles to theſe rwo or three only ; viz. That Job. Martyr, 
what is good, is to be followed and 5 what is evil, is to be let alone pit... 
end fhurw'd 5, and that the greater good, is to be choſen before. the leſs. Hooker. Ec- 
For as God at the fir(t Creation, did unprint upan- every Creature —_ agy 
thoſe 5ogyat prone, (. as ſome call them ) v7. a natural Inſtin&. to oblig. Conſe. 


do that-which is agreeable to its Nature, and to chuſe what is good Frzb 4. 25- 


and proper for it : So likewiſe did he give Man Reaſon whereby tq | 


judge what is convenient for him as a rational Creature. And ſuch 
was the mercy of propitious Heaven towards him, that even after 
his Fall, theſe zara hymn ,' theſe common Principles, and fo much of 
Reaſon was left him, as ſtill to be able, (if he 1s not wannng to bim- 
ſelf) moſt certainly to know, that ſome things are agreeable to tum 
as a rational Being, and ſome not 3 that is, that ſomething there is 
which is. good, and to be done by him, and ſomething which is 
evil, and to be forborn. T7 uy 

2, The Principles leſs general are ſuch as theſe; That God 5s to 
be worſhipped 5 That our Parents are to be honowred z That our Off- 
Spring is to be nouriſhed; and That we owght to do to others, 4s we 
have them to do to. ws. And from theſe, and ſuch like, the Reaſon 
of Man can deduce Laws about his Moral and Religious Operatians: 
and others there are, which are- properly for the advancing of hs 
knowledge, and are uſetul and ſubſervient unto Reaſon, for the in- 
venting and finding out of many things for the good of Mankind 3 


Z Sx Dip vamied 
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2s, That the Whole is greater than a Part ; That the ſame Meaſure will 

ſerve ell equal Zuantities 5 That thoſe Quantities which agree in onxe 

Third, agree among themſelves 5 That all right Angles are agreeable to 

one another, and the like. By the help of which, I ſay, Man has been 

able to find out many things of great uſe, and by which he can or- 

der and give Laws to other Creatures, even as by thoſe of the firſt 

fort he gives Laws to himſelf, as ſhall be ſhewn in the two —_ 

Points. But in the mean time we may take notice, That all theſe 

Principles, both of the one ſort and the other, are of themſclvesevi- 

dent, and appear preſently to the Reaſon of Man to be true, by an 

innate Light which ſhineth in them : and indeed if there were not 

ſome ſuch Principles as are ſelf-evident, there would not be any 

ſuch thing as Knowledge and Demonſtration 3 For all Knowledge 

and Demonſtration ( as the Philoſopher tells us ) is & T& vnagxion; 

Sine antecep- 916025, ”—_ ſeme pre-exiſting ſelf-evident Rs And Cicero 

ta quzdam rei ſqjth, That anleſs there were ſome Anticipations of nowledge in the 

formato nec GOHL, it would not be inquiſitive, or diſconrſtve, or attain to' any Know. 

intelligi quid- edge at al. And upon this account our judicious Hooker concludes, 

quam , nec. That to make nothing evident of it ſelf, is to take away all poſſibility of 

non poſſit, krrowing any thing. And ſurely that of Thbeopbraſis, which he for- 

De Nar. Deor. gifies his Afſertion withal, is an undoubted Truth, «vey» Cn7iv)45 abyey 

As £rexior nbyer , They that ſeek, a Reaſon of all things, do utterly deſtroy 
all Reaſoning. | 

A third part of the ſubje& matter of the Law of Reaſon conſiſts 

W Tois + gyo40s avſrgudis , as Chryſoſtowr expreſieth it, that 1s, in Con- 

clufions or DeduRtons which Reaſon can make and draw from 

theſe general Principles 3 for that there is in Man: a Faculty to ga- 

ther and deduce, and diſcover one Truth from another, 1s ſo plain, 

that a Man cannot be a Man but muſt needs difcover ſuch a Facul- 

ty in himſelf; for who, for Inſtance, is fo ſtupid and blockith, as not 

to be able to gather from that common Principle, of the Whole 

being greater yo te Part, that more time will be ſpent 1n telling 

over” a thouſand, than an hundred pounds, which is but the tenth 

part of it ? or that': leſs Paſture will ſerve for the keeping of an 

hundred, than a thouſand Sheep ? "Nay, are not all the Books of 

Exclid *as one great Demonſtration of this Truth? And if any one 

ſhould'doubr of it; as thinking perhaps the Principles not fo clear, 


nor the DeduGtions ſo' eaſy in the Civil as in the Natural Philoſo- 


phy,” he Will but deceive himſelf: for what is juft and unjuſt, is as 
clearly diſcerned by Reaſon, 'as what is a ſtrait Line, and what: is a 
crooked one ; 'and' that a Mar: ought to do as he would be done to, is 
more eaſy to be ſhewn, than to demonſtrate that the three Angles of 
a Triangle are _— to two right Angles ; for the one is of it ſelf 
apparent, or at leaſt very eaſy to be ſhewn : but the other put Py 
thagoras to fo much pains and trouble, as that he is ſaid to have of- 
fer'd an Hecatomb to the Gods for Joy when he had found it our. 
But to take this ſtill more plain, the Actions of Men which are to 
be ordered and governed by Reaſows Law, may be conſidered'in a 
Quo omnes ©WOtold reſpett, viz. either as they are Religious or Moral, that is, 
duce naturz As TElating to their Duty to God, or their Brethren. If we eonfider 
vetumur: 9, fÞeir Religious Adtions, then let us ſuppoſe either with Cicero, that 
1, there is an innate knowledge of the Deity ; or with others, that by 
ED reaſoning 


”_ wy 3 MRS TT * FR n= I . a 'Y & wt Bn 
a. $4 bong WI fs 2h" MA OR £1 Id wi 
: S-- » PIX 6 Tis. * ID. 


JS ae Ty Wo b ! 
*, 00'S”; mY L 2.26 n 6+ 
"- ” *X£ - > 8.80 G 


AC oo £ +. TRE 
4 5: gr nr EL 


, : 
* "CIT; 


ETSY ES rFR..Y y as.” & 
: _ SL DE Iv 51s y — FP $K.4c-: % 1% 

I ond a = age Bl RES Pon go On de, 
fn 0 S IF FIR. ># 4 ; l % 


3 iS i a BORES an 
a 0 oo a oo 


T7 " 4 - 
po dr or a 1 +"W._- 
> wa =. # 4 4 , 


Mp 
4 Xx _ 


Chapo'V. The Origin of Laws. "7 = _ 


—_—_——  — 


reaſoning and deducing one thing from another, Man can find out -4— 4 In- 
there is a God that made him , and all other Beings, -and; by an © 
eternal Law ordereth all their, Aions, andiby\ a continued: Provi- 
dence'deth keep and preſerve them : he will ealily'then perceiye,be- 
cauſe it will plainly and clearly from thence, follow, That: this God 
and this Creator muſt needs be a good, a great, a wiſe, and a pow- 
erful Being, yea, and ſuch an one, as hath tan abſolute dominion 
over all his Creatures. And from thence I. am fure it will folfow, 
'That becauſe he is good, he is to be loved ; and becauſe he is great, 
to be feared 3 and becauſe he is wile, to be ,adored and worſhip- + 
ped 3 and becauſe he is powerful, and able to help that Creature 
which he has made, that therefore in all things-we go about, his help 
and aid by Prayer is to be craved; and becauſe as Creator, he' has 
an abſolute power and dominion over Man as his Creature, that 
therefore the Will of this abſolute Creator, whenſoever, and bv 
what way ſoever made known to Man, is the adequate Rule and 
Law of all his Actions : and it fo, that then the Worſhip which is 
to be paid to this good, this great, this wiſe, this powerful God 
ought to be ſuch as he wills and pleaſes himfelf. And becauſe it is 
a firſt Principle to do 45s we wonld be done by, it we would : have this 
good and wiſe God to be kind to us, to ſuccgr and help us in all 
our wants, to have a particular care of us, and a more than ordina- 
ry love for us : it follows thence; that we —__ to love him above 
all things, and to ſerve him with all care, and .to ſeek him with all 
diligence, and to worſhip him with all reverencez which is in effe& 
the ſame Law with that of : our bleiled Lord, Thou fbalt love the 
Lord thy God with all thy heart, with a#/thy ſoul, and with allthy mind, 
and which he calls the firſt and great Commandment. And thus ir 
appears that the Reaſon of Man, by-drawing Conchufions from firſt 
and ſelf-evident Principles, can give Laws about religious Actions 3 
and we ſball find that he can with a greater-eaſe do the ſame abour 
thoſe which are moral : As 'thus for-Example, there is a known i 
Principle, That if two or more things be both or all of them like unto any Quz conve- 
other third thing, then will they be, all alike. As for Inſtance, If all "mt ys 
the Buſhels of a City be like-and equal tothe Standard, then will 2 ineer ie 
they be all alike and equal to. one another and *tis another known funt zqualiage 
Principle , That things which are equal have ll the ſame meaſare. I 
Now from theſe two. plain Principles it will eafily follow, That ra Euclid, | 
every Man ought to do unto others as he would have all others tro *© 
do unto him ; for if all Men are created in the Likeneſs and Image 
of God, then are they all equal and. alike one to another, becauſe 
they. are all alike ro one other third thing, vis. the Image: of God : 
and if they are all alike and equal to one another, then ought they 
all ro have the ſame meaſure,according to the ſecond Axiom or Prin- 
ciple propoſed : and if fo, then every Man ought to do as he would 
be done to; for all Men being alike, and of: one and the ſame na- 
ture, and by conſequence, all defiring to be freed from wrong : and 
harm, and that all good and, king offices be done-unto them by all 
others their equals 3, it plainly. follows, that as they would have 'no 
wrong, done - unto, them, ſo; they: ſhould do none 3 and; as they 
would not, willingly in any thing be extreamly and: rigoroufly 
dealt withal 3 ſo they. ought themſclves to avoid all EXtremity and 
| rigar 
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rigor in all their dealings ; that is, they ought conſtantly to abſtain 
from all violence and wrong, which is, in effe@, the other great 
Commandment, and which ( as Chriſt faith is like unto the firſt, 
. viz. Thatwe ovght to love our Neighbour as our ſelves. And Cicero, 
tho? an Heathen, did conclude' the ſame thing, and from the fame 
Principle ; for he faith in his firſt Book of 
Tum illud effici, quod quibuſdam incre- Laws, That when any wiſe and ſober Man diffu-. 
dibile videarur, fit autem neceflarium, uv (2th his love to all Mankind, then that is come to 
enim —_ Mn en fine colts pa- Paſs, which ſome have accounted of 8s incredible 3 
ria ? L.L. lib. 1. - . but yet for all that, is very neceſſary, viz. that 
' one Man ought to love another as himſelf, and 
why ſhould it not be ſo, ſeeing all are equal 2 And thusI hope I have 
made it plain, That there are ſome fuch Principles as are evident of 
themſelves; and that Man, by that power of reaſoning which he 
hath, can deduce from thoſe Principles ſuch Concluſions as make up 
y the ſubje& matter of the Law of Reaſan.. And I ſhall conclude 
| Fecl. Pol. L. with that of our judicious Hooker, Do as thou wouldſt be done unto, 
r. Set-8- $5 a Sentence which all Nations under Heaven are agreed upon : re- 
fer this Senteuce to the Love of God, and it extinguiſheth all 
heinous Crimes 3 refer-it to the Love of our Neighbour, and all 

grievous Wrongs it baniſheth ont of the World. 

&. 6. In the next place we are to ſhew, how Man by Reaſor) is able to 
give Laws to his Will, Senſes and Appetite, that is, to himſelf. It is 
laid down for an evident Truth in the ſecond Se&ion of this Chap- 
ter, and it is ſufficiently proved by the learned Dr. Willis, That 

De Anima Mar conf} s of three parts , E8ua, Poyd x Nee, the Body, the Soul, 
_—_ ,. and the Mind ; or, as St. Pant expretleth it , of =aya, vvyd, x 
hed. cz Tveiluey Body, Soul, and Spirit. The Body is that viſible maſs or 
1 ance 5 lump which confiſts of Fleſh and Blood, Bones, ec. The Soul 
is that Principle of Life and Senſe, and Motion, which Man has in 

common: with the Brutes 3 and the vis, or the -14Tue #7 vos, the 

Fpheſ. 4. 23 Spirit of the Mind, ( as the Apoſtle calls it in another place ) is that 
", overning and direfting part which no Creature upon earth hath 

” des Man. And it likewiſe doth appear, that there are three ſorts 

a of operations in Man, to be guided and ordered by this 5y4pormr, 
or the governing part, viz. thoſe of his Senſes , thoſe of the ani- 

mal Appetite, and thoſe of his Will 3 and of theſe operations, thoſe 

-  -» of the Will are to be attributed to the rational part; but thoſe of 
ag the Senſes and Appetite, to that animal Soul which is common to 
" lnke Man with the Brutes,according to the known Dodrin both of Plato 
5 #-0vuie x and Ariſtotle. Now as to the operations of the Senſes and the Ap- 
3s 2&. petite, *tis plain enough, that if Reaſon did not govern and give 
Laws to them, Man would be little better than the Brures, either in 

his manners, or in his knowledge.” His knowledge would then con- 

ſiſt, as that of the Brutes doth, in judging of things only by out- 

ward appearance, as that the Moon is no bigger than a Platter ; 

that the Sun is not fo big as his Cart-whee), and that the Stars are 

but as ſmall ſparks of Fire. And his manyers would be like thoſe 

of ſome profligate Wretches we too often ſee, who mind the Laws 

of God, or Man, or Reaſon, no fartker than they ſerve their own 

wills de ©4F8s,/and ſo become not only like, but worſe than the Feaſts that 
Anim. Brur- periſh 3 for Ratio brutalis faa ad omnem exceſſym ducit, as one faith 
”y very 
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very well, When Reaſon it ſelf once becomes a Brute, 'tis then the worſt 
Brute of all. But this is not ſo when Reaſon keeps her ſelf in the 
Throne for then, as ſhe is able to corre& the miſtakes of Senſe, 
and by thoſe Arts and Sciences which ſhe hath drawn out of firſt 
Principles, to calculate the motions, and know the diſtances, and 
take the dimenſions of Bodies, and by the Laws of Proportion, give 
Laws about what is true or falſe to the phancy and imagination : 
So can ſhe ( it ſhe is not wanting to her ſelf) by the help of that 
Light which ſhineth in her, arid true Philoſophy,and pure Religion, 
give Laws to the carnal Appetite,and govern and dire& the ſenftitive 
Soul : For, as Mr. Hooker ſaith, The Soul ought to conduT the Body,and 
the Spirit of our Minds the Soul. And as to the Will, by which Man 
aQeth freely, and isnor,as other natural Apents,any way ſo tied and 
determined ; but that it 1s it his power, it he pleaſes, to leave the 
thing. he doth undone, right Reaſon has here alſo a power of giving 
Laws : for to chuſe, is to will one thing before another, and Man wills 
one thing before another, becauſe it 1s really, or elſe at leaſt ſeems 
10 him to be good, and goodneſs is ſeen with the eye of the under- 
ſtanding, and the light of that eye is Reaſon 3 and therefore is Rea- 
ſon, by judging what is good or evil, to give Laws to the WYll; or 
in other words, Man by Reaſon gives Laws to hunflf, which was the 
thing to be proved. 

Man gives Laws alſo to all other inferior Creatures, for be was 
created ir the Image of God ; which plainly denotes, that God gave 
him a governing and a legiſlative power over ether Beings, as alſo 
that ſignal Majeſty he endowed him withal for that purpoſe z Os 
bomini ſublime dedit—— God gave to Man a —_—_ an upright, a 
ſtatelv and majeſtic Body, when all the reſt were framed with Bo- 
dies ſtooping to the Earth, as if they were to kiſs the Feet of Man 
in token of Subjeftion. The Aſpect alſo of all thereſt of the Crea- 
tures is but low, and mean, and ſervile, if compared with that of 
Man, #/& 2&ty rvegwis&, his Face is the Seat of Majeſty, his Form 
may juſtly challenge Dominion, and his Viſage calls for Subjection. 
And thus it is with Man, and the reſt of the Creatures, in reſpe& of 
their Bodies 3 but then if we come to conſider Man as endowed 
with Reaſon, we ſhall plainly ſee that with it, as with a bright and 
radiant Scepter, he can rule and guide, and govern, and give Laws 
to the whole World , the Sun, the Moon, the Stars ; tho' he cannot 
ſtop their motions, becauſe their motions are ſet a work and or- 
dered, even as Man himſelf is by the Law eternal: yet by his Rea- 
ſon can he give ſuch Laws unto their motions, asto make them ſub- 
ſervient to his uſe. He knows how to travel by the Stars either by 
Land or by Water, and fince he found out by his Reaſon the uſe of 
Saits and the Compaſs, he may juſtly be ſaid, Leges novas ſcribere ven- 
tis, as Seneca's Expreſſion is, To give Laws to the Winds themſelves. 
The light and heat of the Sun, he can give Laws unto them 3 he 
can either admit the light, or exclude it from his preſence; he can 
encreaſe the heat, or diminiſh it 3 he can augment or rebate its vi- 
gor : m a word, he can gwe ſuekLaws to mas to make it ftrveltm 
as he pleaſes. The Fowls of the Air, tho' they are above him in 
reſpect of place, yet he knows how to bring them all under him 3 
the ſharpneſs of their Bills and Talons cannot defend them 3 the 
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height of. their Neſts in the craggy Rocks, and the higheſt Trees 
cannot fave them,neither can they with their wings fly from him, but 
muſt ſubmit ro him, and lie proſtrate at his Feet, when he ſpreads © 
abroad thoſe Laws or Nets, which Reaſon can tell how to make. If © 
we come to conſider the Earth, who ſees not that all things both in % 
it and upon it are ſubje& to the Laws of Reaſon ? The Elements of *: 
Fire, Air, Earth and Water, may all be molded and modelPd as Man 
pleaſeth. The Plants, and Herbs, and Trees, are made to grow as he 
direts. The Metals cannot exempt themſelves from the power of 
his Empire, 'tho they hide themſelves in the bowels of the Earth. 
The Beaſts of the Field, *tho ſtronger than he by far, yet by the 
help of his Reaſon, he makes them all his Servants. He can tame, 
ruſe and guide them as he pleaſes 3 by the Rod, by the Whip, by 
the Spur, nay, by his Voice only and Whiſtle, he makes them all 
ſift and nimble in his bufinefs. He makes ſome of them to carry 
him in his purſuit of others; and ſome, by underſtanding of their 
natures and tempers, has he trained up to hunt after, and ſeize on, 
and kill their Fellow Creatures for his pleaſure. If we ſet our ſelves 
to confider the Sea, there is that Leviathan who takes his pleaſure 
therein, of a prodigious bulk and greatneſs; yet Man by the help of 
his Reaſon can give Laws unto him, and put Hooks into his Noſtrils, *: 
The formidable Element of Water, the depth of the Sea and Ri- : 
vers, the Finns and Scales of Fiſhes, do .not, cannot prevent the |* 
Reaſon of Man, but with Hooks and Nets as ſo many Laws, are | 
they drawn from the profound Deep before his Tribunal 3 nay, the *- 
Oyſter and the Cockle, the moſt ſmall and minute, cannot hide | 
themſelves in the very mud of the bottom, from his Juriſdiction, 
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The Contents. 


j4 Man conſidered as t6auonnirus, $. 1. The Fiftions about the State of | 
': Nature, $.2. The true and real State of Nature explain'd, q. 3. 
” Some Laws which Manis to a by in this State, laid 4 that , 
all are to be lookt upon as zque homines, F. 4. That every one de- ; 
mean himfelf” as a ſociable Creature, $. 5, That no Max arrogate 

wore to himſelf than he is willing to allow to others, 5. 6. That 

no Man do any hurt to any other Man, h. 7. That every Man do 

what good he ca to all Men, $. 8: That Equality be uſed in the 

diſtribution of Juſtice, $. 9. That a Difference  betwixt Two , be 

referred to the Arbitrement of a Third, . 10. 


s.. » I, 
BY T was laid down in the beginning of this Eflay about the me 
ia Origin of Laws, as a foundation of it, That Man may be con- 
8 fidercd in ſeveral Reſpe&s and Capacities, or under various 
4 *tates and Conditions , and that-every State hath its Jr« 


propria + Leges peculiares , its proper Rights and peculiar 
| Laws attending it. ' In the laſt Chapter . Man was conſidered as 
| Cw aoyaly, a Creature endowed with Reafon, by which he. 1s en- 
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abled to guide and give Laws to himſclt, and all other inferior Crea- 

tures. In this we are to confider him with Reſpett, and as having a 

2, Relation\fy all = Men, of What Nation.6t, [ipguage hover 
= enim per- yer the face of the whole Earth:* For, as Cicero ſatth, It 3s plain 
icere mihi hs þ 
videor, ita na- enough to be ſeen , that Men are borp to. ſuch a State and Condition 
tos efſe nos,ut ,,, to have a Relation to all others, 44d that #here ought to be one gene- 
effer Socierss 7:4] Seciety of all Mgzkind. And this, Socrates conſidering , call'd 
quzdam, ma- him{df xooartilrn;, a Citizen of the World. ZAnd from thence 


jor autem ut Epittaus irt Artian | ncluded, That/ lo Man ought to tall him@f 


quiſque proxt- pO #- is Fo 
me acc deret. an Athenian.a Lacedemonian, or a Corinthian, &c. «Me xorumty, but a 


De Amicitia- Member of the great City of the World. And Themiſtivs, in his 


Arran. Epi. Oration to Valens the Empefor, being to ſhew what great need of 7 


Lib. x. c. 9. wiſdom there is in all Kings, gives this for a Reaſon, becauſe they 


ought to have a Reſpe@in their: Government not only to one Na- * 


tion, but to all Mankind ; and not to call themſelves gaouaritoas, or 


Nia os me: proejfouadis;, but gnatgdry, Lovers of Macedonians, or Lovers of 
Tels as 18% Romans, but Lovers of all Mankind. And that of Marcus Antoni- © 
Arlovivg ol mus was a great laymg, As Antoninus,Rome is my City ; but as I an 2 
" $26, * » Man,the great City of the World. \ And the Apoſtle of the Gentiles © 


3 arlyer@ tells the Men of Athens;That God has made of one Blood all Nations 


$ 9:0: f Mew: From when Lies plin, Th thre is a Conlngulriry of | 


all Mankind, or a Relation, or Kindred betwixt the Men of all Na- 


- tions, and one univerſal Society of all Men : and if fo, then it fol- 


qui Creator lows,.-That. this . Society. Muſt haye Laws to rule -and govern it, as 
omnes homi- yell as all other Societiey'z which Laws have both their diretting and 


_ —_ in- coercive power, from Þ:2at common Bond or Obligation in which all 


&tos voluit. Aer are bound one to another , according to the Will an4 Decree of 


+ *IFA w_ the great Creator. SO that .now we are not tO conſider Man as a Mem- 
*; 1.,q ber of any particular Society, (which will be the bulſine(s of the 
Pe as next Chapter ) but as having an affinity with all Mankind, and as 

« being a Member of that great City of the World , in which ( as 


eAMjass I1z. 


72 abys wee Enſebius faith*) there is a Communion: of God and Angels, and Men, | 
nixiv, 6 8 and of all Men one with another, inaſmuch as all partake of Reaſon, bo 
evoy Neu®. which is Nature's Law ; that is, we are here to conſider Man not in a ©: 


wake political, but a natural ſtate. 
S. 2. And this natural State, ſome have conſidered by way of Hypo- 
theſis or Suppoſition, Ye! proxt per fiFionem repreſentatur, ( as Pufen- 
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: of the Earth like Trees or Plants, or to come of Graſhoppers , or 
Vid. Ovid Piſwrivet , or Dragons Teeth , which was the Mythology of the Greek. © 
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Chap. JL.) E | The Origin ; of Laws. h : 29 : 
all -the whole Fabric . of their Politics ſtands! upon a falſe Foun- ' 
dation. | 15m | BY co! 
Leaving then this filtirious State of Nature, to.ſach as take delight g, 2. 
to build one Figment upon another':; The State of Nature, which we 
are now to gp is _ a 2 x hath been; ry me is really 
alſp at this : is reatly ( faith endorf) xcÞb a State, as when Cum quis ali- 
a Man 5s Joined in a peculiar Society we jt * ogex with all Man- quidus hom: 
kind beſides, has nothing to do any farther, than as he is obliged by the oo um 
common Bond and Tye of Humanity. And ſuch a-State of Nature as gaur 3 cum 
this, bath been, I ſay, formerly, and now. really is: For it was for- jdm ne” 
merly when Men lived under the Government of Heads of Fami- hil przter ſpe- 
lies, and is now *twixt the Men of the ſeveral Nations or Kingdoms 5-7 hum 
of the World for asar this rime, the Men of ſeveral Nations and King+- commune, nec 
doms are obliged to att according to the Laws of. thoſe Nations and 49 nowine. 
Kingdoms of which they are Members, and -yet are | bound 7 Do 
moreover to att according to the Laws of right Reaſon, towards 9ffc. hm. & 
the Men of all other Nations over the whole Warld, as being Men as ©* > = ©* 
they are, and as having the ſame common Humanity which they 
have : So the Men under the ſeveral Heads of Families at firſt, were 
_ to at according to the Laws of the Pater-familiasz and yet beſides, 
and over and above that, according to the Laws of Reaſon and com- 
mon Humanity, towards all Men of \any other Tribe or Family. 
And this ſurely is the only ſtate of Nature which ever was in the 
World 3 for 'tis —_ and manifeſt enough from Scripture, That 
Men could never be in any ſuch a State'of Nature, as that every one 
of them ſhould be independant one. of another, and equal as to 
Government and Subjeon, altho' equal as Mens becauſe *tis plain, 
That God did not create multitudes of Men together our of each 
other's power, but began the Race of Mankind in one ſingle perſon, 
by whom the reſt of Mankind was to be propagated. And Gro- DJ: B.?. L 
tizs tells us, That Gegeration is the firſt of thoſe three ways, by which © te 
one Man comes to have a dentinion and property in others 3 that is, 
the Father in the Children : for 'tis impoſſible to be born, and not 
born a Subje&t. And this truly is ſuch a State of Nature as is very 
calily appropenced 3 for tho'all Men proceeded from theProtoplaſt, 
and by Birth became Subjects to a paternal Power, and a-kin one to 
another ; yet may we eaſily conceive, how in a ſhort time, as Men 
did increaſe and multiply, they would, having the wide World be- 
fore them, ( as the ſaying is ) relinquere paternos lares, (as one faith) Pufendorf ubi 
leave the place in which they were born, and ſeek out laxiorexe ſibi upra- 
' ſuiſque pecoribus habitationem, more enlarged Habitations both for 
themſelves and their Cattel : and ſtill in procefs of time, ſpreading 
farther and farther , that natural Afﬀe&ion which: proceeds from | 
Kindred and Conſanguinity, would, in a few years, become weak 
and unadtive, and the common Bond of humanity and fimilitude: of 
Nature only remain : even as now among Men of the ſeveral King- 
doms of the World, there is no other Obligation, but what ariſeth 
from the common Bond of Humanity, which is nothing elſe but 
Status pure naturalis, a meer natural State. 
Now in this State, Man is not only to be Red by the Laws of $ 4 

a Family, or any other bigger Socicty,of which he is a Member; but 
allo by ſuch Laws of Reaſon, as oblige him to be juſt and civil to 

all 
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all Mankind ; for the fame power of reaſoning. which - gives him 
Laws for the governing of himſelf, and all other inferior Creatures 3 
gives himLaws alſo, how he ſhould demean hitnſelf in. the grand 
and univerſal Society of the whole World.” And theſe Laws are 
ſuch as theſe which follow: © | 

The firſt is, That af Mer are to be lookid upon as equal one to an- 
other; where I do not | mean that in any State of Nature all Men 
were ever independent one of another, or that there was not ſupe- 
rior ard inferior among them, as Mr. Hobbs did vaiuly imagine 3 tor 
he tells us, That all Inequality amongſt Men, 2 Lege cvili introduca 
fuit, was introduced by the crvil Law of every place. But I intend here 
ſuch an equality, as ſuppoſeth all Men to be endowed with the 
fame reaſon, and the ſame ſpirit of mind, and the fame habiliments 
of 'body ; or, in one word, to be eque homines, ( as Pufendorf ex- 
preſſeth it ) or to have the fame humanity, and one Man to be as 
much a Man as ancther. So that the Law here is this, That every 
Man ought to account of every other Man, as naturally his _ VIZ. 45 
zmch a Man as himſelf. And this truly is a primary and principal 
Law of Nature, or ſuch a Law upon which a great many other 
Laws depend, which are for the governing of Man as a Citizen of 
the World, and is a Law moſt inghly reaſonable in it ſelf. For ſeeing 
God hath made of ow Blood aff Nations of Mex; and ſeeing that 
they are all endowed with rational Souls, and all inveſted with the 
ſame common humanity, and all graced and adorned with the fame 
Image of their Maker 3 it follows plainly, that they are all equally 
Men, and ought to be accounted ſo by one another. For tho? it 
may be true, that one Man may excel another in the pifts either of 
Body or Mind 3 yet no Man, becauſe of that eminency, is exempted 
from an obligation to the Laws of Nature : neither on the other 
hand, can any Man be ſo mean and deſpicable, as not to have a juſt 
Claim to common-Right 3 for to deny him that, would be to de- 
grade him, and make'him leſs than a Man. This then is the firſt 
Law, That ſeeing all Men have the ſame Humanity, they are to be ac- 
counted of as equal by one another. And this'Equality indeed , Mr. 
Hooker makes the foundation of an obligation to mutual love 
among Men, and derives from it the great Maxims of Jſtice and 
Charity 3 but he never dreamt of fuch an Equality in any State of 
Nature, as excludes all Subordination and Subjeftion ; for he knew 


' - well enough, that the World being peopled by a ſicceflive Genera- 
; *tion of Men,Superiority and Inſeriority muſt of neceflity be among 
_ them, ſeeing is impoſſible to be born, and not born a :ubjett, as 


Eogk 2. Co! 2, 
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was faid betore. Whether therefore it was fair dealing, for the late 
Overthwower of Sir Robert Filmer and his Followers, ( as he calls 
bimſclt ) to cite Mr. Hooker for this fort of Equality, when 'tis plain 
enough he only meant the other, [leave others to judge, and ſhall 
proceed to other Laws of this kind. | 

And another 1s, That every Man demean himſelf as a ſociable Crea- 


| fare; that is, as one who is ready and willing to join, and have So- 


ciety and Converſation with ſuch as are alike and equal to hitn(elf, 
tor the mutual help and affiſtance of one another. That Mar by 
Natrre is a ſociable Creature, as Ariſtotle and others have ſaid, is a 
moſt undoubted Truth, notwithſtanding what 'Mr. Hobbs has {id 
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to the contrary, for the eſtabliſhing his Nonſenfical Paradox, That the 


State of Nature is a State of War, For ſeeing that Man is ſuch an Þ* CGiv-cap-1. 


helpleſs Creature at his Birth, as that it would be a perfe& Miracle, 
if ever he ſhould arrive at his full ſtrength, without the help of others; 
and feeing, if by way of Fiction, we could imagine one to do it, 


faith Pufendorf,, this Man would live a life the moſt miſerable of 1b. Lib.r. cap. 


all Creatures, for he would be naked ; he would not ſpeak; he 3 +. 


would be deſtitute of all knowledge, except what is innate ; he 
would have nothing to eat but Herbs and Roots, and ſuch things as 
do naturally grow of themſelves ; he muſt be forced to quench his 
Thirſt with the firſt Puddle or Spring he meets withalz his Life muſt 
be ſpent after a tedious manner 1n Solitude 3: he would be affrighted 
as other Beaſts are with every Noluſe ; he would creep into Holes and 
Dens, to fave himſelf from Cold and Deſtruction, and at laſt die a 
miſerable Death, either by Cold or Hunger, or the Teeth of ſome 
wild and ravenous Beaſt. I fay, ſeeing all this is manifeſtly true, and 
moreover, that no Creature can more conduce to the help of Man 
than Man, it plainly follows, That his Creator had in a ſort been 
wanting to him as to his ſubſiſtence and preſervation, if he had not 
imprinted upon his Nature a defire of Converſe and Society. And 
then again, ſeeing that Man, as all other Creatures endowed with 
Senſe, has a great care of himſelf, and/is much intent upon Self-pre- 
ſervation, and that for Self-preſervation he muſt ſtand in need, and 
will naturally defire the mutnal help and affiſtance of others, which 
he cannot in reaſon expect to have, except he is ready and willing 
to help therr : it will remain as a Law, that in this State, every Man 
ought to demean himſelt as a ſociable Creature, or ſuch an one, who 
1s ready and willing to join and converſe with ſach as are alike and 
Equal to himſelf, for the mutual help one of another. 

Another Law is, That no Man arrogate more to himſelf, than he is 
willing to allow to others. For Men being all equally Men, and all 
alike ſtanding in need of the Society, and mutual help and affiſtance 
of one another ; it follows, That he is moſt fit for Soctety, who 1s 
ready and willing to help others, as much as he defires others to help 
him; and he on the other hand the moſt unſociable, who requires 
the help of others, and yet will not any wafs contribute to the belp- 
ing of them : and the Reaſon is plain, becauſe he that would have 
Others to be always doing for him, and yet will not do any thing 
for them, exalts himſelf, and debaſeth them too much; and by conſe- 

uence ads and demeans himſelf, as if they were le, and he ſome- 

ing more than a Man 3 or at leaſt, as if they were not £q#e ho- 
#ines, as much Men as himſelf ; and who will be defirous of Socie- 
ty with ſuch an one ? or why ſhould I take pains about helping 
him, who will do nothing towards the helping me? It plainly tol- 
lows therefore, That no Mar,as a Citizen of the World, ought to arro- 
gate more to himſelf, than he js willing to allow to others, which ſhews 1t 
to be one Law of direction in that State. 

Another is, That zo Mar: ought to do any hurt to any other Man. And 
this Law is of fo great uſe, and, ſo neceſlary to be obſerved , that 
Man cannot have any help irom,or any Society with other Men with- 
out it. For tho” it ſhould be found poſſible for a Mart to live, and 
have'Society with thoſe who do him no good, fo long as they = 
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him no hurt 3 yet with thoſe who go about to do him hurt there is 
no living: and therefore ſeeing Men cannot live and ſubfiſt, with- 
out the mutual help and ſociety of others 3 and feeing no Men can, 
with any reaſon, expe the ſociety, help and affiſtance of others, 
but ſach as abſtain frem the doing of Injuries, it 1s a plain Law, That 
no Man ought to do any hurt to any other Man. 

And another Law of this ſort and kind is , That as no Mar ought 
to do any hurt to any other Man , ſo ought every Man to do what 
good he well can to all Men : For ſeeing that no Man ( as hath been 
proved before ) can well live without the help and afliſtance of 
other Men, and receiving good from them; and by conſequence, that 
all others ſtand in need of my help and afliſtance, as I do of theirs, 
and to receive good from me, as I receive good from them : it fol- 
lows, I think from thence, That if I have received, or expect to re- 
ceive good offices from others, that they may as well expe& to re- 
ceive the hke good offices from me ; becauſe being all equals in this 
State, as all partaking of the ſame humanity, there is not the leaſt 
reaſon for me to expect that all other Men ſhould do good unto me, 
unleſs I am ready and willing to'do good unto all other Men : and 
if ſo, then it muſt needs remain as a Law, That every Man in this 
State ought to do what good he well can unto all Men. 

Another Law is, That an Equity be uſed in the diſtribution of Ju- 
ſtice, For all Men being equal as they are Men, it 1s plain, that a 

ſpefing of Perſons, muſt needs be a derogating from him who is 
poltpor?d or leſs regarded than another ; becauſe it is as it were a 
degrading of him of that honour and dignity which Nature hath 
confer'd upon him, which is not only an injury done unto him, but 
a Contumely withal thrown upon him, and by conſequence quite 
repugnant to the Laws of this State we are now diſcourſing of. 

Another Law 1s, That if two Pepper to contend about a queſtion of 
Right, the Matter be referred to the Arbitrement of a third. For all 
Men being equally Men, they ought all to account of themſelves 
as 8uooredeic, ſubjet to the like Infirmities and Frailties, prone to be 
bialſed with the ſame partial AﬀeGions, and as apt to be miſtaken 
as other Men 3 and by conſequence, that no Man ought to be a 
Judge in his own Cauſe. And there being no way to be found out, 
while Men are in a State of Nature, more equitable, for putting an 
end to Strife and Contention, than a Reference of the Matter to 
ſome Perſon unconcerned 3 it follows, that for Peace and Quietnefs 
ſake, Men aCting as in that State, ought to; take that courſe; and by 
conſequence, that ®tis a Law of Nature, that two contending Parties 
refer the Queſtion of Right to the Arbitrement of ſome third. 

There are ſundry other Laws of this kind, which Man's Reaſon 
can eaſily find out, and which are to guide him in his Converſation 
as a Citizen of the World, which I mult not now ſtay to inſiſt upon 3 
the Law of Reaſoncomprehends them all, and that Law is writ up- 
on eyery Man's heart. 
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Of Civil Society, and how Men came to be united in 
Bodies Politick. 


The Contents. * 

Of Conjugal Society, $. 1. Of Paternal Authority, $. 2. How Poli- 
tical Societies were firſt formed according to Mr. Hobbs, $. 3. 
The true Account of it from Scripture, and of the diviſion of. the 
Earth in the days of Phaleg, $. 4. Of Noatrs being the Saturn of 
the Heathens, and the Golden Age, $. 5. Of the diſperſion «t Babel, 
$. 6. A farther Account of it from Scripture, $. 7. That the diſ- 
perſion and diviſion of the Earth was by God's appointment, 4. 8. The 
firſt Government in Bodies Politick, was Regal, $. 9, Some Nations 
have preſerved the Names of their firſt Kings in their own, 5. 10. 
How the greater Bodies Politick of Empires came to be form'd, $. 11. 
The Concluſion of the Chapter, F. 12. | 


ND now are we to conlider Man as | {5 army, or a Mem- 4, x 
A ber of ſome lefler Society than that of the World: Ard the 

firſt Society of all, ſaith Cicero *, is that of Marriage, and the next *prima Socie- 
is that of the Father and the Children, and this laſt is the beginning of 3 ®  iplo 
a City, and as it were the Seminary of a Commonwealth. For Cities proxima in 
and Kingdoms are made up of Families, and a great Family is like liberis, id au- 
a little Kingdom 3 even as a great Kingdom 1s but one aggregate — i 
and colle&ive Body made up of many little Families. It 1s neceſ- quaſi femina- 


fary therefore that ſomething be ſaid diſtinly of theſe two ſeveral um, reipublil- 


kinds of Society, v:z. that of a Family, and that-of a Kingdom and vn w_ 
Commonwealth. Eraſ. 


As to that of a Family. It is moſt certain, that the firſt Govern- g_ , 
ments in the World were eſtabliſhed purely upon the natural Rights 
of paternal Authority : For there being a neceſlity of Society for 
the preſervation of humane Nature , and of Government for 
preſervation of humane Society , the wiſdom of Divine Provi- 
dence at the beginning of things ſo ordered Afﬀairs, that no Man 
could be born into the World without being ſubje& to ſome Supe- 
rior. every Father being by Nature veſted with a Right to govern 
bis Children 5 and he that will not acknowledge this, muſt conclude 
the World to be peopled ſome other way than what 1s laid down 1n 
the holy Scriptures. Now this Jus Paternum, as Aquinas calls it, or ,,,, . ... 
this Right of Fathers to govern and give Laws to their Children ar.4. 
and Famihes, at firſt when ;Families were ſegreges , or independent {| 
one 
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Polit. lib. 1. C. 8. 

Poteſtas patris amtignmym juxta ac 
fanRifſimum genus imperii. De hr hom, 
& civ. jux. leg. nat. |, 2. c,q. 


_ Czterum Parresfamilias qui nondum in 
eivitares ſucceſſerunt, in domo ſui aliquod 
Inſtar principum gerebant. 
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one of another, was great and ſoveraign, Plats ſaid of it, Thar 


the Paternal and Regal Power differ'd in nothing, but in the number of 


SubjeFs. And Ariſtotle alſo, That the Gover:- 
ment of the Father over the Children was Re- 
gal. Ang Pufendorf likewiſe to the ſame pur- 
poſe,” The Paternel Authority is the woſt aw- 
cieut, as alſo the moſt ſacred kind of Empire. 
And afterwards to the ſame purpoſe, and in 


Families before their uniting into Cities and Cone- 
munities, were as Princes in their houſes. Nor 
could it indeed be otherways, ſeeing they could have no Superior, 
but were themſelves inveſted with a ſupreme power, yea, the very 
Jus uite &- necis, or the right of puniſhing even by death it ſelf, did 
appertain unto them. 

Now this great Paternal Power and Authority did ariſe, not only 
from generation, which Grotizs (as was ſaid before) makes the 
firſt of thoſe three ways by which a dominion and property in per- 
ſons is acquired, but likewiſe ex tacito -conſerſu prolis, from the 
tacit conſent of the Children : For we may juſtly preſume, ſaith Px- 
fendorf,, That if the new born Infant had the uſe of Reaſon , and 
could foreſee, that without the Care and Government of the Parents it 
could not live, or at leaſt not fo comfortably as under their Rule and 
Government, it would moſt willingly conſent to it. And then again, 
ſeeing it is a Law of Nature, that every Man demear himſelf as « 
ſociable Creature, and ſeeing that Children, without the Rule and 
Government of Parents, would never become ſuch ſociable Crea- 
tures, as to be fit and uſeful Members in a Civil Community ; it 
follows plainly, That in a State meerly natural, there is a yy 
that Parents have a ſoveraign power over their Children, that 
they may order and guide their Agions, by ſuch Laws, as are pro- 
per and conducing, to frame and make of them ſuch Creatures, as 
the heavenly Wiſdom deſigned them to be,that is,ſociable Creatures, 
or ſuch who may be apt and fit, and ready and willing, to join and 
converſe with ſuch as themſelves, for the mutual help and aſlaſtance 
of one another. And as all Paternal Power and Authority is bot- 
ton?d upon this Baſis, ſo ought the giving and making of all Laws 
in this Society,tend to this end, viz. to make Men fit for Society,and 
uſeful Members of a politick Body. And ſo much for that ſort of 
human Society , which be it bigger or leſs, weufually call a Fa- 
mily. | 
As to thoſe bigger Societies of Cities and Kingdoms, which are 
aggregate Bodies made up of ſeveral Families 3 the grand Enquuy 
is, How Families cane at firſt to be united in ſuch Politick Bodies ? 
And for a Reſolution of i, ſome have confider'd the ſtate of Na- 
ture, by way of Hypotheſis and Suppoſition, ( 'as was noted in the 
former Chapter ) and Mr. Hobbs, for Inſtance, ſuppoſeth Mien to 
have grown out of the Earth fangornm more, (as his words are) 
after the manner of Muſhrooms,and that there was n9 Sup«#rior and 
Inferior among them, but that they ail were equal; and not only as 
they were Men, and having the fame common Humanity, but in 
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the ſame Chapter, The primitive Fathers of 
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point of Dignity and Government alſo. And becauſe they were all 
on this wiſe equal, he ſuppoſes that every Man would have a Right 
to every thing 3 and becauiſe of that Right of every Manto every 
thing, that they would be in a ſtate of War, and ready to kill one 
an other : and becauſe of that ſtate of War, they would be in a 
continual fear and dread one of another. And laſtly, becauſe it 
* was very uncomfortable to live always in ſuch fear and dread , in 
> the end a Parly was made, and upon that they enter'd into a Com- 
} pad one with another, and became a Commonwealth. This , I 
think, is Mr. Hobb's Hypotheſis of the State of Nature, and the Ori- 
gin of Government and Civil Society. And it is fo like Ovid's 
Fable of Men ſpringing out of the Earth, after the ſowing of Dra- 
gons Teeth by Cadmws, and then killing one another till only Five 
remained, which were faved upon the wiſe Echior”s calling for Quar- 
ter, and throwing down his Arms, and their helping Cadmus after- 
wards to build the City Thebes, as that one.would be tempted to 
think he had but newly read it, and had it freſh in his mind and 
memory, when he ſet up for a Dictator of Politicks. 

But to procced : The State of Nature which the Holy Scripture &. 4. 
2 gives us an account of, is, That the World was peopled by a fuccef- 
> five Gencration, and that God begun the Race of Mankind before 
” the Flood in Adam, and in Noah and his three Sons after it. lt is 
not neceſlary, I think, in this Caſe, to conſider the State of the An- 
tediluvian World; for ſeeing all the People of that World, how far 
and wide ſoever they had ſpread themſelves, were all ſwept away by 
the waters of the Deluge 3 and ſeeing that Noah was again to re- 
people the Earth, it js plain, That the State of Nature would be the 
ſame in the ſecond World as in thefirſt ; only indeed this new World 
would be ſooner peopled than the old one, becauſe in that there was 
> butone Perſon to begin it, and in this four. But the ſame Laws of 
= God, whether natural or poſitive, which related to Order, Rule and 
1 Government of Societies in the firſt World, would take place in 
7, 
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the ſecond ; thoſe, for Inſtance , of the Wifes ſubje&ion to her 
Husband, and the elder Brother's ruling over the younger : For 
( faith the great Uſher _) as God by ſaying to our firſt Mother Eve, power of the 
Thy defire ſhall be to thy Husband, and he ſhall rule over thee, com- Prince, p. 11. 
mandcd ( as the Apoſtle out of that Law infers ) Women to be in 7 — age 
Sabjeion, and thereby eſtabliſhed an Headſhip in every Family: fo 
after the Poſterity of Eve began to be diſtinguiſhed into Families, 
the ſame God, by uling the like Speech to Cain oo 
concerring his Brother Abel, Unto thee ſhall be o. g by Ge — — — 
his deſire, and thou ſhalt rule over him, may ſeem Neſs mn «mad ws, yg a dots 
to have conſtituted a Principality in one Man #5: Gem. 4. 7- Tranſl. 70. 
over diversFamiltes,and thereby laid the Foundation of Political Go- 
vernment; the Kingdom(asit appeareth by the ordinary pradtice of the Gen. 49+ 3- 
the ſucceeding Times) together with the excellency of Dignity, and * 92214: 
the excellency ot Power, (the two peculiar Characters thereof) 
being an Honour that deſcended upon the Firſt-born, and not upon 
the zounger Brother. Theſe Laws, I ſay, of Order, Rule and Go- 
vernment, would take place as well in the one as the other World , 
and therefore the State of Nature would be in both alike ; and ſec- 
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er Hiſtory, of what the State of Nature was in the ſecond, than it 
the firſt beginning of Things 3 if we rightly conſider the one, we 7 
may well paſs by the other. It appears then, Ger. 11. 9 ——17, 
That there was from the Flood, to the Birth of Phaleg, One hundred 7 
and one years only 3 and from Gez. 10. 25. That in his days the | 
Earth was divided : So that before his days the Earth was not divi- fe 
ded, neither was there any partition of Things, or diſperſjon of 
Families, but all the whole Progeny of Noah (as it ſeems ) Jived as 3 
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ing we have a larger Account both from the Divine Writings and 56 
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one great Family, having all Things in common, without any Pro- |: 
priety, ſave what is among Children while their Father is alive, that & 
1s,ſuch as he would allot, and give, and grant them. And this 100 | 
Yeats, as the Learned have concluded, was that Golden Age, ſo 
much celebrated by Poets, and-ſome Hiſtorians alſo, for Peace and #! 
Love, and Juſtice, and many other things ; but for this eſpecially, that Þ 
all things were common in it, not becauſe all Men were equal,and zl 
had an equal Right to all things, (which was impoſhible) but be- 7 
cauſe Noah, who was then the fole Governor of the whole World, 77 
was not only ſo juſt as to live according to the Laws of Reaſon him: !* 
ſelf, but daily call'd upon all others to do ſo too; for *tis exprefly faid Þ* 
of him, That he was not only juſt, but J»ſtitie preco, viz. a Decla- © 
rer, a Deliverer, a Publiſher of Law and Juſtice : ſo that in his © 
days, the Graces of Love and Charity, and Meekneſs, and Humili- 7 : 
ty, and Modeſty, and Simplicity, were in their higheſt Zenithz and | 
then no wonder if they made a Golden Age 3 for they will make any | |* 
Age ſuch, in which they ſhine ſo brightly as then they did. Authors 
ſay, That ſome of the Americans at this day are of ſuch a plain- | * 
neſs and ſimplicity, that they have hved many years having all 
things common, and yet without incommoding one another. The 
Eſfeni did ſo among the Jews 3 the Pythagoreans did the fame among | 
the Gentiles 5 and the firſt Diſciples' of Chriſtianity did fo, as we | 
read AFs 4. 32. and ſome Societies of Men perhaps do ſo at this|* 
day. But it doth not follow from thence, that ever there was a 
time when all Men were equal in point of Dignity, or when they |” 
had no Order and Government among them, or that they were ever | 
in a ſtate of War. No, all this proceeded from that Love and} 
Meekneſs, and Simplicity and Juſtice which was amongſt them, and | 
which ſo much prevailed, that every Man was ready to take the | 
Bread out of his own mouth, (as we ſay) and put it into his Bro- 
ther's;z that is, to make him a Sharer, or an Owner, if he defir'd it, | 
of thoſe things which were already his by the Title of Preoccups | © 
tion. It 1s expreſly ſaid of the primitive Chriſtians, that they were } 
of wie xaghia x Juyh wiz, of one heart, and of one mind ;, and that | 
made them nor to ſay, that ought of the things which they poſſeſſed ws 
their own, but to have all things common. And it was undoubtedly 
Noah's preaching of Righteouſneſs, and ruling according to the 
Laws of Juſtice and Equity, and not ſuch a ſtate of Nature where- | 
in every Man had a Right to every thing, that made a Golden Age | 
under his Reign. ; 

That learned Frenchman Bochart»s, hath made it plain, that Nob 
was the ſame with Satzrn 1n the Heathen Mythology 3 and the on fl 
Tacict 2: 
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rater of Saturn in Juſtin out of Trogus Pompeins, agrees with that 
given of Noah - the oy mT s _—_ AEBES 
was ſo juſt a King, that none needed to fear _ ” gran Ananmay;momms. 
ger gx or Want in his happy Reign, for pads _ ar darngeer _— 
all things were common and undivided, even as mgmt gm wm CE 
one great Patrimony belonging unto all. This, | ig. ts. 42. __ —— a Fon 
ſay, agrees exattly with what the Holy Scri- | 
pture faith of Noah, viz. That he was juſtitie preco, a Preacher of 
Righteouſneſs, or a Declarer of what was Law and Juſtice. In a 
word, as to theſe hundred years betwixt the Flood and the Birth of 
Phateg, I think we may fafely conclude with 
the ſame Bochart»s, That Noah all that ſpace of © Noah = G—_ _— ut 
time, had an Empire over the whole Race of Man- + of PII Na. ao 
kind, as a Father over his Cluldren : which 1s 
much the ſame with that which Cedrenwe 1s ſaid to write concern- _ 
ing Adam, viz. That he ruled and governed, as one univerſal Mo- **& Yui 
arch, all the Race of Mankind ſo long as he lived, Whether he did a. 
ſo or not, or whether the Race of Mankind in the ſpace of 990 47 5avs ang 
years, would not be multiplied into ſo great a number, as to be more 7 Cs: 
than any one Man could govern, concerns not me to enquire z but 
as for Noah and his Government, I think it probable enough , that 
there neither was, nor could be any other Kingdom, or Body Poli- 
tick, made up of ſeveral Families in that hundred of years, but that 
only one of his, conſiſting of ſuch as had ſprung from him. And 
no Man ought to think they would be more than he could well 
govern : for 'tis eaſier to conceive how he might do that, ( being 
then in the perfetion of his Age for Rule and Condutt, as living 
almoſt 3oo years after it ) than how they ſhould be fo many as: to 
- make up 70 Companies at the diſperſion, which was made preſently 
Z afteratthe Tower of Babel. 
As to that Tower, and that- diſperſion which was made at the $. 6. 
2 building of it, 'tis expreſly faid of it, Gen. 11. 2, 4. That as they 
” journeyed =_ the Eaſt, they found a Plain in the Land of Shinar, 
' and they dwelt there. And ſaid, Go to, let ws build #s a City, and a 
Tower, whoſe top may reach to Heaven, and let ws make #s a name, leſt 
we be ſcattered abroad over the face of the whole earth. From which 
words it is evident, That they were afraid of being diſperſed upon 
the partition of things and diviſion of the Earth, which was made 
about the birth of Phaleg, and that the building of this Tower was 
undertaken to hinder any ſuch diſperſion : Butit proved a vain En- 
terprize, for we are well aſſured, that they brought a diſperſion on 
themſelves, by the very means they thought to have prevented it, 
and that God drove them away by the Confuſion of Tongues, and 
an impet#s $:ial&;, to the ſeveral parts of the World, and made 
thoſe xeparuira, or Heads of Families, which proceeded from the 
| three Sons of Noah, Founders of Cities and Kingdoms over all 
Aſia, Africa and Europe, as is plainly made appear by the great La» 
| bour and Learning of Bochartw-. d 
From Sex ( faith he ) were all the Kings of the Syrians , 4ſ- 
yr : ans : Chaldeans, Perſians, Lydians, Elymeans, Armenians, Hebrews, 
and others. ' 
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[ Phal:g, cap. 1, 


From Ham were all the Kings of Africa, ſome part of Syria and 
Arabia, us alſo Ethiopia and Egypt, which is often call'd in Scri. 
pture, the Land of Ham. | 

By Jephet and his Off-fpring ( as is plain from Gez. 10. 5. _) were 
the hes of the Gentiles divided in their Lands, every one after his 
Tongue, after thiir Families in their Nations. That is ( faith the 
ns: Biſhop of Worceſter ) according to the Scripture-Idiom, not 
only fach as were properly Ifles, viz. ſuch as Britannia, Hybernia, 
Thule, Crete, Sicily, Sardinia, Corſica, the Baleares, and the- like 3 but 
all ſuch Countries alſo as lay much upon the Sea-Coaſts, and were 
but as Perinſule, and compaſſed on ſome part only by the Sea , as 
Hiſpania, Gallia, Italia, Grecia, Tanrica Cherſoneſus, Cimbrica Cher- 
ſoneſus, Scandia , Armonica , and ſuch like. 

Nay, the before-named Bochart»s, has given the World a full Ac- 
count of the very particular places where all the Poſterity of Noah, 
under thoſe ſeveral Heads mentioned in the 10" Chapter of Gezefis, 
after the diviſion of the Earth, and the diſperſion at Babel, did ſeat 
themſelves; yea, and alſo-how Noah and his Sons, and Grandſons, 
and other Heads of Families, became not only Kings and Princes in 
their ſeveral places of Settlement, but were Deity'd alſo by the 
Greeks, and made their Gods. | 

Noah was made their Saturn ; Cham, their Jupiter ; Sem, Pluto ; 
and Faphet, Neptune. Of Pul, they made Apol/o Pythizs of Ca- 
aan, Mercury 5 and of Nimrod, Bacchus. Their Ceres came from 
Cain, a Tiller of Ground ;, their Pan from Abel, a Keeper of Sheep ; 
and their Vulcax from Tubal Cain, an Inſtrufer of every Artificer in 
Braſs and Iron, 

So that if any Credit is to be given to thoſe Hiſtories, and ancient 
Records of Nations, produced by that learned Author , ( and [ 
know not any Reaſon that any Man can have to disbelieve them ) 
then was the Earth peopled after it was divided in the days of Pha- 
keg, and after the diſperſion at Babel,by the ſeveral Companies which 
follow'd and attended the Condut of the ſeveral Heads of Fami- 
lies, who afterwards became their Kings. And truly this way of 
conducting, and leading of Companies, by thoſe who were Heads, 
or Deſcendants of Heads of Families, both for the peopling of Pla- 
ces uninhabited, and for the invading of Places and Territories pre- 
poſſeſſed, when the People were multiplied ſo much,as that their Na- 
tive Soil was not ſufficient to contain them, was uſed in After-times; 
as for Inſtance, thoſe Swarms of Goths and Vandals which overſpread 
all Italy, and thoſe other Caſtings of Francks and Saxens , which 
from Germany flew over into Gal and Britain, their Leaders The- 
odoricus, Pharamond,'and Hengiſt us, were all Deſcendants of Heads 
of Families, and of Royal Blood, and became Princes of their 
People, and had their Sons to ſucceed them, and was each of them 
a Founder of a Race of Kings. 


But the Hiſtories and ancient Records of Nations produc'd by 
Bochartus, are not the only Proof we rely upon as to this Point ; 
for we have the teſtimony of the Holy Scripture to confirm it. In 
the gth Chapter of Gemeſes, after the Sons of Noah are named, = 
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follows , Theſe were the Sons of Noah, and of them were the 
whole Barth overſpread. And in the 1oth Chapter of Geneſis, after vas: Oy 
the Sons of Jephet and his Grandſons, are reckoned up, according 


to the Scheme in the 


Arkenaz Margent , then is added, 

Comer Riphath By theſe were the Iſles of the Ver. 5 
Togarmah Genti s divided in their 
Mag og Lands, every one after his 
Madai | Tongue, after their Families 
Eliſha in their Nations. And then 
Fawn Tarſpiſh proceeding to the Sons 

K 

agen and Grandfons of Ham, 
Dodanim they are alſo reckoned up 
1ubal particularly as ſo many 
Meſhech Heads or Leaders of Fa- 
Tiras milies, according as it 
robs 15 repreſented in another 
| HLavileh Scheme in the -- Margent, 
| Sabrach and then it is faid, (ver. 
Cuſh 5 Sheba 18.) that afterwards were 
Raamah 3De hh the Families of the Ca- 
$ublacach naanites ſpread abroad; aud 
{_ that the border of the Ca- 


' Ludim, Anamim , Lehabim, 
Micrain | Nepleulim, Pathruſim, Caſin- 
po ( out of whom came 
! Philiſtine ) and Caphtorine. 

Phut 
« Sidon, Heth, the Tebuſite, the 
Emorite, the Girgaſite, the H:- 
Canaan + vite, the Arkite, the Sinzte, the 
Arvadite, the Zemarite, the 


naanites wes from Sidon 4s 
thou comeſt to Gerar unto 
Gaza, as thou goeſt unto So- 
dom, axd Gomorrha, and 
Admah, and Zeboim, ever 
unto Laſhah 3 and that theſe 
were the Sons of Ham, af- 
ter their Families,after their 
Tongues, in their Countries, 
and in their Nations. And 
then laſtly, the Sons and 


i Hamathite. Grandſons, and Great 
Grandſons,andGreat great 
Grandſons of Shexmz being alſo reckoned up as in the following 
Scheme, 
Aſtur Phaleg 


Almodad, Sheleph, Hazernaveth, 
Arphaxad YSalaby Eber Tocktax OJerch, Hadoram, 'Ozal, Diklah, 
Obal, Abimael, Sheba, Ophir, Ha- 

{ wilab, Fobab. 


> I oth 
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follows 
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follows a Geographical Deſcription of the Dwellings of the Sons 

Ver. 30. of Jocktan, viz. That it was from Meſha, as thou goeſt unto Sephar, « 
Monat ofthe Eaſt. And then is added concerning the Sons of 
Shem, the ſame which was faid before of the Sons of Japhet and 
: Ham, Theſe are the Sons of Shem after their Families, after their 
* Tongnes, i their Lands, after their Nations. And then in the general 
!2tis ſaid of all the three oh Noah, and thoſe Heads and Leaders 


Ver. 31- 


Gen. 106. 32; of Families which proceed&d from them, Theſe ave the Families of 
* the Sons of Noah after theiriGenerations, in their Nations, and by theſe 
were the Nations divided in the Earth after the Flood. Behold here 72 

Heads of Families, which is-ſaid to be the Number of the Tongues 
or Languages, at the confulion and diſperſion at Babel, and 'tis ex- 
preſly ſaid, That by them were the Nations divided in the Earth. And 
/ Bochartws, indeed, has plainly ſhewn the very Places and Regions of 
7 the Earth, in which every Family under theſe 72 Heads or Leaders 
'__ did ſeat themſelves: But *is the Teſtimony of Moſes which is chiefly 
to be relied upon, as to the peopling and governing of Nations at 
the firſt by the Heads of Families, who wanted for no Learning to 
make him a complete Hiſtorian. And beſides, was guided by an 
uncrring Spirit, and who has declared it fo plainly, that 'tis a Won- 
der any ſhould deny it, who have read over and well confider'd the 


oth Chapter of Geneſis : So that I cannot but look upon it as an - 


undoubted Truth, That the gathering together of Men into Civil 

Societies, and Bodies Politick at firſt, was by the Condud and Ma- 

nagement of the xz«geaus7w, or Heads of Families ; yet ſo, as that 

their gathering together at Babe/, and their particular Habitations 

afterwards 1n the ſeveral iplaces of the Earth, was by Divine Ap- 
pointment. 

$. 8. For tho' 1t ſhould be granted, That after the diſperſion at Babel, 

every Company took what place of the Earth.to dwell in, he hapned 

* $i reſpetu at firſt to find uninhabited, yet faith the before-named Bochartws *, 

mid fur, 1] this was 4 Chance in reſpet of Men, it was not ſo in reſpett of God. 

non fuit re- For he who ſealeth up the Stars te their places, fixed at firſt the ſeve- 

— Dc. ral Companies of Men in divers . places of the Earth : And he who 

cap. 36, ſaith to the Sea, Hitherto ſhalt thou go, and no farther, ſets alſo Bounds 


Ir 9-7 and Limits untoKingdoms: Þ[ have giver ( faith God ) Mount Seir 


« Ich 38. 11. 


bent, 4 5. #xto Flaw for a poſſeſſron - And in the gth Verſe, I have given Ar 
orrto the Children of Tot for a poſſejſſzon, And to Iſrael, God faith, 

Deut. 3. t8- The Lord your God hath given you this Land to poſſeſs it. And in 
another place tis ſaid, WWher the 10ſt High divided to the Nations their 

Deut 22-8 Jakeritance, and when he ſeparated the Sons of Adam, he ſet the bounds 
| of the People according to the number of the Children of Iſrael. That 

15, when God did ſeparate the Sons of Men at Babel, he ſo ſer their 

Bounds, as that there ſhould afterwards a place be found for the 

numerous Oft-ſpring of the People of Iſrael. I ſhall name bur one 

place more, and that is in the New Teſtament, God hath made of one 

as 17. 25- blood all Nations of Men, for to dwell on all the face of the earth, and 
hath determined the times before appointed, and the boands of their ha: 

bitations. From which places of Holy Writ, and from what hath 

been ſaid before, it is very plain, I think, That the diviſion of the 

Earth, the firſt gathering together of Men into diſtin& and ſeparate 

SUCICULCE, the particular PortJons of the Earth, where every Tribe or 
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Family ſhould. inhabis, and the firſt way of Government: it thoſe 
Families, was all by God's own Appointment 3 that is, it was ſuch as 
did.naturally ariſe from the peopling the World by a ſucceffive Ge- 
neration, and ,was Paternal and Monarchical. | eels. | 

If any ſhould deny all theſe Teſtimonies: of Scripture, ( which 5 % 
ſome Mens Principles will force them to do ) and ſtill contend, that 
at firſt there was no Superiority and Inferiority among Men, but that 
all were equal,. not only as Men, but as to. Dignity and Govern- 
ment alſo, and that 'tis a Right belonging to Mankind to chuſe to them. Colonel Sd- 
ſelves what Government they pleaſe, and that it is more likely that Men —_ _ 
at firſt did make a Compact one with. another,and agreed upon what fold. 
Government they would be under, before-they fell into Civil Socie- 
ties, than that all the World, and all the parts of it, ſhould fall an- 
der a Monarchical Government by reaſon. of - the Paternal Power. 
To ſuch I return this Reply, That this Opinion which derives the 
Origin of Government from the People, and affſerts that all Civil 
Government at firſt was introduced by way of Pa&t or Contra, 
takes that for granted, which never yet was proved, nor ( as Biſhop | 
Sanderſon faith ) will ever be proved while the World ſtandeth, ei- OO W 
ther from Scripture, Reaſon, or | Hiſtory:: But this other _—_— ——_ - gr 
which faith as St. Par doth, that there is no power but from God ;, and Prince. S. 15, 
that Government, like John's Baptiſm, is from Heaven, and not fron 
Men ; and that there was always a Superiority and Inferiority amon 
Men, even in the State of Nature, and that Mankind was never le 
to chuſe what Government it pleas'd, becauſe all were under Go- 
vernment as ſoon as they were born, and that therefore Monarchi- 
cal Government was the firſt Government in the World, and was 
Patrie poteſtatis propage, derived from Paternal Power, and was the Sanderſon | 
only Civil Government in the World for many hundreds of f!: decor 
years , has the Teſtimony of other good-' Authors belides that 1s. © © * 
of Moſes. ' Juſtin begins his Epitome of Tro- 
g#5 thus*, At the firſt Beginning the Govern- * Principio Rerum, Gentium, Natio- 
nent of all Nations was under Kings. The et. a dos 
Roman Cicero alſo to the ſame purpoſe -+, AJ + Omnes antiquz Gentes Regibus quon- 
ancient Nations in the times of old were under 4% yarucrunt. LL. lib. 3. 
the Government of Kings. _ Wn ſaith $ 
exprelly *, That thoſe Cities which in his time * 68 4.7 mp3 Canndiyn ai mae 
were = had ame been ſubje# unto Sove- » o'r Gun, Poli ie 1.ap 1-5. 
raign Princes, even as the reſt of the Nations : 
Which accords exa&tly with that Sacred Hiſtory writ by Moſes,where 
we read how 12 Princes deſcended from ImachLand as many Dukes = gy _ 
from Eſau 3 and how Kings reigned in Edox before any Kings were 14, 1 by 
in [reel 3 and how there were no leſs than 33 Kings 1n the ſmal} Gen+ 35. 15, 
Region of Canaan, when Moſes and Joſhna made a Conqueſt of it. &2,” —_ 
Nay, moreover, we read of Kings and Princes in the days of Abra Joſh. 12. 
ham, and in the Book of Judges, how Adonibezek had afted a moſt pars 
barbarous Cruelty upon no leſs than 70 Kings 3 all which, I think, ” 
makes it highly probable, that great Families, at laſt,came to be little 
Kingdoms, and that the firſt Governments ſprang from Paternal 
Power, and were Monarchical. 

Some produce another Argument to prove, That the Government &. 10. 
of Nations from the Beginning was Monarchical,and that they were 


peopled 
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peopled by fuch as were deſcended from, 'or' came along with ſome 
one Head'of 'a, Family; from the Names of many Nations, which to 
this day have' preſerved the Names of their firſt Kings-and Founders 
in that of their own, and ſhew- plainly,:that they wete <ither -the 
Sons or; the :Grandſons of Noah which. are mentioned 1n' the tenth 
Chupter:of :Geneſss., The Medes ( fanth Bochartws _) have their Name 
from Madai, the Thracians from Thiras the Joniunsr trom Javan ; 
the S7doniznr from Sidon 5 the Philiſtims from Philiſtio 5 the Ar- 


"2 caans, Aradrans, Elimeains, Afſyrians, and | Lydians, from Arki, Arrad, 
.... Elam, Afſur, and Lud 5-and'fo of others, and among thoſe others rru- 


ly, ever fince I have been well affurd by our ancient Britains, whom 
we now call Welchmez, that they call themſelves Cumrero and Kumeri, 
and a Britiſh Woman Kamaraes, and their Nation Cxmro, and their 
Language Cumrax or Kameraec,” all which differeth not much in 
found from Gomari, or Gemeri, I have been of mind, that they are 
deſcended, ( as ſome ſay they are ) from Gomar the. eldeſt Son of 
Japhet. But let this Argument ſtand and fall as it 'will, I lay no 
great ſtreſs upon it 5 but I think I have ſaid enough before to prove, 


+ that according to Scripture account, there never was any other State 


of Nature, than what is conſiſtent with ſuch an equality, as is conſe- 
quent upon Generation ; and that the World was peopled both be- 
fore and after the Flood, by the way of ſuch a ſucceflive Genera- 
tion 3 and- that for an 101-years after the Flood, all lived as one 
great Family 3 and that at the end of that term of years, viz. abour 
the Birth of Phaleg, the Earth was divided, and Families began to 
ſeparate one from another 3 and that when they did ſo ſeparate,they 
were under the Condu& and Government of the Heads of ſeveral 
Families 3 and that thoſe Heads, or thoſe who ſucceeded them in 
the Government, became of. Fathers, at laſt to be called Kings 3 and 
that great Families at length became little Kingdoms. . 
And if any one defire to know, how thoſe other Bodies Politick, 
of greater Kingdoms and Empires, came at firſt to be formed, ac- 


cording to what I can apprehend of it, the Pravity of Man's Nature: |: 


was one main cauſe thereof: ' For tho' all Men were conſanguineous 
and akin one to another, yet ris eafie to, conceive, as Mankind did 
ſpread farther and farther upon the Face of the Earth, how that the 
natural Aﬀection which proceeds from Kindred and Confanguinity, 
would, at length, become weak and unactives and 'tis well enough 
known, that Men are of ſuch aFrame by Nature, that as they can- 
not be without the help one of another, ſo are they as prone to do 


one another miſchief. There is an innate defire in all Men of Rule, 


and Government,'and over and above that, an unlucky inſatiable 
thirſt after things ſuperfluous 3 and that was it which made ſome at 
firſt to attempt the invading of the Rights of others, and others al- 
ſo to unite and incorporate themſclves for ſecurity againſt invading 3 
and from theſe two Cauſes, as I think, all greater Bodies Politick did 
ſpring, viz. A defire of Domination in fone, and a fear of Slavery 
in others. In all likehbood Adoxibezeck made himſelf Lord of 
all the Subjects of thoſe 70 Kings upon whom he exerciſed his Cru- 
elty : But the firſt Inſtance we have 1m this kind, is in that of Nim- 
rod, of whom it is ſaid, Ger. 10. 9. that he was Biu@ xurryds, 4 
mighty hunter before the Lord. In thoſe Countries about Arabia and 
; Babylez. 
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Chap. II. The Origin of Leave. 0 

* Babylon, ( faith Bochartws ) while Men were but few, and lived in Phaleg. lib. 4. 
* Tents and Tabernacles, they were, in all robability, much infeſted © '* 
” with wild Beaſts 3 ſome, ſuch as ate up that Corn and Graf which 
3 their Cattel ſhould eat, and ſome which devoured the very Cattel 
” themſelves. Nimrod, he went about to fredreſs this great Evil, and 

was the firſt, it ſeems, who found out a way to hunt down and de- 

{troy theſe wild Beaſts 3 fo that he did a moſt acceptable thing for 

the Country, and upon that account was aſliſted by all the prime of 

the Youth, who had ſtrength and courage to follow himin ſuch an 
Enterprize. Where, by the way, it is to be noted, that Hunting wasat 

firſt taken up, not for pleaſure and delight only, but for the utter 
deſtroying of thoſe wild Beaſts which devoured that which the ta- 
mer and more profitable Cattel ſhould eat : fo that wild Beaſts were 
not preſerved and nourifhed for the fake and love of Hunting, but 
Hunting was loved and usg'd for the deſtroying of wild Beaſts. But 
to proceed, Nzzrrod was not long contented with the hunting of wild 
Beaſts, but at laſt bent bis Force againſt Men, and by the help of his 
youthful hunting Train, invaded the Rights of other Princes, and ſo 
became the firſt Monarch of this kind, that is, ſuch an one as joined 
” Kingdom to Kingdom 3 Ad the beginning of his Kingdom (ſaith the 
”* holy Text) was Babylon and Erech,and Acad, and Chalnech in the land Sen ' yy 
'* of Shinar. And out of that land he went forth imto Aſhur (or Aſp OE 
4 yria )) and builded Nineveh, and the City Rehoboth and Calah, and 
> Refen between Nineveh ad Calah : That is, he being a Deſcendant 
' of Ham, invaded the Territories of Aſþur the Son of Shem, and 
> other Princes, and made Dne Empire, by uſurping the Rights of a 

reat many. And this pradtice of invading one another, as it began, 

A it continued in thoſe Oriental Countries, as 

Selden * out of his Rabbinical Doctors tells us. 
And Athenews confirms it, where he faith, 
+ That the Medes took Kingdoms from the Sy» | *n «vx mc is F wpdou whe 
rians, ard the Perſians from the Medes, for no **” Eu ag: Deipnoſop. lib. 12, 
other Reaſon, but becauſe they were greedy of Do- Ln 

minion. And Juſtin * out of Trogus Pom- |, ens my 4 = 
peins Gich of Ninar, That he __ the =_ domitis proximis cum acceſſions eefun 
neſs of his firſt Oſurpations, by making 0 in alios tranſirer ; & proxima quz- 
and \ male rr ng and ſo the a of Th ee namcarum ſequentls cet 
thoſe who were next him, made him the abler to 

conquer thoſe who were farther off. And one Viftory did thus become 

a ſtep to another 3 and there 1s no doubt to be made, but that the 

ſame way of invading the Rights of one another, prevail'd in other 

parts, as well as in the Eaſt : For tho' at firſt, and as long perhaps 

as Noah lived, which was 350 years after the Flood, the primitive in- 
. nocency and contentednels might in moſt places continue 3 and for 

__ _ it might be a Cuſtone I 

(as Juſtin + ſaith it was) te preſerve what they _ t Fines imperii rueri magis, quam pro» 
had - wah of their own, _ /ok to augment regn. fnicbantur, ib. ſuam cuique patriam 
7, by invading the Ri2hts of others. So that the 

Boundarics of Kingdoms extended no * farther thag the Native 

Country of every King : Yet this held not long, the Bond of Af. 
7 finity at laſt became ihgnfcantz the love of Juſtice and Equity de- 

4 F 2 gy, 
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The Origin of Laws. BOOK I. 
cayed, and the defire of Power and Domination encreaſed, and one 7 


King invaded the Rights of others, to become more great and more 7 
nous himſelf z even juſt as the moſt Unchriſtian King at this '* 
y, who declares it is not for his Glory to be content with his 

own. 


Upon a Review of the whole Matter, I think we may ſafely con. 
clude, That the World both before and after the Flood wa; 
peopled by a ſucceffive Generation 3 That the firſt Societies were |* 
thoſe of Families 3 That the firſt Government was Patrimonial ; That © 
the Patrimonial Government before other greater Bodies Politick © 
were formed , was Soveraign 3 That it conrinued in the Heads of 
Families ſo long as they liv'd 3 That when © 
they dyed, 'tho all their Sons would become |: 
Heads of particular Famnlies : yet in all proba. "4 
bility the Government of rhat great and ag- 
ate Body which was made up of thoſe '* 

in him who was the eldeſt ; That great © 


7 


i famil:a3 


particular Families,would 


Families at laſt became little Kingdoms 3 That greater Kingdoms 
and Etnpires were made up of thoſe leſſer ones 3 and that they | 
came to beſo, by reaſon of A deſite of domination in ſome, and 6 |” 
fear of Slavery in others. S; 
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Chap. HI. The Origin of Laws. | 45 
i CHAP. 1. 
Of the ſeveral Kinds of Civil Government. 
| G m_ 
[ The Contents. 


#4 Ariſtocracy and Democracy not heard of in the Firſt Ages, $. 1. The 
* firſt Government in Sparta, $.2. I» Argos and Mycenz, . 3. 
” Us Sicyon, Q&. 4. 1» Athens, $. 5. JI» Crete, $. 6. Ir Italy, 
 &.7. Ar Carthage in Africa, $. 8. Of the Laws of the Grecian 


£: Commonwealths, \. 9. : 


i= Hat the firſt Kind of Civil Government was Monarchical, has 4g, x, 
been proved in the former Chapter, and indeed it is fo plain a 

> Truth, That of all other forts of Government, 'we can fhew' their 

> Beginning, and rell when, and where, and how they came to be 

” founded and formed ; ſome by expelling of Kings, and fome npon 

> * the account of Derelifttion, viz. when a People were lett to ſhift: 

* for themſelves, and to chuſe what Government they pleaſed, becauſe: 

thoſe who had beeft therr Governors and Protectors before, were 

not able any longer to protect themſelves. Bur of Monarchical Go» 

- vernment, no Origin can be found but that 'of the World it ſelf x 
> nor can we read of any Government beſides it, in the Records of 
> the moſt ancient Times: ſo that as our learned and judicious Biſhop BY: z; 
Sanderſon ſaith*, Ariſtocracy and Democracy were Names dt ſo much Moe oro 
* as heard of in any Parts of the World in' the firſt Ages of it, but i ſtatus regimi- 
troduced firſt in Greece, a Nation addifed much'to Levity and Change, o_ 


Sy iſcis ſzculis 
* by the Pride and Fury of ſome Innovators. _ acke me. 
"2 : 6 Ig mina, & in 

-— Gracia primum, my levi & cupida novicatis , xaws/ou%ymy quorundam libidine vel furore introduRta. 

* De oblig. Conſe. Prel. 7. Sei. 16. [2D 


> Ar Sparta, the Government at firſt was Zya worepxmir, (as Plutarch &, 2. 
> faithof it) ſufficiently Monarchical, and had 13 Kings ſucceſſively, 

all Lineally deſcended from Exretas their firſt King. Afterwards it 

came to Ariftodemus of the Race of Hercules, who outed Trſamenes 

the 13) and laſt King of the firſt Family, and left it jointly to his 

two Sons, Eriſthines and Procles 3 fo that then (as the learned: Biſhop 

Oſter obſerves) Lacedemon had two Kings, (for failing) and both of 

them Hereditary: - And that fort of Govertfment continued for 900 Power of the 
years, or thereabouts, and of the firſt Line ſucceeded no leſs than OP ol 
30, and of the ſecond no leſs than 26 Kings. *Tis true indeed, that 
Lycurgus made ſome alteration in this Government, during the Reign 
of theſe Heraclidean Kings, viz. in the time of the Minority of Cha- 
rilaws the fixth King of the (:cond Houfe, whoſe Uncle and Pro- ,,. Lycur. 
teftor he was ; for then did he inſtitute a Senate, both to carb the 

5A People who were grown hcad-ſtrong, and to reſtrain their Kings. al- 
{9, 
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Arift. Pol. lib. the People, whom t call'd the Ephori; and theſe at length grew to 4 
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ſo, ſhould they prove exorbitant. And it was not long before the 
Senate it ſelf did need a Curb, and then was ſet up by Theopompys | 
the eighth King of the ſame Houſe, a new Magiſtracy choſen out of | 


ſuch an height of Pride and Tyranny, as not only to controll the ' 
Senate, but to cenſure, fine and impriſon, depoſe and kill their © 
Kings : So that theſe Kings of Sparta of the Race of Hercules, 'which © 
were always two, one of each Houſe, and jointly and in common {| 
governed 1n Sparta for about goo years, did ſome of them govern | 
abſolutely as Soveraign Princes, ſome at the direction of the Senate, || 
and ſome at laſt under the Check and Controll of the Ephori. Ina ® 
word, 'tis plain enough, That the State of Lacedemon was at firſt a ©: 
Monarchy under Kings, and fo continued for many years ; then an- 
Atiſtocracy, at the diſcretion of a Senate ſet up by Lycurgys about 3 
A. M. 3076. and at laſt a Democracy under the Ephori, who were © 
inſtituted 100 years after that. 62) 
The States of Argos and Mycene were at firſt governed by Kings, ©” 
of whom Inachus was firſt ; who was ( as ſome ſay ) cotemporary | 
with Abraham, and whoſe Line continued for 800 years, having in it © 
21 Kings 3 and then the Heraclide prevailed here alſo, and reigned |” 
until the Conqueſt made by the Macedonians, but, perhaps, not alto- | 
gether ſo abſolutely, as thoſe Kings of the Line of Trachas ; for, in |. 
all probability, the way of Government changed often here, even as 
it did at Sparta, and: other Cities of Greece, according as Faction | 
prevaild. Y 
The Kingdom of Sicyor, ſame ſay, was the ancienteſt Kingdom of | 
the World, except thoſe of Afhria and Higypt, and ſome except | 
not thoſe neither. It began in the Perſon of /Egialexs, about Ar. | 
Myr. 1860, which'was but 204 years after the Flood, and 146. © 
before the death af Noah, and contwmed in a Race of Princes tor | 
the term of 952 years, vis. until Ar. My. 2812, and afterwards (as i! 
ſome ſay) was governed by the Prieſts of Apolo, ſeven of them ſuc- |?! 
ceeding one another in the ſpace of 3o years 3 and then the Hera: | 
clide prevail d there, as in other parts of the Peloponneſws : But it \l 
came not to be a Free State till the days of Arat#s, a Native of $- j! 
cyon, who was a Founder of this, and ſome other ſmall Achear | 
mmonwealths, as may be collefted from the affairs of his Life in |” 
Plutarch, and was not till Am. Mur. 3699. or thereabouts, viz. 855 
years after the Conqueſt of it by the Heractide. p. 
At Athens, Cecrops was the frſ King about Ar. Mr. 2394, and 

it was governed by him, and 17 of his Poſterity, for the ſpace of 7 
400 years, about which time they ſet up their Archontes, the firſt I; 
Archon being Medox, the Son of Codrys their laſt King. Now theſe 
Archons were Soveraigns for. Life, and differ'd not from their for- ®* 
mer Kings in point of; Authority and Power, but in the manner of *: 
Admiſhon only, they having the Government by Sueceffion in right 2: 
of Blood, and theſe coming to their Authority by way of Elettion. | 
And this Kind of Government by Archontes for Life, laſted about |” 
313 years, viz. until Ar. Myr. 3195. in twelve Lord Archons ſuc- 7 
ceſtively one after another, and then they began to ele& Archons fl 
for ten years, at the end of which time they were to give up their !* 
places, and make room for others. And the Government of thele | 
decen- | 
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decennial Archoxs laſted. but 70 years, having but ſeven of them 3 

and then .( being ſtill for a Change ): they choſe their Officers an- 

nually;out of the Nobility, who wete Nine innumber, and this way 

continued / an hundred | years, 21 until the tinte of Solon, about 

A. M. 3365, who was the firſt who put the Supreme Authority into 

the hands of the People, and made way for that Democracy which 

afterwards prevailed in Athens bythe = of Pericles. ; 
That the Government of Crete was-at firſt Monarchical, I ſuppoſe $. 6. 

there are none who will make a Donbt ; but if any do, I wiſh they 

would. conſider that of Ariſtotle ; The Cre- DF 

tians at firſt had a-regal Government,but they ,Beoa«a 53 _ dy W, 678 og 

put an end to it, and then the Cofmi. ( who Jgy ne ewe Polit, lib.2, 

were the ſame with the Spartan Ephori _) had. cap. 8. 

the condu& of the Military Afﬀairs 5 and this 

Change of Government began about the days of Theſes and Minos, 

who were Cotemporaries,viz. about A. M. 2706. (according to the 

Chronology of the late Tranſlators of Plutarch's Lives) and after 

this Change was made, they {ti]] retained thoſe Laws which Mimnos 

their laſt King had given them. And thus was as to the Govern- 

(3s ments and alterations.of Governments in Geece. | 

bo In 1taly, all Hiſtory aſſures us of a Monarghical Government, long &. 7. 

'> before any thing of a Commonwealth wag?thought of z we find 

3 here Kings of the Trojar and Silviar Race, cven before there were 
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F any Kings of Rowe - And as for Rome, we are aflured by Tacitws 
' and Florwe, and all other their Hiſtorians, that in its firſt beginnings 
” Jt was governed by Kings. Afterwards it becatne a Free State under 
Conſuls, then had its DiGators, Decemviri, and Tribunes of the Peo- 
ple, and art laſt reſolved it {elf again into an Imperial Government. 
As to thoſe People of Italy, from whom did ſpring the now great 
and flouriſhing State of FYerice, they were left at liberty, and under 
-a neceſlity to chuſe ſome way of Government, upon the account of 
Selt-preſervation. That is to ſay, when the Veneti of Frinli, who 
had lived in peace and ſafety for many years, under the prote&tion 
of the Empire, were forced, for fear of the Hunns, (when the Em- 
peror could neither protect them nor himſelf any longer ) to for- 
ſake the firm Land of [taly, and betake themſelves to a ſhole of 
little Iflands upon the Adriatick Sea, being 72 in number, where in 
the place now called the Rzalto, they laid the foun4ation of their 
City and Government, about the year of our Lord 421. Which 
Government at firſt was a Democracy, and their Officers many, whom 
they called Tribues, but is now Ariſtocratical, as managed by the 
chiet Men of the City 1n a Senate, in which the Soveraignty refideth, 
having one chief Officer whom they call the Duke 5 whoſe Autho- 
rity at firſt ( viz. about the year 709.-) was more abſolute by far 
than now it is, tor by degrees the Senate has much limited and re- 
{trained it 3 ſo that now, altho' one beholding him in his Robes, and 
obſerving his gravity and outward Port, and that great Reſpe&t 
which 1s given him by the People, would. be tempted to think him 
ſome great and abſolute Prince 3 yet is he for all that,in the exerciſe 
of his Power and Governtnent, but a meer Property, or an empty 
Title. And thus it was as to Government in Aſie an: Errope. 
And 


* Didone fato fun%a, Regium Carthagi 
nis Regimen jmutatum in 
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And if we look into Africa, we may there'find Monarchical Go- 
vernment , and eaſily find oat the very time when Carthage be- 
came a Commonwealth 5 After the ' death of 
Queen Dido, ( faith Bochartus * ) the Regal 


t . 
vero Ariſtocraticurh. De Phevicum Cob. Government of Carthage Was C hanged Tnto 2 
mils, L. 1+ Co 24+ Commonwealth, or into an 'Ariſtocracy rather ; 


+ Jus vitz & Necis ſummum in univer- for it was put into the hands of a few Judges t, 
ſos Cives, Bochar. ib. who had the abſolute power of Life and Death 


Lib» 33- 


over all the Citizens, and were Judices perpe- 
tui, as he (hews out of Livy. But Hannibal afterwards put a re- 
ſtraint upon this their abſolute Power, by making a Law, That they 
ſhould be choſet# yearly. And theſe Judges, Livy and Sexeca, and 
other Roman Writers, called Szffetes, or Suffeti, which he thinks to 
have been derived from Sophetimr, the Title of thoſe Judges who 
had the Adminiſtration of Affairs in the Jewiſh Commonwealth, 
from the time of Jofbra, to the Inauguration of their Kings. And 
thus it may be ſeen plainly by all that will, at what time, and by 
what means, Ariſfocracies and Democracies began in Africk , Aſia, 
and Exrope 3 and that Monarchical Government was at firſt in all 
the places before mentioned, and by conſequence was the firſt and 
primary Government, and 1n all probability the Government which 
God deſigned Men to be ordered by in all parts of the World. 

As to the Conſtitution of the Governments in the before named 
States and their Laws, I have but little to ſay 3 he that pleaſes may 
find the Government jn Crete, Athens, Sparta, and Carthage, cenſured 
by Ariſtotle 1n the 7,8, 9, and 10" Chapters of his ſecond Book of 
Politicks, and ſome ſhort account of their Laws; and a larger ac- 
count both of the Government and Laws, of the States of Athens 
and Lacedemon,in the Lives of Solon and Lycurgas, written by the 
grave Moraliſt Plxtarch : And to ſpeak what I think freely concern- 
ing them, there are ſome of them fooliſh and ridiculous, and others 
wicked and impious Laws.notwithſtanding their being recommended 


by an Oracle. 
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CHAP. IV. 
Of the Civil Government of England. 


The Contents. 


I: England the Supremacy in the King, F. 1. As is plain from 
Bratton, $. 2. And from the Nature of Engliſh Temnres, 5. 3. 
And the Statute-Law of the Realm, 5. 4. And the Oath of Supre- 
macy, F. 5. Of the Three States, $.6. The Engliſh Monarchy not 
abſolute, but x7 viper, $.7. AY Monarchs have not the ſame Rega- 
lia, $. 8. Whether a Monarch x3 veuer, ſuch as the Engliſh Mo- 
narch is, may be called to Account , and puniſhed for Miſdemeanors 
in Government ? $. 9. Whether he may be oppoſed and hindered, 
in - 'tis manifeſt he is going about to deſtroy the whole Frame of 
the Conſtitution ? F. 10. And if he may, Whether by wertne of a co- 


* ordinate Power in the People,or any original Contra&,or upon the Prin- 
3 ciple of Self-preſervation ? &. 11. 


N the Conſtitution of our Civil Government in England, we F. 1. 
ought chiefly to confider where the — Su- 
premacy is placed ; For, as the great Ther faith, The placing of Power of the 
the Supremacy of Civil Power ( which the Latins call Majeſty , the *>Þ-26: 
Grecians xvevy worirguue, xveiey dpyir, & ire iEuoiey) 772 ſome certain 
Head, is ſo eſſential to all States of Government , that from it the 
formal difference ariſeth of all the particular kinds thereof ; for if it 
be in one , then the Government is Monarchical;, if in a Senate of 
the Nobles , then "tis Ariſtocratical ; and if the Civil Conſtitution of 
4 State dires ws to appeal to the People , tis a real and true De- 
mocracy. Now be it as it will be, ( faith the learned Biſhop Sarder- _—_ Pret. 
ſon with other States and Commonwealths, in regard of their Con. © * 
ſtitution , to ws of this Nation' "tis ſo evident where the Sovereignty 
reſtdeth , that we need not have recourſe to Stateſmen and Lawyers 
for information in that Point 3 of even the common way of ſpeaking 
among #4, and all the ſolemn Sanitions of our Laws, and the pro- 
ceedings in all Conrts , and the known Laws of the Land, do all de. 
clare it jo fully and plainly to be in the King , that any Man of an 
ordinary Capacity , may underſtand it as well as the deepeſ meth fa 
or the greateſt Lawyer in the World, 


But 1 any one defire the Teſtimony of a Lawyer, that of BraFor 


Fo a Jaſticiary about the 25" year* of Henry III. is plain enough. AU Cir.A.D.1245. 
oy (faith he *) are under the King, and he under God only : he hath no * Omois quis 
3» Equal in his Realm, becauſe then ke could not command all, for amongſt > 

Equals there can be no Empire 3 and mnch leſs are any his Superiors, or allo nid can- 


4 can challenge greater Power, becauſe then he would be under his $ nbjeFs, um ſub Deo 3 
1 parem autem 


k non haber in Regno ſuo, quia fic amirteret przceprtum, cum par in pzrem non habeat imverivm ; Trem nec 
Y multo forcius ſuperiorem nec potentiorem habere deber, quia fic elſet inferior fibi SubjeRis. De Legibue G 
& Conſuet. Ang, Lib. 1, Cap, 8. SeF. 5. . 
4 U Some 
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Some prove, that in the Civil Conſtitution of this State, the Su- 
premacy is in the King, becauſe he is the Fountain of afl Honour 
and Juſtice, and that Lord Paramotnt, from whence all Domiuion 
and Property-is derived-4and good Arguments they. axe for if the 
Supremacy was inthe Nobles, then tight they confer Honour up- 
on themſelves; or if in the Commons, then would Juſtice proceed 
from them : But Juſtice and Honour proceed neither from the one 
nor the other, and therefore is the Supremacy lodged ſomewhere 
elſe. I ſhall not enlarge upon theſe Arguments 3 but as to the 
King's being ſuch a Lord Paramonnt, that all Dominion and Pro- 

is derived from him, it 4s ſo plain as nothing can be more z 

for he only hath dfrectum Domintam, the original and abſolute 

Right in all the"Lands in -Exgland ; for tho' the SubjeQts have the 

uttle Domtntum, viz. a Right to uſe, enjoy and make all Profits, 

yea and moreover, a perpetual Eftate in their Lands ; yet,that Eſtate, 

tho' it is perpetual, is'not abſolate, but conditional, and depends 

upon the acknowledgment of Superiority, and is forteitable upon 

the non-performance of Duty, and then returns unto the King 4 

which is very plain from our common Law, and the daily pradtice of 

it upon emergent occafions, which, according to the nature of the 

Treſpaſs, varies'the Forfeiture, and appoints one manner of puniſh- 

ment for Treaſon, and another for Felony: ſo that all Subjetts, of 

what degree or condition ſoever, hold their Lands m the nature of 

Fee, which implies an acknowledgment of Superiority, and that, not 

only of the Meſne Low, but ro the Lord Paramount, viz. the 

King; far it matters not whether the Lands came to the preſent 

Poffeſſor by Inheritance, or by Purchaſez or whether they have 

paſſed thro' an hundred hands before they came at him, or only twa 

or three z or whether many or few have been intermedial Lords of 

them 3 for ſuch was the condition of the Alienatian at firſt, that 

they cannot be conveyed without thoſe Burthens which were 

laid upon him who had Novel Fee, as I think the words of the Law 

are, that is, he to whom the Lands were firſt granted 3 and this is 
according to our Common Law, and is a ſtrong Argument , that 

with us here in Ezgland the Supremacy is in the King. For if the 

King only hath that high degree of Property which the Lawyers call 

Alodiumr, and holds of none but God, and without any Load or 

Burther 3 and that all others hold of him, as in Fee, either mediate- 

ly or zmmediately; then can the Supremacy be no where elſe, but 

in him 3 for where ſhould it be, bur with the Supreme Lord ? And 

that all Land is thus holden of him, and may Eſcbear, and be for- 

feited to him, the Lord Yerular,who underſtood our Common Law, 

as well as any Man, affures us in theſe words: Concerning the Tenures 

Vid. Treatiſe of Lands, it is to be underſtood, That all Lands are holden of the Crown 
- — either wediately or immediately, aud that the Eſtheat appertaineth to 
Law, for pre- the zuzmediate Lord, and not to the mediate. And the Reaſon (ſaith he) 
ſer _ of why all Land is holden of the Crown immediately, or by Meſue Lords, ts 
Goods, ang this : The Conqueror got, by Right of Conqueſt, all the Land of the 
good Names. Realm into bis own hands in Demeſne, taking from every Man all 
— <—ehgiing * Eſtate, Tenure, Property and Liberty of the ſame, (except Religious and 
F Church-Lands, and the Land in Kent ) and ſtill ys he gave any of it 
out of his own hand, he reſerved ſome rctrivution of Rents, or Services, 
or 
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or both, to hin and to his Heirs 5 which Reſervation js that which is tal- 
l:d the Tenure of Land. And thus *tis evident, that the Supremacy 
is in the King, by the Nature of the Tenures of his Subjes, and the 
Common Law of the Realm. | 

And 1a the Statute Law this Point is ſo clear, that perhaps there 
never was any Statute made, wherein the King is not acknowledged 
as "Soveraight Lon ever fince the making of Statutes ; and it is 
well known, that neither the Lords, nor the Commons, either feve- 
rally or jointly, can make any Law or Statute without his Royal AC 
ſent, which gives it the Life and Force of aLaw 4 no, nor execute it 
neither after it is made, asthey are Parliament-Men, but only as they 
may be the King's Juſtices, Officers, or Miniſters, in the King's Name, 
and by his Authority 3 fo that with us here, the King 1s the Fountain 
of "Law, and the Fountain of Juſtice and Judgment, and by Conſe- 
quence the Supremacy 1s with him. 
" This is clear alſo trom the plain words of the Oath of Suprema- 
cy, for there we do declare, That the King is the oxely Supreme Go- 
vernor 5 which words cannot poſſibly have any other meaning, than 
that the Soveraignty and Supremacy is ſolely in him. I know it 


hath been ſaid of old, and is * now at this day, that the Oath of * Vid. Preſent 
d Caſe flated. 


Supremacy was made, and is taken in oppoſition to the Pope, an 
to exclude and declare againſt the Supremacy uſurped by: him here 
in Ergland for inany Ages. All which is true, but yet it is not the 
whole Truth 3 for in that Oath we are to confider two parts, one 
Negative, by which we profeſs that no Foreign State or Potentate 
hath this Power 3 and the other Poſitive, by which the Subje& of 
this Power is ſpecified, and by which we declare it to be in the 
King 3 for it was not thought ſufficient to ſay who was not Supreme, 
but to declare alſlv who was 3 and it would be a ſtrange way of 


9. 5+ 


Swearing, (faith one) ſolemnly to declare that the King is the onely Dualy piggs 
Supreme Governor, if the meaning of the words is only this, that 5*#-3- 


the Pope is not. 

But in the preſent Conſtitution of the Civil Government in Eng- 
land, ve muſt be granted, that beſides the King as Supreme, there are 
alſo three States, viz. The Lords Spiritual, the Lords Temporal, and 
the Commons 3 and when theſe three States are called together by the 
King, and aſſembled in Parliament, they make up that Body, which 
may fitly be called ( faith Mr. Camden ) Pananglium, even as Livy 


9. 6, 


in the like Caſe uſeth the word P ANATOLIU M. But yet Uſer , ubi 
when theſe three States are thus aſſembled in Parliament, tho' the Pp 


Knights, Citizens and Burgeſles ( repreſenting the whole Body of the 
Commons ) bear the ſhew of a little Democracy among us and 
the Lords and Nobles ( as the Optimates of the Kingdom ) of an 
Ariſtocracy, yet our Government is a free Monarchy notwithſtand- 
ing 3 becauſe the Supreme Authority reſteth neither in the one nor 
the other, ( cither ſeverally or jointly ) but ſolely in the perſon of 
the King, at whoſe pleaſure they are aſſembled, and without whoſe 
Royal Aſſent nothing they conclude on, can be a Law forceable 

enough to bind the Subjeds. 
. And yet for all this, our Civil Government in Erg/azd , is not 
aubarinde, Or rw larnks woragyie , an abſolute or arbitrary Monarchy, 
Where the Will of the Prince is a Law; but Barna x7 viper, 4 
G 2 Kingly 
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Kingly Government according to Laws, as Ariſtotle well expreſletl 
vx phjey jt 2 ho? I think him out in-his Politicks in that place, for ſaying, 
anger a. That 4 King ruling according to Laws, makes not any kind of o- 
Meas. Po- vernment 3 for this Government of ours is fuch an one, and I bclieve 
lit. 1 3-G-12- jt to be the beſt way of Government of any now in being, or which 
ever was, or ever.will be in the world: For is it poſſible for a King 
to govern his Subjeds better, than by thoſe ways which they them- 
ſelves have deſired and choſen, and which he himſelf has afſented 
to, and confirmed and made Laws ? And a Monarch ceaſeth not to 
have Supreme Power by governing by Laws of his own making 3 

neither is his Majeſty diminiſhed,or the Vigor of his Power leſſened, 
or the Conſtitution of the Government weakned, by his making free 
: and juſt Conceſſions to his People, When Theopompus, a Spartan 
Atift. Polic. 1. King, had granted to the People their E hori to be a check ro the 
S CI Senate, his Wife upbraided him, and asked him, IF he was not aſhamed 
to leave his Kingdom to his Son, with leſs Power than his Father had left 
Arift. ib. #t to him And his Anſiver was, No, mnygdivow 33 noruxemealicer, for 
T fhall leave it more durable and laſting. And certainly , that juſt 
Temperament which is in our Ezgl;fb Conſtitution, as it conduces 

much to the ſtability of it, fo it has not taken more away from the 
Prerogative, than what a Prince, who aims at nothing more by his 
Govyernment, than the Safety and Welfare of his People, would be 

willing to part withal. Now that the Exgliſh Monarch is Supreme in 

all 7% rae, and yet ſo limited as to govern according to the 
ſtanding Rule of Law, I ſhall demonſtrate 

wi el eos Lex ren 28 Cinh 
ET EEE ol ought not to be un Van, but under God 
LS ariba't 0h, 2h Do 4v] the Law, becauſe the Lew makes him King 
Poteſtatem 3 non eft enim Rex ubi domi» ,4 25, King then attribute that to the Law, which 
natur voluntas & non Lex. Bratton abi . . Þ | 
ſupra, the Law has given to him, viz. Power and Domi- 
mation, for be can be no King here with us in 

England, who rules and governs according to his own Will, and not ac- 

cording to the Law. From which words it is plain, Firſt, That by 

the Law of Ezgland the King is Supreme, and not under any hu- 

mane Power. Secondly, That he is under God, and that Law which 

gives him this Supremacy. Thirdly, that the fame Supreme Power 

1s in the Law, which the Law has given to him. And Fourthly, Thag 

the Exghiſh Monarch, tho* Supreme, is no ſuch abſolute Prince as to 

govern according to his own WY, but according toLaw. 2. E. D. 

. 8. The King of Ezglend then is a Supreme Prince, altho' no abſo- 
late one, ſeeing he is to govern by that Law which made him Su- 
preme, and into which all Supremacy with us1s at laſt reſolved; and 
this cannot be any diminution of his greatneſs and dignity 3 tor, ac- 

* Revera ma- cording to that metnorable Saying of a great Emperor *, It is. in 
It —_ truth a greater thing than the Empire, to ſubmit the Princedom itſelf un- 
Legibus prin- to Laws, What Reaſon can be given why a Prince, without any 
cipatuum. F4- Llemiſh of his Honour and Dignity, may not ( if he fo pleaſes ) re- 
C. de Leg, ſtrain himſelf by poſitive Conſtitutions of his own making ? or ob- 
| lige himſelf by an Oath at his Coronation ? or limit himſelf by par- 
ticular Promiſes, Grants and Conceſſions unto his People ? And 

from ſuch Grants and Conceſſions, and nothing elſe it is , that all 

Princes have not the ſame Jura Regalia, and that the Prerogative of 

| lome 
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ſome 1s ATIVE than that of others; but theſe, as well as thay, Gay 


have Supreme Power within their Dominions notwithſtandingz and 
with us there is no doubt but they have, for altho' our Kings 'have 
made many gracious. Conceſſions td their SubjeQs, as for Inſtance, 
Not to raiſe Money upon them without their Conſent 3 Not to 
make any new Laws, or repeal any old ones, without the Concur- 
rence of the Lords and Commons in Parliament, and ſome ſuch others 
of like natnre, for the ſecuring of the Lives, Liberties and Proper- 


ties of the People 4 yet- have they ſtill their Regalta and Dupre- 


macy. The Militia is in their hands 3 they have the Right of coin- 
ing _ 3 and making great Officers 5 and beſtowing of Honours, 
as Dukedoms, Earldoms, Baronies, Knighthood, &. and collati 
to Archbiſhopricks and Biſhopricks 3 and pardoning Offences again 
the Crown 3 and making War and Peace; and ſending Ambaſla- 
dors to negotiate with Foreign States 3 and calling of Parliaments 
when they judge it convenient ; and diſſolving 'them at pleaſure, 
and the like. All theſe, I fay, and more are in them ; ſo that *'tis 

11 enough, that the Majeſty, Soveraignty, and Supreme Power of 
this Nation, is ſolely in the King, and not in any Senate or Council 
of Nobles, nor in the diflulive Body of the People, nor in their Re- 
preſentmtives in Parliament, nor in any other Subje&t whatſoever ; {0 
that a Svpremacy, and a ruling according to Law, are no ways 1ncon- 
ſiſtent one with the other. 

But ſome may think perhaps, that becauſe the Exglih Monarch is 
to rule according to Law, he may, if he do not, be called to account, 
and puniſhed for Mifdemeanor in Government, But this miſtake 
ariſeth for want of a diſtin& Notion of things, and confounding one 
thing with another 3 for who can call him to account who is Su- 


preme ? Other Princes haye no more to do with him than he has to | 


do with them, and all within his own Dominions are his Subjecs,and 
he is under none but God and the Law, and God indeed will be ſure 
one day to call him to account for all his Tranſgreſſions : but the 
Law, without ſome humane force, hath only a direQtive and no co- 
ercive power 3 but whence ſhall that humane force come , which 
ſhall vindicate the Supremacy of the Law, and puniſh the tranſgreſ(- 
fion of it ? From the Commons ? then is the Supremacy in them, 
and our Government Democratical. From the Nobles? then is the 
Supremacy there, and we are under an Ariſtocracy: Fut every one 
knows, that our Government is neither the one nor the other, but a 
Monarchy ; and therefore it is a plain Demonſtration, that an Exgliſþ 
King cannot be called to account, and puniſhed, for Miſdemeanor in 
Government, for want of a ſuperior Juriſdition. From whence it 
is, that the Law of Erg/and doth in great wiſdom conclude , That 
the King can do no wrong ; not becauſe he cannot fin, for he is but 
ike other Men as to that, but becauſe he can do nothing to be cal- 
led to account for and puniſhed, tho' his Miniſters may. Bra#or 
1s plain as to this Point alſo, If the King (faith 


Y. 9. 


he*) will not do Right, we have no legal Reme- * Locus erit ſupplicationi, quod fatum 


ts 5 ng ; : ſuum corrigat & emendar, i 
dy but only to petition him 5, and if he will not any em tr og quod quicem fi 


hearken to -our Juſt and reaſonable deſires, ſatis Dominum expetet ukorem; Ubi ſupra. 


lufficit, his judgment will be more than enough 5 
for be muſt give an account to him who judgeth righteonſly , and fall 
C tho 
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* $i ipſimer-ſucrigt cum Rege fine frz- 
no, tunc clamabunt. ſubditi & diceng, Do- 
mine Jeſu Chriſte ! in chamo & frano max- 
illas corum conftringe : ad quos Dominus, 
vocabo ſuper cos gentem,' 1 m & lon- 
ginquam & ignotam, cujus linguam ignora- 


bunt. quz deſituet” eos, & eveller radices - 


corum de terra, & a talibus judicabuncur, 
quia ſubdiros noluerunt juſte judicare. 
As 2+ Co 16. S, 3». E 


( the it be never” ſo dreadful 6 thing) into'the' hands of the living 


God. - And more plainly in another place, 
where he tells us *, That" if we have Kings of 
unbridled Paſſuons who-'will not rule according 
to Law, then there + no farther Remedy left 
ws , but crying to the Lord to reſtrain them with 
Bitt and Bridle : and the Lord will return this 
Anſwer, Lo, I will bring a Nation upon them 
from far, a mighty Nation, whoſe Larguage 


they know not, which ſhall pull them np by 
| the roots, and they ſhall be judged by ſuch, 
becauſe they would not rule and judge their own people 1n righ- 
teouſneſs. Thus far BraFor, in whoſe words may be ſeen our late 
Cafe in England after a lively manner repreſented : Our King was 
wholly guided by a ſtrong Paſſion tor Popery, or rather blinded, 
and led bv the furious Paſſions of ſuch who are implacable Enemies 
of the beſt reformed and moſt true Re)rgion 3 which made Him, 
contrary to His Promiſes, to break all Laws himſelt, and to 
others upon breaking them alſo : And when the true Profeſſors of 
that moſt Holy Religion, (ithoſe I mean of the Church of England ) 
did petition, in their Right: Reverend Fathers in God the Biſhops, 
That He would not force them to at contrary to the known Laws of 
the Land, and their own Conſciences. And when, for ſo doing, they 
were thrown into Priſon, and tryed for their Lives 5 and when it 
was come to that, which Bra&or faith in fuch a Caſe is only left to 
be done, viz. Domtine Jeſu clamare ' to cry' out and ſay, Lord 
Jeſa 1 What will become of us ? Then did the Lord bring in a Na- 
tion. whoſe Language we knew not, to fave us from the jaws of de- 
ſtruion. But this by the byez and | think, from BraFor, we may 
ſafely conclude, Thar an Erg/zſþ King, according to the Engliſh Laws, 
1s Supreme in his Dominions 3 yet not fo Supreme neither, but that 
the Law is above him, and that he ought to rule and govern accord- 
ing as it directs z which if he do not, it is plain alſo from the ſame 
Bra@Gon, that he cannot be called to Account, and puniſhed for his 
Miſdemeanor in Government. 3 becauſe the Law, which only is 
above him, without ſome humane Force, hath only a direQive, but 
no coercive faculty or power over him 3 and no humane Force can 
be tound upon Earth, which hath Right to make any coercive power 
(it we could ſuppoſe the Law to have it ) to take effed, ſeeing 
his Supremacy is over all Mien within his Dominionsz and therefore 
3s he not accountable to any upon Earth, becauſe on Earth there is 
no Juiſdicion which is above him. 
The words of the Statute are very full to this purpoſe, where the 
Three Eſtates petitioned the King, that it might be, not enatted, but 
$2 Car. 2. cap. GEClared as a thing that was always In it ſelf true: ** That by the 
30. * undoubted1 and fundamental Laws of this Kingdom, neither the 
| * Peers of this Realm, nor the Commons, nor both together in Par- 
* l;iament, nor the People collettively, or repreſentatively, nor any 
* other Perſons whatſoever had, have, hath, or ought to have any 
* coercive Power over the Perſons ot the Kings of this Realm. And 
here I might have pur a Period to this Scion, but that I know 
Bradon's Authority to be otten ufcd, ro prove that which is quite 


contrary 
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and makes that great Lawyer pl 


contrary tothat for which I have quoted him,which is a foul abuſe, 


y to contradi& himſelf, as may 


be clearly ſeen, by confronting his words as they ſtand in the follow- 


in Scheme. 


Brafton, L. 2. C. 16. $. 3. 


\. Rex antem habet ſuperiovem 
Dewm , item Legem per quam 
faitus es Rex, item Curiam, viz. 
Comites, Rarones. 


£ 


BraQon, L. 1, C.8. S. g. 


Ommnis quidem ſub Rege, &- ipſe 
ſub nullo niſi tantum ſub Ded : Nems 
quidem de facis ſuis preſumat diſ- 
putare, multo fortins, contra fann 


ſunm venire. lb. 


Guia Comites dicuntur, quaſi So- —Parem autem non habet in Regno 
cii Regis, & qui habet Sociune, ha- ſuo,” nec multo fortizs ſuperiorem. 
bet Magiftrum. [b. 


Et ideo ſs Rex fuerit ſine fr no, Satis ſufficit e: ad penan 
id eſt, ſine lege, debent ei fra num quod Dominum expeFet ultorene. 
ponere. Ib. 


Here we find Bra&or contradicted by Braor, and the King of 
England in one place,under God only,and accountable to hinyalone 5 
and in another to a Court of Earls and Barons, who are ſaw to be 
his Fellows or Peers : whereas BraZor ſays no ſuch thing, as would 
be manifeſt enough, if fair dealing was uſed in the quotingtof him : 
For thoſe wards are not delivered by him as Law, but as an Ob- 
jection of one diſcontented at the abuſe of Regal Power, when the 
Barons were aſferting their Rights and Liberties, and reſiſting the 
arbitrary Proceedings of Herry III. At ſuch times, it is uſual enough 
for Men to fay more for a Cauſe than it can well bear, and fo they 
did then : For whereas a King of Exgland is not only under God, as 
all Kings are, but under the directive Power of the-Law alſo, as be- 
ing according to the Conſtitution of our Government, to att and 
rule according to it 3 when the Barons had got the Militia into their 
hands, ( which Bra&or often fays doth belong 
* tothe King ) ſome it ſeems concluded, That 


*nR i rege repir, neceſſar'a ſunt 
duo ny, videllcen & Leger 


L 1. 


they were alſo above the King, and were not C. 1. in pin. Suht & ſub Rege milites, ad 


only his Peers, but his Maſters, and might 
correff aud puniſh him. And this falle reaſon- 
ing of that Age Brafor ers down, not for Law, but by way of Ob- 
jection, as will be made very manifeſt, by only ſetting down the 
place at large. For having firſt faid, That no Jaſticiary, nor any 
private Perſon, ought to take upon him to judge of the King's 
Attion, or of his Royal Grants or Charters,ſo as to make them void, 
= of none effe&, he then proceeds to ſpeak in the perſon of an- 
Otner, 


Mu s : 5 : ig 
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militzam exercendam ele, ut defandant 
patriam, & populum Dei. L. 1. C. & S. 5+ 
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* Sed dicre * But it may be objeed, © That a Man may commend the King's 
gererir 9 « Attion5 and if fo, he may alſo diſcommend or diſallow it too : 
Nictam feceric & for in both Caſes he equally takes upon him the Character of a 
& bene &\ « Judge, and may admonith the King to amend his Fault, that fo the 
inde quod © King and his Juſtices may not fall into the judgment of the living 
male , & ita « God for the wrong they have done. But God 1s ſuperior to the 


imporere © <« King,/and ſo is the Law that made him King, and the Court of -Jy. 
 —+<4p"Y « _ conſiſting of Earls and Barons, which Earls, in Latiz, - 
| Incidat Rex 14 Comter, as much as to ſay, the Companions of the King ; and 
judicium vi. © he that hath a Companion, hath a Maſter 3 and therefore if the 
ventis Dei <« King be unbridled, that is, Arbitrary and Lawleſs, 'tis their Duty 


roger laje- < to put a Bridle upon him, unleſs they have a King that will admit 


autem haber « of no Bridle 3 or, unleſs they themſelves, with their King, ſhall be 
uperio/1.« © unbridled and lawleſs too, and then the Subjetts ſhall cry out agd 
em per quam © ſay, Lord Jeſu, &c. 
Rex, . . . _ . , 
— am ſuam, viz. Comites, Barones, quia Comites dicunrur quaſi ſocii Regis, & qui habet ſecium, habet . 
Magiſtrum , & ideo fi Rex fuerit ſine frzno, id eſt ſine lege, debent ei frznum ponere, nifi ipfimer fuerint 
cum Rege fine frzno, & tunc clamabunt Subdiri & dicent, Domine Jeſu, 8&c, Lb, 2, Cap. 16. Set, 3, 


Here the Reader has the whole place at large before him, and if 
he is a Lover of Truth, and void of Prejudice, he will, as I do, 
think it evident enough, by the words Sed dicere poterit 2ujs, that 
all which follows after, and which contradicts what is ſaid by BraFor 
in other places, is not his, but the Objection of another, reaſoning 
according to the practice of that Age, and who had. eſpouſed the 
Barons Cauſe againſt the King: So that I think we may ſafely con- 
clude, as we have done before, that the King of Emglard, according 
to BraFJon, has only God and the Law his Superiors, and that there 
never was, nor is any Court of Judicature in this Realm, conſiſting 
of Farls and Barons, or any others, who might or may legally and 
juſtly call him to account , and puniſh him for Male-Admini- 
{tration. | 

But it may be ſaid, That 'tis poſſeble enough a King who 3s to rule 
and govern according to Laws, may do otherways ; and if there is no 
calling of him to acconnt for it, it is all one as to have a Prince who js 
abſolute : for if he pleaſes, he may in a ſhort time make himſelf ſuch an 
one, and invade both the Civil and Religious Rights of his People, and 
alter the whole Frame and Conſtitution of the Government. 

I anſwer, 'Tis one thing to call a Prince to account, and puniſh 
him after he has done wrong, and quite another to interpoſe and 
hinder him from doing of it 3 neither doth the one follow at all 
from the other : Imean, it doth not follow, That the whole Body 
of a Nation may not oppoſe and hinder the utter deſtruction of 
their Laws and Liberties, and the total ſubverſion of their Civil and 
Religious Rights, becauſe they may not call a Prince to Account, and 
puniſh him for ſome _— already done, in order for the doing of 
It 3 why the one of theſe cannot be done, is the want of a ſuperior 
Juriſdiction : but the other, I make no doubt, may be done by the 
Law of Self-preſervation. For to what end were Liberty and Pro- 
perty granted by ſome Princes, it the People are tamely to ſuffer 
them to be taken away from them by others ? Or why are the Civil 
and Religious Rights of the People ſo wall provided for,and guarded 
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by Laws, if they may not preſerve and defend them ? Or laſtly, 
how comes it to paſs, that a particular Man may defend his Right by 
Force agaiuſt others, who by Force thvade it, yea, and plead it with 
the King too, if the whole Body of the Nation may not do it ? 
Biſhop Bilan who underitood all kinds of Law well enough, was 
of a mind, that in many Caſes, the Body of a Nation might reſiſt, 
and oppoſe ſuch a Prince as was going about to deſtroy their Laws 
and Liberties, and yet be no Rebels. He firſt tells Philander, who 
repreſents the Jeſuit , Pour Spaniſh Inquiſttions and Ftench Maſe 
ſacres, where you murthered Men, Women and Children, by Thouſands Chriſtian $ub- 
and Ten thouſands, azainſt the very grounds of all Equity, Piety, Chari- ——_ and 
ty and Humanity, without convitting, accuſing, or ſo much as talling then go ag a 
before any Fudge to hear what was miſliked in then, are able to ſct grave 519+ Ed. Oxon, 
Mer and good Men at their Wits ends : and to make them juſtly doubt, 
ſrnce you refuſe the courſe of all divine and humane Laws with them, 
whether by the Law of Nature they may not defend TT againſt 
ſuch barbarous Blood-ſuckers ;, yet we ſtand not on that, if the Laws of 
the Land, where they tonverſe, do not permit them to guard their Lives, 
when they are aſſaulted with unjuſt Force againſt Law : or if they take 
Arms, as you do, to depoſe Princes, we will never excuſe them from Re- 
bellion. And again ( as to their having Laws on their fide )+in the 
cloſe of the next Paragraph, And yet, for my part, I muſt confeſs, 
except the Laws of thoſe Realms do permit the People to ſtand on their 
Right, if the Prince wonld offer Wrong, I dare not allow their Arms. 
And then Phtlander anſwering, What their Laws permit, I know not ; 
I am ſure in the meat time they reſiſt, | meaning the Subjeds of Ger- 
many, France, Flanders and Scotland. ] Theophitus (who repreſents 
the true Chriſtian ) anfwers, And we, becauſe we do not exaFly know 
what their Laws permit, ſee no Reaſon to condemm their doings without 
hearivg their Anſwer. JPhilander, Think you their Laws permit them 
to rebel? Th:ophtlus, 1 buſte not my ſelf in other Mens Common- 
wealths as you do, neither will I raſhly pronounce all that reſiſt to be 
Rebels - Caſes may fall' out even in Chriſtian Kingdoms , where the 
People may plead their Right againſt the Prince, and not be charged with © 
Rebellion. Whilander,, As when for Example * Theophilus, If 4 
Prince ſhould go abont to" ſubjeiF hit Kingdom to a Foreign Realm 3, or 
change the Form of the Commonwealth from Impery to Tyranny ;, or 
negle# the I aws eſtabliſhed by common Conſent of Prince and People, 
to execute his own pleaſure : In theſe and other Caſes which might be na- 
med, if the Nobles and Commons join together to defend their ancient 
and accuſtomed Liberty, Regiment and Laws, they may not well be counted 
Rebels. Thus far Biſhap Bilſon : And I have quoted him art large to 
prevent all Exceptions, and l think theſe five following Points are 
plain from his words, and comprehend the main ſubſtance of 
them. 

Firſt, That it may juſtly be doubted, whether by the Law of 
Nature, Subje&s may not defend themſelves, when Princes ſet afide 
all divine and humane Laws, and exerciſe a barbarous Cruelty up- 
on them. 

Secondly, That Subjeds are not to refiſt, when they are aſſaulted 
with unjuſt Force-againſt Law, unleſs they are permitted fo to do 
by the Law of the Land, 

H Thirdly, 
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* Nemo qui- 
dem Ge fattis 
ſuis praſun at 
diſputare , 
mulco fortius 
contra faftum 
ſuum veryre, 
Lib. 1. Caf. 8. 
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Thirdly, That fome Caſes may fall out even 11 Chriſtian King- 
doms, wherein the People may refiſt, and be no Rebels. 

Fourthly, That theſe Caſes are, when the Prince is going about 
to ſubje@ his Kingdom to a Foreign Realm ; or change the Form 
of the Commonwealth from Impery to Tyranny 3 or neglect the 
Laws eſtabliſhed by common conſent of Prince and People, to 
execute his own pleaſure and ſuch others as he could name. 
And, 

Fifthly, That tho' the Prince may be reſiſted in theſe Caſes , yer 
this reſiſtance muſt not be made by any private Perſon, or one of 
the Three States alone, but when the Nobles and Commons join to- 
gcther to defend their ancient and accuſtomed Liberty, Regiment 
and Laws 3. which he aflerts more plainly in the next Paragraph in - 
theſe words, Not every, zor any private Man may take the Sword to 
redreſs the Prince : But if the Laws of the Land appoint the Nobles as 
next to the King, to w-/ him in doing Right, and withol4 him from 
doing wrong, then be they licenſed by Man's Lew, and ſo not prohibited 
by God's, to interpoſe themſelves for the ſafeguard of Equity and Inno- 
cency 3 and by all lawful and needful means to procure the Prince to be 
reformed, but in no Caſe deprived where the Scepter is inherited. Now 
of "the, firſt of theſe Points we may obſerve, That tho' he ſpeaks of 
its being doubted, yet it is after ſuch a manner as if it was not to be 
doubted of at all; fer ( faith he ) wiſe Mer and good Men have been 
put to their wits end about it, and it may be juſtly. doubted. Upon the 
ſecond we may Note, That if the firſt is not to be doubted, of, ( as 
I think it is not) v#x. that in caſe of extreme Neceſſity, and mani- 
teſt and apparent Danger of the Lives, Liberties, and Laws of a 
whole Nation, the Law of Nature and Self-preſervation allow Re- 
fiſtance 3, then there is no queſtion :to be made, but that all other 
Laws both divine and: humane permit it, as we ſhall ſhew they do, 
in the next Seftion.. As to the third,.vis. That Caſes may fall out in 
Chriſtian Kingdoms, wherein the 'Peaple may refaſt the Prince, and 
yet be: no Rebels ; at is ſurely a certain Truth, and I take thoſe 
three Caſes by the Kiſbop named inthe fourth-Point to be ſuch, and. 
they were, God knows | our own, Caſes here in, Erg/and before the 
late Revolution, Upon .the fifth we may obſerve, That he allows 
not private Perſons. to: make this Reliſtance, but the Bulk and Body 
of the Nation 3 which if well conſiderd, will help us to give an ac- 
count of thoſe words of Brafor *, Let no Mar preſume to diſpute 
the Aions of his Prince, and much keſs to oppoſe and, refiſt them ;, tor 
it is meant of a private, not a publick Reſiſtance, And then upon 
the whole we may obſerve, That - tho the Biſhgp allows Reſiſtance, 
and uſing all ieedfut means to procure the Prince to be reformed ; 
yet doth be not allow in any Caſe to deprive him where the Scepter 
1s inherited, And thug we ſee, That in Erzgland the Supremacy is 
in the King, 3 that the Law only 18 above him 3, that he is to govern 
accarding to that Law, that if he do not, hg is unaccountable for 
want of a ſuperior. Juriſdiction 3 and yet notwithſtanding, nay be 
reſiſted by the Three States of the Nation, if he goes about to de: 
{troy the Iaws-and Contiitution ,of the Government, or invade the 
Civil or Religious Rights and Libermucs of bis People. - | 
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If any demand how they come to have a Right to reſiſt in ſuch Y. IT. 


Caſes ? 1 anſiver, Firſt, they have it not by virtue of any co ordi- 
nate power Jlociged in any, or all of them, . ( as ſome have vainly 
imagin'd 3 } tor ſeeing it is fo very plain, that in our Conſtitution 


the King is the oxely Supreme Governor, a co-ordinate power in the fn przlec. de 
ſame Conſtitution is a manifeſt Contradiftion; for ſo the King would Conle.7. S-r1. 


be Supreme and have no Peer, and yet have a Peer and be no $u. 
preme. Sccondly, They have it not by virtue of any original Con- 
traft, which was ever made at the firſt beginning of political Go- 
vernment, betwixt the People and their Governors. Every one 
knows that our Kingdom is not Eleftive, but Succeſlive and Here- 
ditary 3 and the plain truth is, whatever the way of Government 
-might be among the Britains, or in the times of the Dazes and 
Saxons, at the coming of the Normans, the Conſtitution of it was juſt 
what the Conqueror pleaſed, (as will farther appear, when we come 
to treat of the Origin of our common Laws ;, ) and as for the Conſti- 
tution of our Government at preſent, it is neither leſs nor more, 
than what the Conceſſions of our Princes ſince that time have made 
It 3 that is, they have granted to the Commons a ſhare in the Legiſla- 
tive Power, a juſt liberty as to their perſons, a Property in their 
Eſtates, and that the Princes for all time to come, ſhall govern not 
after an arbitrary manner, but by ſtanding Rules and known Laws of 
the Peoples chuſing, and their making. This, in ſhort, is the true 
_ of the preſent Conſtitution of the Civil Government in Ezg- 
land ; and as for the original Contra&, ( which ſome delight much 
to be talking of ) and the Peoples power by virtue of it, to reſiſt the 
unjuſt proceedings of our Princes, it is ſurely but a meer Dream. 
Indeed, if D:tginal Contract imported no more than thoſe Con- 
ceffions which ſome Kings have ſometimes made to their Subjects, or 
their Promiſes, and Coronation-Oaths, of ruling them by known 
and ſtated Laws, ſomething might be faid for it. For it has been 
uſual with Kings, even thoſe who got their Kingdoms by Conqueſt, 
and ſo were abſolute enough, to make Conceflions and Promiſes of 
that kind. Moſt Kings of the Gothick Race, and perhaps all, whoſe 
Kingdoms had their Riſe from the Ruines of the Rowan Empire, did 
willingly part with ſome of that abſolute Power which the Rowan 
Emperors had, and which the Kings of the Eaſt have at this day,and 
did promile to act by the ſtanding Rule of known Laws, as think- 
ing it ( as indeed it is ) the beſt way of governing Mankind ; upon 
which account, few Kingdoms in the Weſt are in the Conſtitution of 
their Government abſolute. But the words Diginal Contract, 
ſcem/to import far more than this, viz. that from the very firſt be- 
gl of political Societies, there has been ſome Capitulating be- 
twixt the governed, and their Governor or Governors, and that there 
| was once a time, when the People, who now are the governed, were 
inveſted with the Right of Government, and ſtood upon an equal 
Level, with thoſe who did afterwards govern them : For according 
to this Hypotheſis, the Right of govermng lies in the whole bulk of 
the People, and they confin'd it at firſt upon one or more; after ſome 
Rules of governing were by all agreed upon, and a Contra& made 
of governing according to thoſe Rules, which if the Governor orGo- 
vernors did not aiterwards punctually obfcrve to do, a Power = 
H 2 ill 


The Origin'of Laws. BOOK -1I. 


Ta Princip. 
part. ſecund. 
S. 37 - 


Eccl. Pol. [:b. 
1. Sed. Ic. 


Lord Dela- 
mere's Speech, 


— — 


{till reſerved and lodged-4n the People, to call them to account, and 
puniſh and depoſe them. This, I fay, ſeems to be the Purport of 
the O21ginal Contract + But ſuch a Contra, I think, is hard to be 
found 3 ſo that the Peoples Right, of reſiſting the unjuſt and exor- 
bitant Acions of Princes, muſt be founded upon ſome other Baſis. 
In the third place then, I ſuppoſe, that the Right which the -Three 
States of the Ergliſh Nation have, to reſiſt the unjuſt and violent 
Proceedings of their Princes, and interpoſe, and hinder the utter 
Subverſion of their Laws, and Conſtitution of their Government, 
and the invading of their Civil and Religious Rights, is from the 
Law of Nature, and the Principle of Selt-preſervation, which is im- 
printed upon the whole Creation, and holds in all Cafes whatſoever, 
and here eſpecially. It is a Law even among natural Agents, yea, 
and a chief and primary Law too, as the excellent Des-Cartes ob- 
ſerves, That every thing as much as in it lies, is to abide in the ſame 
ſtate in which it is, until it be thruſt out of it by external force : So 
that a very Stone doth not ſuffer it ſelf to be diſplaced, without 
making ſuch a renitency and reſiſtance as the Law ot Nature allows 
it. And if this 1s done by a Stone, while no Man blames its heavy 
and lumpiſh nature for it, may it not be done by a Man ? Yes vert- 
ly, for no Man ever yet, I think, was ſo mad, as to deny a Right to 
every Individual, of defending his Life and Goods too, when they 
are unjuſtly invaded. And if a private Man may do this, why may 
not a whole Body Politick much-more do.it > Why may not, I ſay, 
ſuch a Body reſiſt unjuſt Force and Violence, ſo far as to preſerve 
its own free State ? Or why may it not do its utmoſt endeavor to 
remain the ſame Conſtitution that it is ? When Sax! ſought David's 
Life, he defended himſelf with armed Force, upon this Principle of 
Self-preſervation : And if Sal! had ſought the deſtruction of the 
whole Jewiſh Nation, and a ſubverſion of their Laws and Govern- 
ment, had not they as much, or more Right than David, to defend 
themſelves, and reſiſt him upon the ſame Principle 2 Neceſſzty has no 
Law, and Self-preſervation when the Danger is apparent, is always 
allowable 53 Mer always knew ( faith Mr. Hooker _) that when Force 
and Injury was offer d, they might be defenders of themſelves. And as 
Self-preſervation is always allowable, and allowable to whole Bodies 
Politick as well as other things : ſo is it allowable to be eftefted 
and brought about by ſuch ways and means, as the preſent circum- 
ſtances of time and place, and perſons will admit of. A private 
ſingle perſon may ſave himſelf by flight, as Chriſt bids him 3 but the 
main Body of a Nation cannot, but may be in ſuch Circumſtances, 
as not to be relieved but by Force or Miracle; and becaulc it ispre- 
ſumption ar this time of day to expect the latter, the firſt in ſuch a 
Caſe is lawful: For the Laws both of God and Van, tho'in never 
ſo general terms expreſſed, have always a tacit exception in caſe of 
Neceſlity and velt-preſervation. David did eat the Shew-bread in 
caſe of Neceſlity, which was contrary to a divine poſitive Law, and 
Chriſt approved of it in the Goſpel, as alſo of the breach of the 
Sabbath in. the like caſe. And as for humane poſitive Laws, thoſe 
which relate ro Obedience due to Princes, are uſually in very gene- 
ra] terms,and without Exceptions, to prevent all diſtrult and jealouſy 
twixt Prince and People 3 what an odious thing ( for inſtance ) 

had 
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had it been when that Law was made after the Reſtoration of 
Charles Il. which faith, That the King 3s not to be reſiſted upon any 
Pretence whatſoever, if it had been ſubjoined, except he goes about to 
ſubjed his P cople fo 4 Cooige Rog 701, Or except he goes about to 
deprive therr of their Civil and Religious Rights, or the like : how ill, I 
fay, would this have lookt? And therefore the Law was made in 
general terms, but yet for all that, in all reaſon, that ſame Law ought 
to admit of an Exception in caſe of extreme Neceflity, and for 
Self-preſervation 3 and if all the Lords and Commons were now 
alive who were at the making of it, and were asked if they intended 
by it, that tho' the King of Ezgland ſhould embrace ſuch a Reli- 
gion, as by the Principles of it, he muſt be put upon the extermim- 
ting the greateſt part of his beſt Subjects, and ſubjefting of himſelf 
and them to a Foreign Juriſdiction, and for the effefting and bringing 
of this about, to ſeek for the aſſiſtance of a Prince who us'd his 
Force lately in a moſt barbarous manner to bring about ſuch like 
Deſigns 3 yet notwithſtanding all this, they ought to ſtand ſtill, and 
ſee and ſafer the whole frame of their ancient Government to be 
changed, ana all their Civil and Religious Rights invaded, and all 
the beſt of the People of a great and flouriſhing Nation haraſſed by 
Popiſh Janizaries, and Iriſh and Frexch Dragoons, rather than uſe any 
force to put a ſtop to ſuch proceedings : it is to be believ'd, that 
they would all anſwer, We never intended any ſuch thing, but that 
in a Caſe of ſuch neceſſity and extreme hazard and danger, the Na- 
tion might conſult its own ſafety, and the preſervation of its Civil 
and Religious Rights, and its ancient Laws and Government ,: and 
procure it by ſuch ways and means, as the preſent ſtate of Afﬀairs, 
and the circumſtances of time, place and perſons would permit. 
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them, 4.3. The end of them, 5. 4. 


d. 1. 


Intend in this Chapter to treat upon four Points , vis. firſt the 
Origin, 2dly the Neceſlity, 3dly the ſubje& Matter, and 4thly the 


end of humane poſitive Laws. And as to the firſt, viz. their Ori- 


Nec Orpheus, re© Homerus, nec Mu- 
ſxus , antiquiſſimi Grzcorum Scr:ptores 
verbum Legs uſquam uſurparunt, De 
Repub. L. 6. cap. 6. 


gin, Monſieur Bodiz obſerves, That neither 
Orphexs, nor Homer, nor Muſ2s, the moſt an- 
cient of the Grecian Writers, have made men- 
tion of any bumane Laws, and that we do not 
read of any publick Legiſlation, before that 


of God himſelf at Mount Sinai by the mediation of Moſes : from 
whence hie concludes, That ſeeing Moſes is more ancient than any 


Ergo Reges mann, voce, imperio regali, 
Subdicos ſine Legibus moderabantur : pri- 
ma Legum ferendarum occaſio a populari- 
bus & Optimatum imperiis, cum a regali 
ſatu diſcederetur, originem accepit. 1b. 


Writers, or any gods either of the Heathens, 
that the Kings of the firſt times did govern by 
their Words, and Royal Commands , without 
any written Laws, and that their firſt Origi- 
nal was .in popular States and Ariſtocracies, 
which had forſaken regal Government, to 


compoſe thoſe differences by a ſtanding written Law, which daily 
ſprang up betwixt the Rich and the Poor, and the Nobles and the 
Commons. And Livy, who writ when the Romars had got written 


Barbaris pro Legibus ſem; cr Domino- 
rum imperia fueruat. 


Principio rerum, Gentium , Natio- 
numque, Imperium penes Reg-s erat; po- 
pulus nullis Legibus tencbatur, ted arbieria 
principum pro Legibus erant. In Princ, 


Laws, ſaith, That all others ( whom atter the 
Roman way and manner he calls Barbarians ) 
had no other Laws but the Commands of 
their Lords. And Juſtiz out of Trogws de- 
livers the ſame thing, viz. That in the firſt 
Ages of the World, the Civil Government in all 
Nations and Countries was Regal, and that the 
People at firſt were not governed by written Laws, 


but by the Arbitrement of their Princes. And Cicero, who thought, it 
ſcems, that all Kings were art firſt elected, faith, They were chofen 
jor the diſtributing of Juſtice among the People, betore there were 
any written Laws: for Jus, or Right, faith he, is that which the 


\ Et f6 id ab uno juſto & bono viro con» 
ſequebantur,co crant contenti 3 ſed cum 1d 
minus contingeret, rum Leges ſunt inventx 

' qu# cum omnibus ſemper uni arque eaden 
voce loquerentur. De Office p. 80, (7 81. 

Fd. Eval. 


People of all places feck atrer 5 and if they 


found they could have it from the hands of 


one good and juſt Man,they were well enough 
contented 3 but when this was found a thing 
very hard to be done, ſecing the Decrees and 
Commands of V.;cn, arc ofcntimes the ſudden 


efforts of Paſlion, and the Will ſomerimes gives no other realon tor 
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{ts willing a thing to be done, than its own bare willing it 5 and be- 
cauſe it 1s alſo very incenſtant, and ſometimes wills one thing, and 
ſometimes another. clean contrary : then were written Laws found 
out, whieh ſhould ſpeak to all forts of People with one and the ſame 
voice, and be as one conſtant Rule and Standard, by which all Men 
might know what was right and wrong, and take due meaſures of 
all their Actions. This 1s a ſhort account of the Origiz of humane 
poſitive Laws , according to Cicero , and as to the rfainT think him 
much in the right: For tho' in the firſt Ages of the World, fo long 
as the primitive Simplicity laſted, and while Governors aimed at the 
true ends of Government, viz. the Peace and Welfare ' of their 
Subjes. more than Power and Domination, Juſtice might run down 
like a Stream, and Righteouſneſs like a mighty Torrent ; yet when a 
diſtribution of Juſtice came to be negleQed, either becauſe People 
were much increaſed, and upon that account Governors could not, 
without a vaſt trouble, ſee that all had Right done them ; or elle, 
becauſe Governors became partial , and did not diſtribute Juſtice 
with ſuch evenneſs of hand as was deſired, then was it natural to 
ſeek, out ſome other way of Government, and what better way was 
it poſſible to find out, than'that of fixed and immoveable Laws, 
made and agrced upon both by the People and their Governors, to 
be as a known ſtandard and meaſure of Juſtice, and a conſtant and 
even Form, by which Princes might govern their People ? which is 
the very Form with us at this day, where Laws are choſen by the 
People, and made to be ſuch, by the Royal Conſent of the Prince, 
| in whom the Sovereignty and Supremacy ſolely is, that ſo hg! may 
have a ſufficient power to put thoſe Laws in execution, and'yet- that 
Sovereignty and Supremacy which ſhineth in the Prince, is originally 
in the Law 3 but becauſe the Law of it{elf alone is but a dead Let- 
ter, therefore by our Conſtitution is our Prince made a living Law 
for ſo he is indeed, and without any Figure or Fiftion, while he go- 
verns and acts'according to its direGion : So that the firſt Fountain 
of Government with us is the Law, which, according to our prefent 
Conſtitution, is that ſtanding Rule by which : all the Adtions both of 
the Prince and the People are to be guided ed, and ordered a 
Government, which in the. opinion. of Ariſtotle | is next to Divine, 
for thus we find him diſcourſing' of this matter | 
in his Politicks: 4 Government ( ſaith he ) ac- 


ment according to the Will of a Man, nay chance eivy. Pol. lib. 3+ Cap. 12. 


to prove no better, than the Government of a Beaſt. 


And his Reaſon, is; becauſe Man's ſenſual Ap- « + $ tabuue nin 2 3 Yuy 
petite is no better. than ſuch a Realt, and Pa(- a 2xgh/e egpiget, ff The apirac ard og. 


ſion may pervert Magiſtrates, and the beſt of 
Men : But a Law is a pure 1ntelle&t, not only 


without a ſcnſtwe Appetite, but without a  'Ana'dyb pitus vis 3 rind. Þ. 


Will alſo ; 'tis'a pure Judgment without any 
Paſſion or By-reſpect 3 *tis ſuch a Judge as cannot any way be un- 
Juſt or partial, becauſe it jndges and adts as all Judges and Juries are 
{worn to do, viz. without any hatred or malice, or favor and at- 
fetion, and cannot any way be bribed, tho' a Judge or a Jury —_ 
AM 


5 
RENY 


; x 5 <5 = 3 Pin © _ 
eording to Reaſon, is « Government indeed ac- ants rw "——o—_ of TODD 


cording to God and the Laws; but a Govern- © 3 ar\pony wador, nero;' ma 3; tn 
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* And this has brought me to the ſecond Point propoſed, viz. The 
neceſſity of humane poſitive Laws. And Mr. Hooker's Argument makes 
this very evident, For ( ſaith he*) the firſt kind of things appointed 
by bninane Laws, containeth whatſoever being in itſelf naturally good or 
evil, is notwithſtanding tore ſecret, than that it can be diſcerned by eve- 
ry Mart s preſent conceit, without ſome deeper diſcourſe and judgment 
in which- diſcourſe, becauſe there is difficulty and poſſibility many ways to 
err, unleſs ſuch things are ſet down by written Laws, many will be jgno- 
rent of their duties, and many that know what they ſhould do, would 
nevertheleſs diſſemble it, and to excuſe them ſelves pretend ignorance and 
ſimplicity, which now they cannot. And Monſieur Bodin's Argument 

for the neceſſity of humane poſitive Laws, 1s much 


 * Nihilominus ——_— ue? to the ſame purpoſe, For ( ſaith he *)) tho' me 
ibus veluri lucerna am vel imperin , ; 
Þ denGGmis humanarum aRionnm rene- could Suppoſe all Magiſtrates to ac and Jndge 
bris dirigantur, vel ſcelerati meru parna- without any by-reſpe&, and according to Equity, 


rum terreantur, De Rep. 1.6. c 6, mevertheleſs there would be a need _ of humane 


Hooker. 16, 


written Laws, that by thent, as by a ſhining Lamp, 
the ignorant may be direded in the ways of virtue, and the wicked af- 
frighted from the ways of vice. Again, the necet{ity, and withal the 
utility of humane poſitive written Laws appears, from the great 
power and efficacy they have of redreſſing Abuſes, when other 
means prove ineffectual ; as alſo, from the great veneration which is 
paid them by all ſorts of People, even thoſe who do moſt of all 
tranſgreſs them : For let a Man, tho never ſo juſtly, oppoſe himſelf 
to thoſe who are diſorder in their ways, and what one among(t 
them commonly doth not ſtomack- at ſuch ContradiQtion, ſtorm at 
Reproof, and hate ſuch as would reform them ? notwithſtandin 
even they which brook it worſt, that Men ſbould tell them of their 
Duties, when they are told the fame by a Law, think very well and 
reaſonably of it. For why ? they preſume that the Law doth ſpeak 
with all indiffcrency,'that the: Law hath no fide-reſpett to their per- 
ſons, and! that the Law. is as it were an Oracle, proceeding from wil- 
dom and underſtanding.: Again, it is certainly a very hard and dif- 
ficult thing, to find out Ways and Rules for the due and orderly 
Government of Mankind, and', very —_— and necefary , that 
great deliberation be:made, and that wiſe Men ( or the «© xydt1rocs, 
as Plato calls them ) be conſulred, that-ſo known and ſtanding Laws 
may be mage about itz For ſuch Laws as are the product of Wil- 
dom and Deliberation, muſt needs better determine what is fit and 
juſt, and what is to be done, and what left undone, than any one' 

Man- can do 'alone; 5 yag T4&« 8 viu@, for 4 


* Thy deg vixuy dpxoy alprenier good Law is even Order it felf," ſaith Ariſtotle *, 
= hd ir nf Nope 3 rin and then concludes, as he bad once done be- 
it 21367 dy Nrade yroptey Polir. fore, That tis better to be'ynled' and governed 


lib, cap. 7. & 11, ' by Laws, than by any one Perſon of the Body 


Politick, And his Reafbn is; becauſe if a Law 
cannot determine aright, much/leſscan one Mag. And to thaſe who 
thought 1t better to be governed at the diſcretion of the Prince, than 
by the fixed Rule of 1mmoveable Laws 3 and brought for an Argu- 
ment, that 'twas better it a Man was lick, to be ruled and guided by 
an able Phyſician, than by Rules and Recipe's written in a Book : he 
anſwers, and te}ls them, Thar their way of Argument was diſtorted 


and 


— -— — -——— A 


fixed Rule or Law at all? Beſides, it may ſo happen, that a Phyſioran 
may be hired:to poyſon, and a Judge bribed to do Injuſtice, and a 
Prince tempted many ways to Malverſation, and then, I think, in all 
thoſe Caſes, no Man will deny, but that the beſt and ſafeſt way will 
be, to truſt to Book-Receipts, and Precedents, -and known Laws, ra- 
ther than to be at the diſcretion of ' the Phyſician, or the Judge, or 
the Prince. Again, 'tis moſt evident that the Nbu& yesrl@&, or that? 
Law which God has writ in the heart of every Man, fers down only 
ſome general Heads of what Men are to do, or not to do, as, that we 
onght not to be injurious 5 that we ought to dv as we would be done by, 
and the like : and therefore as-in the Sciences and Matters of Specu- ug yo 
Jation, there is a proceeding from Principles, to Propoſitigns, and © * OP 
Concluſions: So is it alſo in matters of Practice, or thoſe Conclu- 
ſions or Rules for the ordering of the ations of Mankind, which 
we eall humane Laws; for as in the firſt, Concluſions are drawn 
which never were printed in the mind of -Man, but found out by 
labour and induſtry. - So in the ſecond; Laws are made for the or- 
dering of particular Aftions, which are. but as ſo many Conclufions 
drawn from the firſt and general, Principles of the Law of Nature. 
And. as thoſe of the firſt ſort, were necetlary for the framing of Arts 
and Sciences 3 -ſo'are theſe of the ſecond ſort as neceſlary, forthe 
well-ordering of a Commonwealth. | Again, tho' the niuG-. yez#1& 
vel uliz4&, the Law which-is put and writ in the heart of every 
Man, ſhews Maniwhat is good and evil, yet are there no Pehaltics 
imprinted in it to. deter-and affright Men fromevilz agd- therefore 
God himſelf, by: his own example, (ſhewed what need there + was of 
poſitive written Laws for the well-ordering: of 'a Commonwealth, 
by his ordering Moſes. to ena&fuch and ſuch Laws, and 'annex unto 
them ſuch and ſuch Penalties, which Laws: (1n Boxzin's Opinion ) De Republ 1. 
were the firſt that ever were in the world. ' To conclude this Point, 5 <5 
Law 1s a-divine Thing,-a ſteady Guide, an impartial Judge; and -an 
even. Rule 3 fo that there is a manifeſt need of poſitive written 
Laws, for the well-governing and ordering of every State or Com- 
monwealth. | Fs 41 
As to the next Point, viz. the ſubje& matter of humane poſitive $- 3+ 
Laws, lintend to treat of it both negatively and poſitively ; that is, 
I will ſhew what is not, and what is the ſubje& matter of them. 
And firſt, Nothing ought to-be Enacted by humane Laws;:which 
is unjuſt of ſinful 5 I mean, as to:the matter of it : for a Law may Sander. Przl. 
be unjuſt upon ſeveral Accounts, beſides that of the matter, as up- — 
on the account of: the-End, when it-is not for the publick Good 3 or 


l upon 
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upon the account of the Form, when it is deficient in point of di- 
ſtributive Juſtice 5 or upon the account of the efficient Cauſe or the 
Legiſlator, as if ( for inſtance ) with us in England, the Houſe of 
Commons ſhould take upon them to make Laws without King or 
' Houſe of Lords, thoſe Laws then would be nojult and would bring 
no obligation upon the People to obey them, becauſe the legiſlative 
power 15 not with them, and ſo they would be ( as Aquines ſaith ) 
r;3. Cg6Art. Violentie magis quam Leges, Violences done to the People rather than 
- | Laws; but the injuſtice intended here, is upon the account of the 
ſubje& matter of the Law ; that is, when ſomething which ought 
not to be done is commanded, and ſomething which ought not to be 
left undone is forbidden. This, I ſay, ought not to be enacted by 
| any humane Law; and if it be, it can bring no obligation upon the 
Sanderſon ib. Subje&t, @uie prior obligatio prejudicat poſteriori, ( as the great Ca- 
hs ſuiſt tells us ) becauſe the former obligation ought to take place; or, as 
an Apoſtle ſaith, becavuſe we ought to obey God rather than Man. $0 
that nothing unjuſt or ſinful, that is, nothing contrary to the divine 
Law either natural or revealed, can or ought to be the ſubje& mar- 

ter of humane poſitive Laws. 

Secondly, Humane Laws ought not to give any poſitive permiſ- 
fioh or toleration to any thing which is diſhoneſt and unlawful, or 
which may be an occaſion gf Impiety and Irreligion. 1 fay, any 
poſitive permiſſion, becauſe ( as the before-cited Caſuiſt tells us ) an 

15. 6. 18. evil may be permitted or tolerated three ways, privatively, negatively, 
and poſitively. A privative permiſſion is a przterition only, or a 
paſling of a thing by, and not forbidding of it, as when ( for Ex- 
ample ) idle Words, and fooliſh Talking and Ribaldry are not for- 
bidden. A zegative permiſtion is, when the uſe of a thing is tolera- 
ted with ſuch a limitation, that he who keeps within the bounds of 
it ſhall be held as innocent, and he that tranſgreſſeth them as crimi- 
nal, and ſo is Uſury permitted with us in Emgland. But a poſitive 
permiſſion, is when an apparent Evil is tolerated for ſome fordid 
gain, as Stews are tolerated at Rozre, to the great profit, as well as 
great diſhonour of his Holineſs 3 ' or upon ſome Maxim of world- 
ly Policy, as when an unlimited toleration of: all Religions is 
granted, to deſtroy the fetled Religion of the Nation 3 or when for 
the attaining of ſome great pretended good,agreat and apparent Evil 
is tolerated, this is a poſitive permiſſion of Evil, Of the firſt ſort are 
many things permitted in every Commonwealth, and it cannot well 
be otherwiſe, becauſe 'tis next to impoſlible that all and every kind 
of Vice ſhould be reſtrained by humane Laws, it being the peculiar 
excellency of the divine Law, to forbid all things that are to be 
avoided, and command all things that are to be done. And as to 

z;2 the negative permiſſion of Evil, poſſet eſſe licits, it may alſo in ſome 

Caſe be lawful ( faith the before-cited Caſuiſt ) as when greater 

Evils' would inevitably follow upon the abſolure prohibition of it3 

which is clear from the Example :of God himſelf, who indulged the 

Jews to put away their Wives for the hardneſs of their hearts, as our 

infallible Lawgiver expounds it, Matth. 19. 8. that is, becauſe they 
were of ſuch a ſtubborn temper, and had fach cruel and obdurate 
hearts, that if it had been forbidden them, they would either have 
apoſtatized and difobeyed, or elſe have contrived the death of their 

, Wives, 


ah 
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Wives, by Witchcraft, or Poyſon, or Poniard, or ſome other way : 
But the poſitive permiſſion of an apparent Evil for a ſordid gain, or 
for attaining of a pretended imagihary good, is utterly unlawful, as 
tending to the deſtruction of Piety and ſound Devotion, and the 
encouragement of Atheiſm and Irreligion. 


Thirdly, Humane poſitive Laws ought not -to be deſtruftive of 


the form of that ſtate and government in which they aremade. And 
one would think that this would never be attempted, being againſt 
the Principle of Self-preſervation, for ſurely a Body Politick ſhould 
be always upon Its own ſafeguard as well as any other Body 3 bur it 
has been done at Rome, and at Athens, and at Sparta, and in other 
Commonwealths of Greere, and attempted in other places, by thoſe 
who, Viper-like, are for eating a way thro' the bowels of their Mo- 
ther: But quo jure ? vel cui bono? by what. right? or for what 
good or benefit ? As to the js or right, it doth not appear by any 
Law I know of, that either the common People or the Nobles, et- 
ther jointly or ſeverally, or the People taken in the greateſt Latittide, 
that is, the Prince ahd Nobles, and common People altogether, have 
any right to make any change in that Government which they were 
born in and under, except it doth riotoriouſly and very plainly ap- 
pear, that there is ſuch a defeCt in the otiginal Conſtitution of 1t, as 
may in time prove deſtructive of it, or at leaſt very difadvantageous 
to it: For in ſuch a Caſe itis to be granted, that according to the 
Principles of the Law of Reaſon, we not only may, but ought to 
change for the better. But how doth it appear, that the Changes in 
theſe places were for the ' better? Carthage did great things when 
Hannibal was her Captain, but who knows but that ſhe might have 


done greater, if he had been her King ? The ſame may be faid o\ 


Athens and Lacedemor, and their Generals. And as for Rome, 'tis 
plain enough, that after it had once changed its Government,it never 
left changing till it came to the ſame again 3 and tho' great things 
were done by its Conſul, yet greater were done by its Emperors: 


N.B. 


Our moſt excellent Sanderſon; upon this Priticiple of changing for Pralec.g. Sef, 


the better, and becauſe no Injury would be done to any perſon by ** 


ſuch a Law, faith, That ar Ariſtocratical, or 4 popular State,may change 
themſelves into « Monarchy, but that it cannot be lawful for the Com- 
mons, or the Nobles, either ſeverally or jointly, nor the Prince, Nobles 
and People all together, to change an hereditary Monarchy into an eleFive 
one, or into any other kind of Government. And his Reafons are, 
Firſt, Becauſe ſuch a Change would be Commutatio in deterins, a 
Change not for the better, but for the worſe. Secondly, Becauſe 
there would be an Injury done to the next Heir. And Thirdly, Be- 
cauſe not only ſuch a Change, but even all defiring of it ſeems to be 


flatly forbidden by the words of Solomon, where he faith, My Soz Prov. 24. 21. 


fear the Lord and the King, and meddle not with thoſe that are given to © 


change. In a word, Changes of Government have always been found of 


dengerows Conſequence, and js ( faith Bodin ) like the digging up the De Repub. lit. 
foundation of ſome high Building , in order for the mending of it, 4: © 3: 


when it is an hundred to one, but the Wndertaker brings an old Houſe 
over bis head, which, if he had let it alone, might have ſtood for many 
Ages 5, and if a Prince may not alter the ancient Conſtitution of a Go- 

t 2 wernment, 
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vernment, much leſs may the Nobles or Commons, either jointly or ſeve- 
rally preſume to doit. I conclude therefore, that the ſubject matter 
of humane poſitive Laws, ought not to be deſtruftive, or prejudi- 
cial to that State and Government in'which they are made. 

And thus having ſhewn what is not the ſubje&t matter of humane 
Laws, proceed we to what” is; and the matter of humane Laws 
being infinite, I ſhall be ſolicitous only, to ſet down two or three 
general Heads, unto which ( as I conceive) all the reſt are reduce- 
able. 

Firſt, Humane Laws are, and ought to be declarative of what is 
the Law of Nature. It hath been ſhewn before, that the ſubject 

L.1.c. 5, Matter of that part of the Law of Nature which concerns Man, or 
the Law of Reaſon, conſiſts of three things. Firſt, of Principles 
very general, or x«y« Ja, Notions common to all Mankind , 

ſuch as theſe for Example, That what is good 3s to be followed ; What 
' 3#s evil 3s to be ſhunned; and That the greater good is to be choſen be. 
fore the leſs. Secondly, of Principles leſs general, as, That God 3s to 
be worſhipped : Our Parents to be honoured 5; Our Off-ſpring to be nou- 
riſhed ; and, That we ought to do to all others as we would have thew 

to do to ws. And Thirdly, % Tits + gue; noyropois, ( as one expreſ- 
ſeth it ) that is, in Deduions and Concluſions drawn from thoſe 
Principles. This, I ſay, is the ſubje& matter of Reaſon's Law, and 

if every one was as devout :and religious as Nzma, or as wiſe and 
honeſt as Socrates ; or ſo obſervant of Nature's Law, as to walk as 
St. Paxl, im the continual exerciſe of keeping of a Conſcience.void of 
offence both towards God aud towards Man ; that is, if all were of 
ſuch parts as to be able, and of ſuch honeſty as to be willing to 

- make fair and legal Dedudtions from the Principles of this Law of 
Nature, and then withal of fuch purity of Mind and Conſcence, as 

to order their Lives ana Converſations accordingly, then andeed 
there would be no need of humane pofitive Laws : But 'tis noto- 
riouſly known to be far etherways, ſome being ſo naturally blind as 
that they cannot, and ſome ſo refolyedly blind as that they will nor 
ſee the paths of Virtue. Medea ſaid of old, Video meliora proboque, 
deteriora ſcquor ;, I ſee better things than I praiſe, and millions of 
{en do the ſame now. And beſides, many are flothful and vnwil- 
ling to take pains in the ſearch of theſe matters, and many are un- 
able to do it, and without all doubt 'tis hard enough and difficult for 

to do it ; yea, ſo difficult, that even many great Lawgivers have 
been miſtaken, and have themſelves made falſe Conclufions from 
the Principles of the Law of / Nature. Zero and Chryſippas (as Sel- 

De Jur. Nat. derz tells us ) were for a wilegutia, viz. the Marriage of their Mo- 

apud —_ thers 5 and Dzogenes brought an Argument from a Cock and a Bull 
. 6: 927 for Inceſt, aud untawful Mixtures. Ariſtotle taught his Scholar Alex- 
ander to be a great Robber; and pilfcring and thievery at Sparta, had 

the patronage of a Law 3 and-more Inſtances might eafily be given, 

if theſe were not ſufficient, to ſhew that all have not cither fo much 

wit or honeſty, as to make juſt and fit Concluſions from the Prin- 

ciples of Reafon's Law, but that many things are more ſecret - and 

hidden, than to be diſcerned by every \ an's preſent conceit. And 

' therefore, ſreing about doing ar- not doing, Men muſt of neceffity 

follow 
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follow the condud of their own reaſoning 3 where there are no po- 
finve Laws, it follows, both that there is a neceſſity of hutmane 
Laws, and allo that jt is one part of the ſubje& matter of them, and 
one main buſineſs of them, that they explain ahd be declarative of 
what is the Law of Nature, 
Secondly, Humane Laws may and ought to determine about 
things indifferent. The whole ſubje& matter of humane Laws are 
brought by the Caſuiſts and Schoolmen under three Heads, viz. 
Firſt. ſome things which are par? bona, purely good. Secondly, ſome 
which are puf? mala, purely evil. And Thirdly , ſome which are 
—_—_ of _ pn 5 Fry _— 
laſt of theſe they tell us *, are the moſt proper _* Propriiſſima & maxime idonea mate. 
and the moſt fit matter of humane Laws ; for r 1 m 2 I ona 
thoſe of the firſt ſort, viz. thoſe which are 
pure bona, and ſuch as God hath ? commanded, _ F Vel tacentibus, imo etiang vel contra- 
we are obliged to do, Altho' they ſhould not be _—_— ._— 
enjoined, nay, tho' they ſhould be forbidden by the wo 3 
higher Powers. And wr 7 = = 2mm _ j : 
viz. ſuch as are pure mala,and forbidden * by , Ni OFT 
God, we ought to abſtain from, Altho' they are hominum Lounge $2) £m jubentibus 
20t prohibited; nay, tho' they ſhould be commanded | 
by humane Laws. But thoſe of the third ſort, becauſe they are nei- 
ther commanded nor forbidden by any divine Law either natural or 
poſitive, but left indifferent, may be commanded and forbidden, 
and determined this way or that, by any humane ldwful legiſlative 
power, and by conſequence, are the propereſt and moſt adequate 
matter of humane poſitive Laws; 
Thirdly, Humane Laws ought to be ſuited and accommodated to 
the State and Government of that place in which they aremade ; and 
this is tha: which Ariſtotle * ſets down for a moſt known and evident * wavy Pro 
Fruth : Moreover ( faith he) this 3s very manifeſt, That Laws are to 9g ne 
be fitted and accommodated to the State of that Regiment and Polity 7 wa 
ir which they are made. And the Reaſon is very plain, becauſe it is {wy 
altogether impoſſible, that the ſelf-ſanle poſitive Laws ſhould be *** 3 © 7: 
equally available to the preſervation of every State and Government. 
In a popular State (faith Mr. Hooker + ) the Laws ought to ordain, that + Ecel. Pol.1. 
common and ſmaller Offices go by Lot , for fear of ſtrife and diviſion ** 3% 10. 
likely to ariſe, by reaſon that ordinary qualities, ſuſficing for diſcharge of 
ſuch Officer, they could not but by many be deſired, and ſo with danger 
contended for, and uot miſſed without grudge and diſcontemtment : where- 
4 at an nacertain Lot, wone can find themſelves grieved on whomſoever IT 
it lighteth. Contrariwiſe the greateſt Offices, whereof but few are capable, |. 
to paſs by popular Eleion, that ſo the People may not envy ſuch as have © 
thoſe Honours, inaſmuch as themſelves beſtow them, and that the chie eſt 
may be kindled with a deſire to exerciſe all parts of rare and beneficial 
virtue, knowing they ſhall nat "loſe their labour, by growing in fame and 
eſtimation amongſt the People. In an Ariſtocracy, or where the Govern- 
ment is in a few of the wealthieſt, there the Laws muſt make the puniſh- 
ment of Contumely and Wrony offer d to the Commons ſharp and grievous, 
or elſe the Rich will be bronght preſently into batred with the People, who 
are not wont ts taks ſo great offence when they are excluded from _— 
s an 
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and Offices, as when their perſons are contumeliouſly troden upon. Thus 


far Mir. Hooker : And then he concludes, That in other kinds of Go- 
vernment the like is to be obſerved. As for our particular Form in 
England, where the Sovereignty is in a Monarch, and yet there are 
Three States beſides which thare in the Legiſlation, viz. Lords Spiri- 
tual, ( the Archbiſhops and Biſhops repreſenting not all the Clergy, 
but ſitting in Parliament as a diſtinCt ſtare of themſelves, and as be- 
ing Barons of the Realm 3 ) the Lords Temporal, confiſting of all 


' . the reſt of the Nobles of the Nation; and a third ſtate conſiſting 


* 


* Plato Redi- 
vIVus. 


N.B. 


* In his Trea- 


of all the reſt of the Commons, which are repreſented in Parlia- 
ment by the Knights of Shires, and Burgeſfſes of Corporations, and 
Procurators of the Clergy. Here,-I ſay, the Laws ought to be ſuch 
as may ſuit with the Conſtitution 3 viz. that the Kegalia of the 
Crown, or the Jura Majeſtatis, ( as Bodin calls them ) may remain 
inviolable to the Monarch 3 That -every one'of the ſeveral] States 
may have and enjoy its juſt and rightful Priviledges 3 That thoſe 
Priviledges may be made known what they are, by plain and known 
Laws; That every one of the States may have and enjoy ſuch a por- 
tion of the wealth and honours of the Nation, as to enable them to 
maintain a Port ſuitable and anſweting to ſuch a State as it is 3 and 
hſtly, that great care be taken, that no Laws be made which may 
conduce to the exaltation of any one State higher than its proper 
place and ſtation, or above the reſt 3 for except ſuch a care be ta- 
ken in the Legiſlation, and the Laws be made of ſuch a temper, as 
to keep both the Monarch and the Three States all in their proper 
ſtations, a confuſion muſt quickly follow, and, perhaps, a diſſolution 
of ſuch a Government. A certain Gentleman has told us, that the 
great Diſtemper ' of our Government is, the great Wealth of the 
Commons : Fer ( * faith he ) where Wealth 3s, there will be Power 3 
and thoſe who have got Power, the' Subjets by right, become unwilling 
to obey, and thus we ſtruggle and ſtruggle, and cannot tell what ails ws ; 
but the Ail is plainly this, the Nobles are not ſo great, and the Com- 
mons are greater than formerly, and the Monarch has the Title only and 
the Parchment, but the Commons have got the Eſtate. This, I think, is 
his Senſe, and perhaps he is in the right as to the Diſtemper of our 
Government. And the Statute of Alienation 1n the time of Her- 
ry VII. and the wrong diſpoſing of Church-Lands by Hexrry VII. 
which might have made the Crown far richer than that of Spaiz 
with both the Indies, and yet as they were beſtowed, made only a 
Company of upſtart Gentlemen and Pettifoggers, as Sir Walter ' Ra. 
leigh * has well obſerved ; and the leſsning of Biſhopricks in Aﬀter- 


riſe of Parliz* Reigns, hath been the cauſe of it. \But doth it follow, that becauſe 


ments: 


* In his Pre- 


the Wealth is got into the Commons, that therefore the Government 
and Sovereignty ought alſo to be in then! ? Or that our Monarchy 
muſt be changed into a popular State ? Yes, ſaith the before-cited 
Gentleman, for 'tis a fundamental Maxim, that Inperinm ſundatur i 
Dominio, that Empery and Government is founded in Property ; 
which'is ſo notoriouſly falſe, that on the contrary, all Property is 
founded in Government 3 for Government was betore Property : 


face to Biſhop And we cannot ( faith Dr. Sanderſon * ) imagin Property, but we muſt 
Tibet 5 Power ſuppoſe Government firſt becauſe the Right which any one hath to that 


wherein 
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wherein he claimeth a Property, muſs accrue to hint by ſome Law, and that 
ſuppoſeth Government. Moreover, I cannot think it ſo much as con- 
ceivable, how a Man ſhould come to loſe his Right, becauſe another 
is grown richer than he ? and by conſequence, how a Monarch 
ſhould loſe the Right of governing his Subjedts, becauſe they are 
wealthy 2 Or how the Lords Spiritual ſhould ceaſe to be a State; 
becauſe —_— hath plundered their Sees > Or how the Lords 

come to be deſpiſed, becauſe a great many of the 
Commons are richer than fome of them ? Or laſtly, why our ancient 
Regiment ought to be changed into that of a _ State, without 
King and Houſe of Lords, beeaufe the wealth of the Nation is got 
into the Houſe of Commons. The beſt Caſuiſts tell us, That no Time 
or Preſcription whatſoever, can utterly deſtroy an original Right : And 
can Riches ( which, like Jonah's Gourd, may ſpring up in a ſhort 
time) do that, which Preſcription of a long time cannot? I con- 


* clude then, That ſome Laws may be proper for an Ariſtocracy,which 


are inconſiſtent with a Democracy 3 and that ſome Laws may be very 
agreeable to a popular State, which are not to be endured in a . 
Monarchy 3 and if any be found in our own particular Form of 
Polity, which are, or may be prejudicial to it, it is worthy the wiſ- 
dom of the Legiſlarive, in due time to conſider of it; for I take it 
for a moſt certain Truth, That Laws ought not to be repugnant, 
but agreeable to the quality and -conſtitution of that State in which 
they are made. | | 
The laſt thing propoſed abont-htimane Laws, is the final cauſe or $. 4. 
the end of them; and this is acknowledged by all to be commune 
bon, the publick good of that Society in which they are made. 
Plato's ſaying Was , 4% dice Wrare merle T6 Nipuua , Laws onght fo aim ot 
at that which 3s the beſt. And Ariſtotle's*, ' That Lawgivers ought to look 9 Mg 
upon that as juſt, which is expedient and profitable for the Community. Ju gan 13 
And that ſo famed ſaying of Cicero, Salts Popult Supzema Lex ; =_ —_— 


tho' ſpoke by him under a popular State, where the Majeſty and So- 5. c. 11, 


vereignty was wholly 1n the People, yet holds in all other ſorts of 
Government, yea 1n a Monarchy, if it be rightly underſtood; that 

is, if the word Populus be taken coleFively for the whole Body of 

the People, the Prince as well as Subjects, and not disjunGively for 

the People without the Prince. Some have taken this Maxim of 

Cicero in a very ill diſtorted Senſe, as'if the meaning of it was, That 

the obſervance of all other Laws whatſoever whe bo ſet afide, and » 

the whole Frame and Conſtitution'of the Government changed, 1 Sub- 
( tho' with never ſo much Injury and Injuſtice to the Prince ) for a dit ex ratio- 
preſent ſuppoſed Safety of the Subjects 3 when the true meaning of >--my | fon 
It is, That ſeeing the end of all Laws is the publick goad, if fuch cipis conſen- 
a Caſe ſhould happen, that ſbme particular Laws of any State, by reaſon RS. 
of ſome Emergencies which could not be foreſeen, ſhould prove con- culariumquan- 
trary'to the publick good,it ſhall be then lawful for the Prixce,yea,and _ _— 
for the Subjeds alſo, (faith Biſhop Sunderſon*)If they have good reaſon to clita pariz 
preſume of the Princes conſent, to.recede from the words 4 thoſe particular ſubvenianc , 
Laws, for the good and ſafety of the whole Body of the State; even as of <-> may 
late we in Exgland have receded from, and have for a time ſuſpended mz Legj con- 
theforce of the H.b-9s Corpus At, Jeſt that which at firſt was intended flare le Prat 
for the good of part iculars, (hold tend to the damageof the Nation > Sol. 20: 
in general, | Somme 
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Some have made another very falſe and wicked Concluſion from 
this Principle of publick Utility, viz. That any thing, tho never ſo diſ- 
honeſt and unjuſt, may be enaffed for a Law, if it be conducing to the 
wealth, and the greatneſs, and the honour-of a Nation. And this is laid 
to the charge of the Lacedemonians, by the grave Moraliſt Plutarch, 

' 1n the Life of Ageſlavs. The Lacedemonians 


| * Angulriudyrn  wpirle 5 11% ww (* ſaith he ) placing the chiefeſt part of what is 
die 7 # mpitG. opugier Giles, good and honeſt, in that which may be profitable 


«7% Surv, w74 6Þgrrmu d in%Voy ao : \ 
walu's + Emiglln aitew vorl(aor and edvantageows to their Country, neither learn- 


ed, nor knew of any other Right and Juſtice, than 

that which tended to the encreaſe of the Spartan greatneſs. Machiavel 
the Florentine is accusd alſo by the beſt Caſiſts upon the ſame ac- 
count 3 for he holding it for a prime Maxim in Politicks, That #he 
thief end of Civil Power, is to preſerve its own Greatneſs, and augment 
its Glory 3 and thinking that end not. always attainable, without va- 
rying from the ſtrit and rigid Rules of Honeſty and Juſtice, con- 
cluded, ( as Carneades had done before him ) That Juſtice and Ho- 
neſty had no Foundation in Nature, but were the Off-ſpring of Advan- 
tage and Utility, according to that of Horace, Otilitas juſti prope 
mater &- equi « But: this 1s bravely confuted by Cicero in his firſt 
Book of Laws, where he proves, J44, in natura efſe poſttum, viz. That 
Juſtice and Right, and Equity, are. founded in the immutable Law of 
| ature, and ,are .not the Off-ſpring of humane 


* $i juſtitia eſt obtemperatio ſcripris — & CL; ” Wn. 
Legibus , ioſtitutiſque populorum , & 1. oy For (* faith he ) if yarn be only an 
nt 11dem gicunt utilitate omnia metienda ience to bumane Laws, and to be meaſured 


ſunt , negliger Lepes, ealque perrunipet, by Profit and Otility, then, that Man will be 
I 


fi poterit is, qui : 
Putabit fore ; Ita fit wut nulla fir omnino 


i eam rem frutuoſam 


ready, zo break thoſe Laws, who ſees it profitable 


juſtitia , fi neque, natura eſt, & ea quz far him Jo to. do, and jo it will come to paſs, 
propter utiliratem , conſtiruirur, utilitate '4 fe they will be no Juſtice at all : For if it 


11a, convellitur. - Cicefo Lib, 1. LE. 


"7 have no Foundation in the Law of Nature, it muſt 
utterly periſh, ſeeing . that which is bottom'd upon Profit and Utility, 3s 


4pr- . deflroged for the ſake of. Utility it ſelf. . 


Prov. 8.18. 


Eſay 10. 1, 
Pal. $4- 20. 


* Prx1.6. SeQ, 


Elay 32. 17» 


, Thus far Cicero 3, , and - much. morg of ſuch admirable reaſoning 
15,t0 be found in that place... Burt we who have the Holy Scri- 
ptures, for our Guide, are.-well aſſured, That Princes, who are 
God's: Miniſters , ought not to.;cnatt any thing unjuſt and diſ- 
honeſt tor a Law; , Kings. reign Ly him, ( (auth Solomon ) and 
Princes decree Juſtice 3 as if then only: they reigned indeed, and 
were truly Kings ,, while they..made righteous Laws. And. the 
Prophet faith , Wo anta them = decree unrighteows Decrees. And 
the Pfalmiſt , That God will, beve. no fellowſhip with that Throne of | 
Iniquity which frameth wiſchief by a Law. And 'tis in no wiſe true, 
( * ſajth Dr. Sanderſon _) that the end of Civil Power and Govern- 
ment , is to preſerve its own Greatneſs , and augment. its Glory ; 
for. the true end of Government .js, That Men may live peace- 
ably and quietly 'in, all Godlineſs ' and Honeſty , and that end, 
Juſtice , ot . all other things ,; 1s beſt; able ro procure 3 for as 
ag gag tells us, The fruit. of Juſtice and Righteouſneſs will 

cace, | 


-- 


In 
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In a word then, the Safety and Welfare of the Subjets, ought not 

to exclude the Safety and Welfare of that Perſon.or Perſons where 

the Sovereignty is. lodged; neither is an obſeryance of Laws divine 

and humane to be ſet afide, and the whole Form of a Government to 

be changed, for ſome preſent ſuppoſed Safety of. theSubjeds; neither 

ought any thing to be made a Law which is unjuſt and diſhoneſt, al- 

tho' it may ſeem for the publick good. And yet it is a moſt certain . 

Truth, That the chiefeſt Law of all, is the Safety and Welfare of the 

whole Body Politick, and that the publick good is the main end of 

all humane Laws. So that Aquinas has given us a very good defini- bs Q. go. 

tion of an humane poſitive Law in theſe words; Ler humana eſt Ra: **4 

tionis Ddinatio ad Bonum commune , ab eo qui curam Commu: 

nitatis habet, promulgata. | 
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Of the various Sorts or Kinds of humane Laws. 
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Laws are either Civil or Fecleſtaſtical, $. 1. Written or wewritten, $. 5. 
Diſtinguiſhed by the Forms of the Goveriment they were made under, 
$. 3. Orby the Name of the Legiſlator, $. 4. Or by the Names of 
People and Nations, $. 5. Of the Civil Law of the Romans, $. 6. Of 
the Digeſts, $. 7. Of the Code, $. 8. Of the Authenticks, &. 9. 
Of the Feudes, $. 10. Of the Laws of the Goths, $. 11. Francks; 
Almans, and Biorians, <$.12. Burgundians, $. 13. Longobards; 
$. 14. Frifons, g. 15. 
HE moſt general and the moſt comprehenſive diviſion of hu- 4. 1. 
mane poſitive Laws, 1s, That they are either Civil or Eccle- 
+ fraſtical; for as the great and learned- Emperor J»ſtinian hath told : 
us*, The greateſ# Gifts which propitious Heaven hath confer d on Mem *. Men, b 
on Earth, are the Prieſthood and Empire that is, the Powers of go- og O62 og 
verning. and ordering of civil and religious Matters. Now theſe ric, dow 
Powers can no ways order and dirett in theſe Affairs but by Laws 3 Telleto ge 
and therefore, ſering the Matters of Religion and State, are of a dif- *11g2evv» 2 
ferent nature, tho' the Prieſthood and Empire ſhould be in one Per- v7 
ſon, ( as they often have been ) yet the Laws for ordering thoſe * 
Matters will be different. 
Again, That Law or Rule about Civil Affairs, which every parti- $- 2: 
cular Nation has conſtituted for it felf, is ſometimes divided into Lex 
ſcripta, or that which for the better preſerving of it is committed to 
writing 3 and Lex nor ſcripta, or Cuſtom, which long and conſtant 
uſe has made a Law, Many Nations committed their Laws to wri- 
ting; every one knows that the Romans had their Laws of rhe 
Twelve Tables, and that the Atheriars writ theirs to hang upon - 
K ars 
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lars for every one to read. But in other places they would not write 
their Laws 3 Lycurges, tor Inſtance, would not his3 but exprefly for- 
* Inviolabiles bad it in his ſo fam'd 'Rhetra, and that, becauſe ( as Bodin * faith ) 
xc; cliururnos . He was perſuaded theywould be more durable and laſting, if they were 
civium non writ in the hearts and minds of Men, than in Tables and Books. And 
tabulis, men- moſt certain it is, That Cuſtom may not only become a Law, but be 
rus non - above Law, and ſupply the defe&ts of Law, and js ſometimes an In. 
rue, L. 3. c. 2- terpreter of Law, yea, and often an _ of it 3 for without 
any conſent of the Legiſlator, deſuetude of it {elf alone doth often- 
times bring about the abrogation of a Law. 

$3. Again, Sometimes humane Laws have been diſtinguiſhed by the 
Names of the Forms of the Governments in which they were made, 
As in Rozre, for Inſtance, when the Government was purely popu- 
lar, then were the Laws called Jlebiſcita; when 'twas Seratorian, 
S:natus Cenſulta ; when a Conſul preſided , they had his Name 
ſuperadded 3 when a Pretor made the Law, 'twas called Jus ]Þz- 
tozftuum ; and when a Tribune of the People, Jus Tribunitium. 

Again, Sometimes Laws have been diſtinguiſhed by the Names of 
particular Legiſlators 3 as for Example, the Laws of Nama, the Laws 
of Draco, the Laws of Solon, the Laws of Lycurgas, the Laws of Cha- 

_ rondas, or the Laws of Fdward the Confeſſor. 

6. 5. Again, Sometimes according to the Names of the People they 
were made for; as the Laws of the A'gyptians, Jews, Perſtans, Lace- 
demonians, Athenians, Romans, Goths, French, or Engliſh 5 for there 
1s nothing which differenceth, and diſtinguiſheth one State and Na- 
tion from another, ſo much as Laws; and there are not any two Na- 
tions under the Cope of Heaven, that have Laws in every particular 
alike z fo that 'tis plain, there is a great variety of humane Laws, eve- 
ry Nation having ſome peculiar Laws of its own, beſides the Civil 
Law of the Romans, unto which all the Nations of this Weltern part 
of the World have always had a very great regard. 

Q. 6. For indeed this Czvil Law of the Romans, doth fo much excel all 
the Laws of any other particular State that we ever heard- tell of; 
yea, even thoſe of the Lacedemonians and Athenians, which were ac- 
counted 'of as more civili2'd and more learned than the reſt, that 
ſome Nations do make it their own proper Law, and are ordered by 
it and others that do not receive it wholly tor their Law, yet ſo much 
admire the Equity of it, that they interpret their own Laws bv it: 

be apes : For it is « Law (* as one hath faid of 1t ) of ſuch Wiſdom and Equi- 

Ci 6 fy, and profound Reaſon, that if all the Conſtitutions, Cuſtoms and Laws 

Law.\P.rt 1. of all other People and Conntries were put together, (excepting none, ſave 

CG: #31 the Laws of the Hebrews which came immediately from God ) they are 

c not comparable to the Law of the Romans, neither in Wiſdom nor Equi- 
ty, neither in Gravity and Sufficiency. (33 | 

C 7. Now. this Czvil of the Romans is reduced-into Four Tomes: 

| Of: which the firſt. is that of . the Digeſts, being 1o- called, by reaſon 

of that comely order obſerved by. the Authoryin ranging every Book 

and Title in its proper place, ſuch-as either the courſe ot Nature af 

fords them, or are fitteſt for the practice of that Proteffion, The 

ſame Tome is allo called the Panded-s, of the Greek words «+ & 

Ix, becauſe it compriſeth al} -that was conthined, and by Juſti- 

ian colleted out of the old Books of the Law. And to this Tome 

alſo 
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alfo ſome add the: Inſti utes, which ind | are:-but 2 brief: Comper- Pear” 
' dine of the Digeſt» or Pande#s, compoſed, by. the Emperor. himfelf,. 
far the benefit of. young Stydents in the Law.;.j, I 
The ſecond, Tqme is the, Code, ſo. called, becaule it is a Book of, q, g. 


Law-Caſes, wherein, matters; of daily and common , praftice.. and .uſe 


c 
. 


are determined, which was. not; done in;that of the Digeſt, which- 
confiſted- chiefly in diſcuſſing , of ſubtle Queſtiqns of Law, more 
than in deciding, of Caſes which fall out in common uſe of Life. — 
. The third Tqme. is that of .che Authenticks,, of the Greek, word d. 9. 
why]fn, cither, fecanſe they. have Authority of themſelves, ag. pro-. 
c from the Emperor's own.mouth, or thax they are:Qriginal to F/dSir Times 
other Writin tranſcribed, from them. . And , this Tome. js divided 4; fare, * 
into {168 Novels , . fo called, *becauſe they were :new Lays, if com- 
pared with.the Laws of, the-Digef or the, Code, ©... 1 
- The laſt Tome is that,of the Fexdes, which came very late tobe a $. 10- 
particular Volume of the Law; it is the Book of the. Cuſtoms and 
SETVICES, Faih, ue Subjects or Vaſlals oye, and do, to their Prince © 2am 
and, Lord,:tor. fuch. Lands and Fees as they hold of thems For 'tis 

very, probable, that the wprd.;Feude ought, to be; deduced from Fi- 

des z for thoſe who are Fendetarjes to others, pwe; Faith and Fealty 

to ſuch whole Feudataries gþey are, and;upon that account are called 

Fideles, that is, ſuch who are: _ or. Homagers; for the nature of 

a Fende 1s, that it draweth with it Faith and Homage. I ſhall-ay no 

more than this, ;at preſent, cancerning-the Civil Law of the Romans, 

which I have called, the Civil Law of the Rowarx, on {et purpoſe to 
diſtinguiſh it fromthat which is frequently. called the Law Civil of 

other places, that is, that Law of every place and Nation, which or-. 
dereth. the Civil Afﬀairs thereof, as they are diſtingwſhed from. thoſe 

which are Religioyvs. For the Law, Civil, when taken in ſuch a large 

ſenſe, 1s the Law which every particular State has framed to it ſelf, 

for the regulating and ordering of Civil Matters 3 in which ſenſe the 

Common Law of ,Ezg/and:may be:called a Civil Law, ſeeing it is the 

particular and proper Law ,of this Nation, . and ſerves for deter- 

mining of all, Cauſes of a .Civil Concern, and indeed it is called 

Jus Civile Anglowm . by Sir. Henry Spelzran in his Gloſſary 5 which Tir. Lex Com 
fame worthy Author alſo, in:another place: of that elaborate Work, ** 

gives us the Origin of ſuch,Laws as were introducedin feveral pla- dectiding 
ces of the Empire; by thoſe Northern Nations, which, like a mighty Anciq. - 
Torrent, over-run all Exrope, and made. a great change in the King- 

doms and Laws thereof; _ viz. \the Almans, Francks,  Friſons, Goths, 

Saxons, Longobards, Danes, Normans, and others, who came from the | 
Beltick, Sea, and the Northern parts of Germany. 

The Goths were divided into Wiffgoths, and Oftrogeths, that is, the 9. I. 

Welt and Eaſt Goths ; the firſt were thoſe who ſeated themſelves in 

Sp4iz, and the other thoſe who rook Pannonia, Hungaria, IUyria, and ,, ” 
other places thereabouts, 'tor their habitation. At firſt they had no * $ub hoe re- 
written Laws, but, according to the manner of all the Northern Na- 8* —_— 
tions, were governed by Uſage and Cuſtom z but their King Enrids- Scripts > waa 
cxs,0r Exricus,orTheodoricus, (tor he had all theſe Names) about A. D. cxevcrunc;nam 
465.gave them Laws in writing, as is teſtified by an Author ofgood 37, morus 
Note, who faith *, That under T King Enridicus, the Goths begaz to tenebancur.1i- 
have written Laws,being un:ler the government of unwritten Cuſtoms before. - och wg ak 
K 2 Tay: —-: 
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The Frincks and Abwans were both of German Race, as were alfo 
the Bojoriaris or Biorians, and Riparian, (o called, it ſeems, becauſe 
the place of their habitatioh was included within the- banks of the 
Rivets; Rhine, Moſa, and Moſel/a. Theodoricss, theit fitſt Chriſtian 
King, gaye Laws to ther all, about Arms Domini 512. which he did; 
by calling rogether Men skilful in the Laws of each Nation, and com-' 
manding them to write down Laws according to the ancient Cuſtoms ' 

14. ibid, of every place, adding, fublttating, and —_ , according as the' 
State of the Chriſtian Religion required ; and what he could not 

_ reform, {6 well as he defired, by reafon of ſome inveterate Pagaw 
Cuſtoms, Childebert I. attempted again to do, and Clothorize Wl. 
brought into fome perfe&ion: but Dogabert the Great, brought their 
Laws into the moſt exa& order, for he gave to every cf them 
their Laws in writing, having cauſed them firſt to be confirmed by 
the Princes and People of each Kingdom. The Francks have another 
Law indeed more ancient than the times of Theodoricus, called 
Ler Sqalfca, the Salick Law,” made in the days of Pharamond who 
was their firſt Leader, whert they paſſed the Rhize, and ſubdued the 
Gavls, and in this Law it ſeetns, ('as the French do pretend, who 
once urged it againſt our Edward to: ſerve a turn) the moſt re- 
markable Proviſo is, it terram Salicam multeres ne ſuccedant, 
Women, are not to ſucceed in the Salick Land, which Land no body 


can well tell where it is. 
422 The Bargundians in theit Original, were a People dwelling in 
thoſe parts, in which are now the Dukedoms of Mecklewburge and 
Pomerania, and dwelt m Tents, which they called Burgs, from «+ 
= whence they had their name. About the year 116, they left their 
former'Seats, and planted themſelves in the Towns and Villages be- 
longing now to the Marqueſles of Baden, and EleQors of Rhee, 
about which time they received the Chriſtian Faith 3 afterwards 
they paſfed_ the River, and entred Gawl, at the invitation of Stilico, 
to oppoſe the French, who then threatned an Invaſion of the Rowan 
Provinces 3 and their Succeſs was ſo great, that they poſſeſſed them- 
ſelves of all which lay from the fartheſt Shore of Rhoſze tothe Alps 
of Italy,and from the Mountain Yawge to the Mediterranean, Provence 
only excepted. About A.D.501. they had Standing Laws given them 
Ibid. by their King Guzdebald ; as Sir Henry Spelman _ by the plain 
In Dei no. Words Of Sigebert 5 In the Name of Qod, and in the ſecond Year of the 
mine, anno Reign of our moſt gloriows King Gundebald, a Book of Conſtitutions 
—_— regni about things paſt and preſent, and of Laws to be for ever obſerved, was 
omini noſtr1 . , 
 glocioſiimi ſet forth, 4 Cal. April, at Lions. 
ker conflicationum de przteritis & praſentibus, atq; in perpetuum conſervandis legibus, edicus ſub dic 
quarto Cal. April. Lagduni. 


$ 14. The Longobards were of Saxon Race, and at firſt inhabited Paxne- 
14. ivia, 7214, but about A. D. 550. they were invited by Narſes, the Roman 
Genera), to come into [taly, by whoſe help he overcame Totelas and 
the Goths, and they being a numerous and powerful People, there 
ſeated themſelves, and had Laws given them by Rotharis one of their 

" Kings, as one who has writ their Hiſtory in theſe words declares 3 
Ro- 


— 
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Rotharis the King of the Longobards eexſed theſe Lawt which thigre- +; 
tained only 4 Memory and Cuſtom, to be writ i pore ee pn 
ded the Book to be called an Edi ; and this was done tn the 70% year fam leges qua 
after the coming of the Longobards 7»t4 [taly. | 93 
ie compoſuit,. codicemq z 1 Edidtunt i i fecit; ww -arget a 
Rn Sepruagefimus. Fake Dione | me Pr eren7 "x wn 
As for the Friſozr, they had Laws given them before' the time of 4. 15. _ 
Chatlemain, as our Author thinks, being induced fo'to believe; hy mY 
the Teſtimony of Lindenbrogizs, in his Book of Ancient Laws. © And Sjclnun, ibid. 
the Laws of the Saxons, Daxes, and Normans, we refer to the'tiext 
ow: 9, where we intend to treat of the Origin of the Laws of 
England. | 


L 
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Of the Origin .of the Laws of England, and the way » 
- of making Laws there. | 


tt —— i —_——_F_—_AT__ 


The Contents. , |... 


The Neceſſity of Laws in every Government, $. 1. Of the Laws of the 
Britains, $. 2. Of the Laws of. the Saxans, Jutes aud Angles, $. 3+ 
Ofthe Laws of the Danes, $. 44 Of the Law of Edward the Cong- 
feſſor, and the Common Law of England, $. 5. Of Alterations made 
in it by William the Conqueror, $. 6. Of farther Alterations made 
by his introducing the Law Feudal, $. 7. Of the Origin of Feuds, 
g. 8. Of the ſeveral ſorts or kinds of Feuds, h. 9. Of divers 
Laws and Cuſtoms which proceeded 7 the Feuds, $. 10. O 
YHagna Charta , 9. 11. Of what the Common Lew doth now conſiſt, 
$.12. Of the way of making Laws inEngland at this preſent time, 
$ 12. {j 


T hath been ſhewn in Cap. 5. $. 2. That no any or Property &. t. 
can be any where ſetled, nor any equitable diſtribution of Juſtice 
made, nor any due adminiſtration of Government performed, with 
out known and eſtabliſhed Lawsz upon which account ( asI ſup- 
poſe ) BraJor begins his Books of the Laws and Cuſtoms of Ex- 
gland, with theſe words *, Every King who will govern well, will find * 'n _ qui 
two things very neceſſary , viz. Arms. and Laws z For no Govern- "FEB =* 
ment can be maintained without them,and each of them ſtand in need duo hze, arms 
of the mutual help and aſſiſtance one of the other, becauſe. as the ma a 
executive part of the Government ought to have a ſufficient coer- 
ave power to put Laws in execution :. So Arms and Force cannot be 
ſo rightly and duly managed, as by known and eſtabliſhed Laws. | | 
And from this neceſſity of Laws in every Government, we may - 4. 2: / 
ſafely conelude, That the Britains, and firſt Inhabitants of this Iſle + | 
had their Laws, altho' now at this time we know but very little of 
them, 
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thems.iSir Horry, Spelman indeed | tells us, of ſforne Britjh Laws called 
Ca Leges alone, made by.one Molmitivs a King of the Britains, 
1695. 1201 ohJ *yeArs. reathe camnng of Chrift,ard, alſo of- e-other Laws 
mom" 1 made by Queen Martia, or: Martis Frobaghe Wife of Guenthelinx:, 
4x, ..-- during the Minority of her Son, and before the time of Chriſt 350 
pl to: 4honurit and" that Grldss tranſlated'them our of the Britiſh Language 
into Latin, and png Arm gg ſet then forth in 
'. , the Sexo, and called them Myrcherlaga, ;qr Mercian Laws, and gives 
Lib, 1.£cap.z0 he Krone of Monacs * 4 it. 3: but without doubt the 
FO was decayed, for.'tis evident enough, that there .was another 
\-*  * Reaſop, of. the,Name Meichpnlaga, as. will appear angnz and as 
* for ghe Lays of, that Britih King and . Queen, ( if any ſuch there 
were ) one would be apt to conclude by the Fate they had, that 
they wete not very good 3 for it ſeems about the year of Chriſt 914, 
a Britiſh Prince called Hoelys Dha, or Hoel the Good, did aboliſh them - 
all;and cſtabliſfothers inthe room of ther, which were called Le- 
' ges Hocli Dha, and which, as the before-cited Author faith, are yet 
to be ſeen both in Britiſh and 'Latin Manuſcripts. 

But paſling from theſe Britiſh Laws, of which we have no great 
certainty; in the:next place wwe-are to conſider the Laws ot the 
Saxons ;, a People called in by; the Britains, tor theit Aid and Afli- 
ſtance againſt the Pi#s, but who- afterwards became Lords and 
Legiſlators in this Iſle. They came out of Germany, and ( as Camdes 
obſerves ) went under one common Name of Saxons, and yet had 
among them three ſorts 6” People, or' three ſeveral Tribes, viz. 
oa X ONES the, Saxo , who, then bore the genera] Name, the Jutes. or Goths, 
JUT & & andthe Ing, Who; at laſt got- the general Name to themſelves, and 
SGT Gn'of which we are. called Argh, on Engiiſh-men at this day, They all 
Sntinibus dif} Of (heh ar'fixſt had'theix ſeveral Laws and Cuſtoms ; the Azgh were 
creti erant, governed by a.Law which was called Mercia,, or the Law of the Mer- 
ones and the Weſt-Saxons, who deſcended from thoſe who then 
Sazones voca- bore the genera! Name, had a Law alſo to them appropriate, and 
_ Com ſo had the Jwtes alſo, (from whom deſcended the Inhabitants of 
ow th, We \Kent * 1iatil they were incorporated into the Weſt-Saxoxr, ( of 
"which, their.xetainjng ſome ſpecial arid peculiar Laws to this very 
day is a ſufficient 'proof': ) But becauſe they became incorporated 
with the Weſt-Saxons, (as Sir Henry Spelman ſaith they were) there- 
fore at, the coming, of the Dares, there were but two ſorts or kinds 
bf Laws of any Note in this Nation, vis. the Laws of the Jates and 
Feſ#-Saxons,, which was called Weſt-Saxerlage 3 and the Laws of the 
*Angli, which was called Merchenlage, excepting always the Laws ſpe- 
cial of ſome particular Kings, as for Inſtance, the Laws of Erhelbert, 
Offa, Alured, Edwardthe elder, Eggar,and others, which were made 

by (Bait ati, and as occafion required. 
X But-a ter the Danes.came here, and conquered the Kingdoms of 
Mercia and Eaft* Angles, and a great part of that of the Northwnbers, 
they gave new Laws, which from them were called Dexelage 3 fo 
that 'thenceforward, for the ſpace of about 3o Years, there were 
three ſorts of Laws in England, the Merchenlage, the Weſt-Sexenlage, 
and the Denelage, reſpetting all (ſaith my Author ) as to the man- 
ner of the Prohibition, but as to the inflicing of Multts and Puniſh- 
ments, reſpeQting the Dares according to their Cuſtoms, and the Ar- 
| | gles 
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gles or Mercians according to theirs, and the Weſt-Saxons according 
to theirs. * And what part of the Nation was under one Law, and +*vid Camden. 
what under another, may be ſcen at one View in this following - _ Rrie 


Table. Santi Ed- 
mund. 


Under the eſt. Saxenlege, 1 Kent, Suſſex, Surrey, Berks, Hants, So- 
were the Counties of merſet, Dorſet, and Devon. 


Under the Danelege, were 
the Counties of 


Lincoln, Northampton, Bedford, Bucks 
Hertford, Eſſex, Middleſex, Norfolk, 


Fs Darby, Nottingham , Leiceſter, 
Suffolk, Cambridge and Huntington. 


Under the Merchenlege , 


were the Counties of Oxford, Cheſter, Shropſhire and Staf- 


Gloceſter, Worceſter, Hereford, Warwick, 
) fordſhire. 

But when Edward the Confeſſor came to the Crown, in whom the &F. 5 
Saxon Race wasreinthroned, it did not pleaſe him, that there ſhould Ann- 1542. 
be ſuch a diverſity of Laws in one Kingdom 3; and therefore he 
colle&ed out of the Daniſh, Saxon, and Mercian Laws before-men- 
tioned, one univerſal and general Law, which from the matter of 
it was called the 4 Common Law, and from the Author of it, The +Quz? re Lex 
Law of St. Edward the Confeſſo!, as our Author obſerves 3 * Ard Communs, ab 
this (faith he) was the Origin of the Common Law of England, (let Auttore Lex 
Men think what they will of it ) which came from ſmall beginnings, as — eſt, 
great Rivers do ofien flow from little Fountains, and is at this day, upon Woid @ _ 
that account, not at all alike to its Mother. — _ 


| ; anguſtis fonti- 
bus, natum eſt jus noſtrum hodiernum, filia matri parum ſimilis. 


After the coming of the Norman Conqueror, and after he had &. 6. 

perfectly ſubdued the utmoſt parts of the Nation, {as Camden out 
of Gervaſiws Tilburienſts tells us ) he then re- Wn : Gs 
ſolved to govern his Subjefs by written Laws, a—_ oe ng a Jo 
and laying before hin the Laws of England, ac- legibus Anglicans ſecundum wipenias ea- 
cording to the former tripartite diviſion of them, Weſt > money rw eſt AD 
P:rchenlage,Denelage and Weſt Sexenlage bavir, quiſem aurem. approvans, wa 4 

e condemned ſome of them, and approved others, as Newhze leges quz ad regni pacem 
and added to a ſuch foreign Neuſtrian Laws, br. pag, 89 edit. peed annurs ajecit 
as he thought moſt proper for the preſervation of 
the Peace of the Nation. From whence it is moſt clear, that a very 
great alteration was then made in our Engliſh Law, for ſo many of 
the Norman Laws and Cuſtoms were then introduced and mixed 
with 1t, that whoſoever will take the pains ((aith our learned Zouch) 
to read over the cuſtomary Book of Normandy, and conſider the preſent \n dubium 
Law and Cuſtoms of England, will find, that there may be a Reaſon Gm 
to doubt, whether the Normans had their Cuſtoms from the Engliſh, or 2 an An- 

1 


the Engliſh from the Normans. Src 
| mannis con- 

| ſuctudines 
mutuati fint. E/-m2nt. jur. prud. in Pref, ad LeR, 


Bur 


*- Circ. An.1078. 


Bo 
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Hominium fibi facere, & contra omnes 
homines fidelitatem jurare, omnem Anglite 
incolam imperavic. Apud Camdenum ub1 
ſupra. 


But the Conqueror made yet a farther alteration in the Ergli(h 
Laws, by introducing the Laws and Cuſtoms of the Fe#ds 3 which, 
[ think, is acknowledged by moſt Authors. {xgulfvs, an Author of 


that very Age, faith, That he cauſed Homage 
to be done, and Fealty to be ſworn to him by all 
his Subje&r, to ſland by him, and defend bim 
againſt all men whatſoever. But Sir Henry 


Spelman, a curious ſearcher into things of this fort, is more plain 3 
for, ſpeaking of ſome. Grants and Additions made by Herry the Firſt, 


- Ort1 videntur ratione juris teodalis quod 
Avglis primus impoſuit Guliclmus Con» 
queſtor. Ghſ. in dial. de M. Ch. 


Feodorum ſervitates in Briranniam noſtram 
primus invexir Guliclmus ſenior, Conque- 
ſior nuncupatus z qui Lege ea e Normania 
traduRta, Angliam toram tuis divifir commi- 
litibus. [b. in diatrib. de feud. pag. 218. 


Edio publico univerſz pecuniz 2c prz- 
diorum quz quilgz potſidebar, ſe Vominum 
apyellari juſiit, & 'proprietatem fiducize 
nomine frucndam permiſit. De Repab.l.2.c.2- 


and enjoy a Propriety 
. Homage and Fealty. 
d. 8. 


unto the Laws of Edward the Confeſſor, he 
faith, They were by reaſon of the Feudal Law 
which William the Conqueror firſ# impoſed 
pon the Engliſh. And in another place he 1s 
yet more plain, for he faith expreſly, Thar 
the Feydal Servitude was firſt brought 1nto this 
orr Britain by William the elder, ſurnamed the 
Corqueror, who brought the Feudal Law from 
Normandy, . and divided the whole Land among 
his chief Officers. And Monſ. Bodix 1s allo 
very clear as to this point: The Conqueror 
(faith he) commanded all by his publick, Edid, 
to call him Lord of all the Money and Land in 
England, and permitted his Subjefs to have 
in their Goods and Lands, uyon condition of 


As to the Origin of Feudes, and their firſt Inſtitution, Authors 


greatly differ : Some ſay they began in the time of Conſtantine the 
Ureat, and others make them the inſtitution of Alexander Severs ; 
and others again deduce their Original as high as the ancient 
Cltcnteics of the Romans ; but this is exploded by Bodir, who tells 


Jus Feudorum quodammodo novum vide- 
tur, & ante Longobardorum in Ital'am in- 
curfjones ixnotum 3 at jus Client lare anti- 
quiiiimum eft, & ante Romuli rempora,non 
modo Grecis, ſed eriam Celtis, Iilvriis. Afia- 
ticis, Mgyptiis ufratifſimum. 6odin de R:- 
pub, lth, I» cap. 8. 


us, That the jus Feodale is of much leſs ſtar- 
ding than the jus Clientelare 3 for, ſaith he, the 
Feudes are of a late date, and not known before 
the Incurſions of the Longobards into Italy 5 but 
the Clienteles are of greater Antiquity, and have 
been of uſe among the Grecians and - Egyptians. 
and Aftaticks, and others, long before the days of 
Romulus. And in another place he tells us; 


Qui primum T hat »othing about Feudes is to be found in the Laws of the Code, Au- 


ab extremis 
Scythiz «ris, , 


thenticks, or the PandeCts, but that the Northern Nations, ſuch as the 


Europampene 11m2ns, Longobards, Saxons, Burgundians, Goths, Olſtrogoths, 


totam. ferro & Engliſh, and Scotch, learnt the 


uſe of the Feudes from the way and pra- 


flamma vaſta- 7;.» of the Hunns, who from the fartheſt Coaſts of Scythia over-run all 


runt. 16. lib. 2. 
Cap. 2. 


' Furope with Fire and Sword. And tothis Sir Henry Spelman accords, 


* Feudorum 3Nd faith, That * the Origin of Feudes was from the neceſſity of Soldiers 
igiturinven- ad Military Diſcipline 3 For upon that Incutfion of the Wnns, all 


rum peperit 
rej militaris 
neccflitas. 
Di atr 1 Lp de 
Feud. 


the Erropean Princes, it ſeems, thought it convenient, for the better 
ſecuring of thcir Territories, to diſtribute whole Regions of Land 
among their principal Officers, with a power to parcel it out to 
their Soldiers, by way of Ferde for their Pay, who ſhould hold of 


them as they hcld of the Prince that 1s to ſay, by ſwearing Homage 


and Fealty, that ſo ail, when cgled upon, might be in a readineſs 


to 
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to aſſiſt the Prince againſt the Common Enemy : And the invention hid: 
of this way (faith he) ſome refer to the French, ſome to the Longo- 
bards, and ſome to the Germans. 

But whenſoever, and by whomſoever they were firſt invented, &. 9. 
it is certain, they were introduced here by Williaz: the Conqueror, if 
they 'were not here before, (as in all probability they were) in the 
time of the Saxons : And we find that there were ſeveral ſorts and 
*kinds of them, ſome regal and ſome not regal ; the regal were ſuch 
as were given and granted by the Prince only, and of theſe ſome 
were Eccleſiaſtical and ſome Civil ; the Ecclefiaſtical were of ſuch 
as were made to Archbiſhops and Biſhops, and the Civil were ſuch 
as were granted to thoſe men who were only of a Lay Concern 3 
and theſe were of two ſorts, ſome ſuch as were called Majozes 
Caivaſorrs, as Dukes, Earls, and Lords ; others ſach as were 
Pinoes Uaivaſores, viz. ſuch as were in a middle Region, betwixt 
the Common People and the Nobles, as Knights, Eſquires, and Gen- 
tlemen. The pot Regal Fexds were ſuch as were granted and made 
by the Doinint Jntermedit, as the Fexdiſts call them) and which 
in our Law are called Yelme Los, thar is, by thoſe who held im- 
mediatcly of the Prince, whether Archbiſhops or Biſhops, or the 
great or leſſer Valvaſors, and yet had a power of granting Fends unto 
others. 

Now all theſe ſorts and kinds of Feuds, whether Regal or not 5. 10, 
Regal, whether Civil or Eccleſiaſtical, whether made by the great 
or the leſſer Valvaſors, came all to have ſeveral and peculiar Laws 
upon their inſtitution, and were as various and different, as the 
Conditions which the Lord of the Fee was pleaſed to make with 
his Feudatary. And hence aroſe ſeveral ſorts and kinds of Tenures, 
as the Fenda Militaria, which now in our Law is called Knight-Ser- 
vice 3 the Feuda Scutiferornm, now called Eſcxage 3 and the Caſtalia, 
or the keeping of Towers and Caſtles, which 1s called by Littleton 
Caſtle-ward. Hence alſo ſprang ſeveral Laws and Cuſtoms, as, That 
the Relict or Widow ſhould have the Thirds of her Husband's 
Eſtate 3 and, That the Husband might hold the Fexd belonging to 
his Wife ſo long as he lived, it ſhe had brought forth a Child who 
was heard to cry 3 which is called Jas Curialitatis Anglie, and Per Spelman's 
le Curteſte, or, The Conrteſie of England. And hence alſo there be- ©!o% 329: 
came a neceſlity of holding and keeping ſeveral Courts; for not 
only the Prince, but the Lords Spiritual and Temporal, yea, and 
ler Valuaſors alſo, came by this Inſtitution to have a Juriſd;&ion 
over, and were to fee Juſtice done. to all thoſe who were their 
Tenentes, or Holders undcr them. The Prince oftentimes fate perſo- 
nally in Court, and that of the K7zgs-Bench has from thence (as vid. Sanderſon 
ſome ſay) its name, and at this day all Writs there returnable, run mars rl 
in this ſtile, Coram Nobis, and all judicial Records tiled, and all Regal Power, 
Pleas there holden enter'd Coram Rege, and not Coram Fuſtitiariis Pe $5- 
Demini Regis, as in other Courts. And as the Prince, ſo the Meſme 
Lords alſo had all their ſeveral Courts, every Mannor had, as it hath 
now, a Court Baron, and hence were all the cuſtomary Courts of 
Copyholders ; for as the Learned in our Common-Law tell us, tho' vis. Dial. 1.0f 
in ſome Statutes mention may be made of theſe Courts, yet never- *< Grounds 


theleſs of the firſt inſtitution of them, and that ſuch Courts ſhould SITES 
| L 
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Quorum pr#- 
cipuus erat 
judicium pa- 
rium. Deſcrip. 
Ju. temp. ſe- 
cund. conf, 
Feud. Zouch, 
'/ 
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be, there is no Statute, or Law written in the Laws of England : fo 
that all the ground and beginning of the ſaid Courts, depend upon 
the Cuſtom of the Realm. Again as theſe Fexds had ſeveral Courts 
appertaining to them for the diſtribution of Juſtice : ſo for the 
better performance of it, divers ways of tryal, and finding out of 
truth were invented, which were not in uſe in the Civil Law of the 
Romans : Of which the chief (faith Zouch) was a tryal by Peers, or twelve 
men, of equal condition with hin whoſe Cauſe was depending, and is now 
called a Tryal by God and the Country. And as new ways of Tryal , 
ſo new ways of puniſhing followed upon this Inſtitution of Fexds, as 
for inſtance, per diſtriffionem Nobilinm, which is the very fame 
with our diſtringas, or way of Diſtreſs at this day 5 and by For- 
Bannization, whichis the ſame with our Otlegation, or Out-Lawry, - 
And it is no hard matter to deduce, from the inſtitution of Fexds, 
and the way and manner of giving, granting, and receiving - of 
them, and from the Courts appertaining to them, and from the way 
of proceeding in thoſe Courts, a great part of that which is now 
called the Common Law of Enz/and. In a word, at the inſtituti- 
on of Fends, Nova quedam juris Origo, a new Origin of Law began: 
tor ( as the learned in tall Laws tell us) whereas before the 

inſtitution of the Fexds , according to the Ci- 


. = - _ inter Row ng & vil Law ofthe Rowarys, therelay a mutua! ob- 
© ir EIDUDIICZ tanrum atio . . . S 

————_— 4 poſtquam principes = ligation, betwixt the Magiſtrate and the Sub- 
in Feudum concefſerunt, arttius Vinculum jet, upon the account only of the publick 


conſtituebarur. 
libus &f Normanicis, Part. 1. $. 1- 


6. 11. 


In Diatrib. de 
Feud. (Fy intit. 
Lex, in Gloſ- 
ſaris, 


Zouch, de Conjnet. fends- x00d , when the inſtitution of Fends was 
made : thence aroſe acloſer bond betwixt the 
Feudatory and ſupreme Lord. For beſides that natural allegiance, 
which was due from every Subje& before, upon account of the 
benefit he reaped by the government 3 now there was-a new ob- 
ligation of Fealty and Peace, upon grant of the Ferd. 

But paſſing from theſe Feu:!s , and the fenda! Laws, the know- 
ledye of which, conduceth much to the better underſtanding of our 
Common Law and its Origin, (as Sir Hexry Spe/mar more than once 
obſerves) let us look a little into the Origin of that Auguſt Charter, 
of the Engliſh Liberty and Property, called Magna Charta. The 
firſt rudiments of it I think all agree, to be laid by Herry the firſt at 
his coming to the Crown 3 who then of his own accord, did both 
in thegeneral confirm all the Laws of Edward the Confeſlor, and 
in particular, adds certain ſpecial Grants unto them, which he 
cauſed to be compiled, and writ in one great Cart, and to be kept 
in ſome certain publick place in every County. 
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Which Chart Tſhat heretranſcribe out of Matthew Paris, 4d " _—_— 
inſert, to make it more Publick, and that it may appear "64> 
how it was the Seed from whence the Grand Charter did 
grow : and the rather, becauſe we ſhall have an occaſion 
to make mention of it hereafter. 


T_T Enricus Dei gratia Rex Angliz,Hugoni de Boclande Vicecomiti, 
& omnibus fidelibus ſuis tam Francis quam Anglicis in Here- 
fordſheire ſalutem. Sciatis me De1 miſericordia & confilio commu- 
ni Baronum Regni Angliz Regem efſecoronatum. Et quia regnum 
oppreſſum erat 1njuſtis exacionibus, ego reſpeftu Det & amore, 
quem erga Vos omnes habeo , ſan&am Dei Eccleſiam liberam facio, 
ita quod nec eam vendam, nec ad firmam ponam, nec mortuo 
Archiepiſcopo,vel Epiſcopo,vel Abbate,aliquid accipiam dedominio 
Eccleſiz vel de hominibus, donec Succeſſor in eam ingrediatur. Et 
omnes malas Conſuetudines, quibus Regnum Angliz opprimeba- 

tur, inde aufero, quas malas Confuetudines in parte hic pono. 
$i quis Baronum meorum, Comitum vel aliorum, qui de Me 
tenent; mortuus fuerit, Hzres ſuus non redimet terram fuam, ſicut 
facere conſueverat tempore Patris mei, ſed juſt2 & legitimd releva- 
rione relevabit terras ſuas de Dominis ſuis. Et fi quis Baronum vel 
aliorum hominum meorum, filiam ſuam tradere voluerit, five So- 
rorem, five Neptem, five cognatam, mecum inde loquatur, fed ne- 
que ego aliquid de ſuo pro hac licentia accipiam, neque defen- 
dam e1, quin eam det, excepto fi eam dare voluerit Inimico meo. 
Et fi mortuo Barone vel alio Homine meo, filia Hzres remanſe- 
rit, -dabo illam cum confilio Baronum meorum cum terra ſua. 
Et fi mortuo marito, uxor <jus remanſerit, & fine Liberis fuerit, 
dutem ſuam & maritagium habebit, & eam non dabo marito, nifi 
ſecundum velle ſuum. $1 vero Uxor cum liberis remanſerit, do- 
tam ſuam & maritagium habebit, dum corpus ſuum legitime ſerva- 
bit, & eam non dabo nifi ſecundum velle fuum, & terrz libero- 
rum cuſtos erit, five Uxor, five alius propinquior, qui juſtus efſe 
deber. Et przcipio, ut homines met (imiliterſe contineant erga fi- 
lios & filias, & Uxores Hominum ſuorum. Monetagium commu- 
ne, quod capiebatur per Civitates vel Comitatus, quod non fuit 
tempore Edwardi Regis, hoc ne amodo fiat, omnino defendo. Si 
uis captus fuerit ſive monetarius, five alius cum fals3 moneta, Ju- 
ſta rea inde fiat. Omnia Placita & omnia Debita, quz Regi 
Fratri meo debebantur, condono, exceptis firmis meis, & exceptis 
lis, quz pada erant pro aliorum hereditatibus, vel pro illisrebus, 
quz juſtin alios contingebant. Et © quis aliquid pro hreditate ful 
pepigerat, illud condono, & omnes relevationes, quz pre rettis hz- 
reditatibus padtz erant. Et ſ1quis Baronum vel Hominnm meorum 
infirmabitur, ſicut ipſe dabit vel dare diſpoſuerit, pecuniam ſuam : 
itadata efſe concedo. Quod fi ipſe przventus vel armis vel infirmi- 
tate, pecuniam ſuam non dederit, nec dare diſpoſuerit, Uxor ſua, 
ſive Liberi, ve parentes & legitimi homines ſui pro anima ejus eam 
dividant : ficut eis melius viſum fuerit. Si quis Baronum vel Ho- 
L 2 minum 
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minum meorum forisfecerit, non dabit vadium in miſeria pecuniz 
ſuz,ſicut faciebat tempore Patris vel Fratris met : ſed ſecundum foris- 
fatturx modum: nec ita emendabi: ſficut emendaſſet retro tempo- 
re Pattis' vel Frattis mei. Quod fi perfidiz vel Sceleris convictus 
fuerit; ficiit'culpa, fic emendet. Murdra etiam ab la die, qua 
in Regem coronatus fui, omnia corndono, & ea que amodo tata 
fuerint, juſt> emendentur, ſecundum lagam Regis Edwardi. Fo- 
reſtas communi conſilio Baronum meorum in manu med ita retinui, 
ficut Pater meus eas habuit. Wilitibus qui per loricas terras ſuas 
defendunt, terras Dominicatum carucarum ſuarum quietas ab otn- 
nibus geldis & omni, proprio dono meo concedo : ut ficut tam 
magno gravatnine alleviati ſunt, ita equis & armis ſe bene inſtru- 
ant, ut apti & parati ſint ad theum ſervitium, & ad defenfionem 
Reghi mei. Pacem firmara pono in toto regno meo, & teneri 
dthodo precipio. Lagam Regis Edwardi vobis reddo, cum illis 
emendationibus, quibus Pater meus eam emendavit, confiho Ba- 
ronurm ſuoruit. Si quis aliquid de meo, vel de rebus alicujus, 
poſt obitum Regis Willtielan Fratris met cepit, totum reddatur 
citd abſque emendatione : Et 1 quis inde aliquid retinuerit, ille ſu- 
per queth inventum fuerit, graviter mihi emendabit. His Teſti- 
bus, Mauricio Londonienſi Epiſcopo, Willelmo Wintonienſi ele&o, 
Girardo- Herfordenſi Epiſcopo, Henrico Comite, Simone Comte, 
Walters Gifford Comite, Roberto de Monte Forrti, Rogero Bi- 
god, & aliis multis, fate ſunt rot Chartz quot ſunt Comitatus 
11 Anglia,&« Rege jubente, poſitz in Abatiis ſfingulorum Comitatu- 
um ad Monutnentutn. 


This Charter was afterwards Confirmed and augmented at times, 


' by his Succeſſours King Stepher, Herry 2d, King John, and Henry 
' 3d. but had the fate of many windings, and turnings, advances 
- and retrogradations, (as may be ſeen in the Lives of King John and 
Henry the third) until at laſtit came into that form in which it is 


now extant in our Statute-Books, viz. in the 9th year of Her. 3d 


d. 12. 


7 


and confirmed in the 28. year of Edward the firſt. 
Beſides this Grand Charter, which we may juſtly ſtile the palladinm 


_ of the Lives and Fortunes, and Liberties and Properties of Engliſh 


Dial. 1, cap-4- 


men 3 there are many other Statutes alſo, which now are to be 
looked upon as part of the Law of Erglard: So that I think the 
Author of the Dialogues of the gromrds of the Engliſh Laws, has 
rightly determined in this matter, where he tells us, That the Pre- 
ſeht Law of Exgletdis founded upon fix grounds 3 firſt, it is groun- 
ded oh the Law of Reaſon 3 ſecondly, on the written Law ot God ; 
thirdly, on divers general Cuſtoms of the Realm 3 forrthly, on di- 
vers principles which be cafled Maxitns in Law 3 #fthly, -on civers 
particular Cuſtorts 5 and fxth/y, on divers Statutes made in Parlia- 
ment by the King ard Corton Council of the Realm. As to the 
Hiſt of theſe, itis a common ſaying with ns, That our Law is foun- 
ded upon Reaſon; and indeed'it would be a ſtrange Law if it was 
not, ſeeing the very Eflence of all Law conſiſts im ſack a right Rea- 
ſon, as commands things honeſt, and prohibirs the contrary ; and 
is of vine Pxtraftion, as hath been already ſhewed. As to the 
ſecond ground, viz. the revealed Will of God, it is moſt certain, that 


. whatſoever Edit or Command is repugnant to it, is ipſo fatto, void, 


and 
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and no Law at all, nor can oblige the Conſcience of any man, ſee- 
ingitis not according to the Law of him, who is the fountain of all 
Law, and that Only Lawgriver who 1s both able to ſave and deſtroy. 
As to the third and fourth groumds, viz. general Cuſtoms and Law- 
maxims, they are both of them _ many, and [ intend not to 
trouble my {elf with relating any of them; He who hath a mind, 
may ſee a great number of them reckowd up in the 7th and 8th 
Chapters of the Book laſt quoted 3 Only this ought to be well no- 
ted, that what is fuch a general Cuſtom, and what fuch a Prin- 
ciple or Maxim, as may deſerve to be accounted of as a ground of 
Law, is to be determined of by the Judges, and not by the Jury 
of Twelve Men. But as to a-ſpecial cuſtom of a particular place, 
which isthe fifth ground,ita queſtion ariſe whether there is any ſuch 
cuſtom or not, it ſhall be tryed by Twelve Men, and notthe Judges, 
except the ſame particular cuſtom be of record in Court. As to 
the fixth and laſt ground of our Law, viz. the Statutes made by the 
King in Parliament, another learned 1n the Law, tells us, That ma- Stamford in 
ny times, thoſe Statutes do but only ratifie and declare, that which ———_ or 
by Common Law was held betore 4 but however at thisday it is well Crown. 
known, that they make a principal part of that which is properly 
the Law of England. 
There is but one thing more I have to/add to this Chapter, and 
that is to ſhew, where the Legiſlation, or power of abrogating 
old Laws, and making new ones in Exglarnd, is placed. And with 
us 'tis placed, as it ought to be, and is in all other States, where the 
Soveraignty and Supremacy is placed. For even here that of U!- 
pianthe Roman Lawyer takes place, * What the Prince pleaſes, is to *quoa princi- 
have the force of the Law: which yet we muſt not ſo underſtand, as p! placuttlegis 
if it was with us now, as Juſtin ſaith, it was in the days of old, 4c Soom 
+ when the wills of Princes ſtood for Þaws. But fo as our Brafon ex- principum 
plains it, what the King pleaſes) that is, faith he, || — by the P'o —_ 
Connſel of his Nobles, after mature deliberation had, the King ſhall en mY 
make a I aw, by tonching the prepared form with the Scepter, and ſay- Wicquid ex- 
ing, Le Royle veult, the Kings will 1s that it be a Law. For with wn. rn 
us here, neither can the Commons nor the Lords,cither feverally or & habits cu- 
joyntly , without the Royal aſſent, nor the King without their firſt per 0c _ 
preparing and forming of it, make any Law to oblige the Sub- cractaru td 
Je 5 for the people hcre with us, have their conſent in the ma- fucrirdefini- 
ing and abrogaring Laws, as indeed they ought to have for ſevera} Wo is 
= ow but tor this eſpecially, becauſe that the legitlation this 
way made, muſt needs conduce much, both to the Peace of the 
Nation, and fatery of the Prince. For people carmot but reverence 
ſach Princes as do not go about, either -to make new Laws, or 
abrogate old ones, withour their conſent; and alſo obey ſuch 
Laws moſt willingly as they themſelves bave conſented to, and pre- 
ſented to the Prince to be made: Nay,; the conſent of the people 
/ here with us, is notſuch a bare conſent, as when the Law already Sed conſenſus 
before-hand is prepared , and then ' preſented to. the people Fires ance 
as a Law neceſſary for the Weal-publick,, with a formal Rogation Legis. Sander- 
they would conſent to it, and by their Suffrages make it a Law :/* & ts 
which was the manner of making Laws once at Rowe. But an ex- $7," 7 
prels conſent before the Rogationz thatis, when the Law is of 
their. own forming, and making, both as to matter, and words, 
. and 
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and way of expreſſing it, and then preſented by their own ſelves to 
the Prince for his confirmation. A way which doth neither debafe 
the Majeſty of a Prince too much L nor exalt the Power of the 
p People too high 3 but ſuch a wayas is ſurely beyond the Wit of 
Ad _moderan- jan to invent a better, both for the moderating of Kingly Power, 
gum poten- and reſtraining of Popular Liberty. A way, for which we are moſt 
—— hnenenkng highly beholden to the Wiſdom and Prudence of our Progenitors. 
li coerces A way, which ſuits ſo well with the Majeſty and Supremacy of 
dum. Sand'rſ. Kings, that they have not had, nor yet have, nor 1 —_ will ever 
; have any Reaſon to deſire the altering of it. A way of Legiſlation, 
which the People of England have been happy under for many 

Ages. And laſtly, a way, which if the People themſelves ſhould go 

about to alter, all the conſidering part of the World will furely look 


upon them as no better than mad Men. 


f 


_ Y 
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Ke C H A P. VIIL 
Of the Origin of Foreſts and Foreſt-Laws. 


The Contents. 


Of the Origin of Foreſts in general, $. 1. Of the Anti wity of Engliſh 
] Feaſts * 7 whe an Engliſh Foreſt is, and j what Fr r3.. it 
conſiſts, h. 3. Of its Soil, F. 4. Of its Woods and Coverts, 4. 5, 
Of its Laws, $ 6. Of its Courts, Judges and Officers, $. 7. Of its 
Game, $. 8. Of its Bounds and Limits, and of Purlieu, 4. g. 


Here was a time when all wild Beaſts whatſoever were impa-» 
led within a very narrow compaſs, namely,when the Deluge 
had deſtroyed all Men and Beaſts from off the face of the Earth, 
'. except thoſe which were encloſed in Noah's Ark. And theſe, altho 
they might be made a little tame, by being for ſome time with 
Noah and his Sons and Daughters in the Ark 5 yet is it plain enough, 
by. what we find by common experience at this day, that the 
would, when let out of the Ark, re-afſume their former wild 
and become fearful, and run ſwiftly from the Faces of Men, and be 
Lovers of Solitude and Quietneſs; upon which account they would 
always keep in ſuch places as were uninhabited by Men, that is, in 
great Woods and Thickets, ſuch as the Poet deſcribes, 


Virgil, Zo. 1- Ttur in antiquam Silvam, Stabula alta Ferarum. 


They went into the o'regrown Woods, where wild Beaſts 
uſe to take their reſt. Now the Woods and Thickets of the 
firſt Ages after the Do _ ſuch bas _ _ Ws er 
5 ps t en,except by thoſe of the heviat 

dy aq por” pf World, And i +4 Deſart 1s ſuch a place as 

Diatrib. de Foreflis : Et Coke Inflit. part. 4 is deſerted and forſaken by Men, and leſt to 
Pap 2 93- the wild Beaſts for an habitation, then 

f Aﬀoreſlare & deſertare, idem ſunt quod WETE ſuch. And if tf a Deſart and a Foreft 

on in Fireteam & deſertun redigere» ſhould be- taken for the ſame, as they have 

—_—— been by ſome, then were there Foreſts from 

the very firſt Ages after the Flood. But the Origin of Foreſts muſt 

| not 
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not be drawn ſo high. We are therefore farther to conſider, that 
theſe wild Beaſts having ſo many Deſarts and vaſt Coverts to live 
quietly in, would quickly multiply into great numbers, and would 
then become very troubleſome both to Tillers of Ground , and to 
Keepers of Sheep, and other tame Cattel, being ſome of them ſuch, 
as would eat up their Corn, and the Graſs which their Cattel ſhould 
eat 3 and others, ſuch as would devour the very Cattel themſelves. 
And this, if any one ſhould doubt of it, may be proved from Exod. 
23- 29, 30. for God ſpeaking there of driving out the Hvite, the 
Canaanite, and the Hittite, faith, That he would not do it all in one 
year, but by little and little, leſt the Land ſhould become deſolate, 
and the Beaſts of the Field ſhould multfply againſt his People; and 
to the ſame purpoſe alſo, Det. 7.22. 'From whence two things are 
evident : Firſt, That where there'is but | a few People , the wild 
Beaſts will be ſure to multiply. And ſecondly, Thar leſt they ſhould 
do fo, it was lawful then for all Men to kill and deſtroy them. And 
indeed there is no doubt to be made, but that for a long time the 
Fere Nature, viz. all Bealts by Nature wild , belonged to all thoſe 
who could take and kill them 3 nay, in all probability, he who found 
out moſt ways of killing and deſtroying them, would be accounted 
of as nioſt deſerving of his Country 3 and Nimrod, perhaps, upon 
that, and no other account, obtained the Title of being a mighty 
Hunter before the Lord, as hath been noted before. So that aslong as 
Men in any place were not multiplied to ſuch a number , as with 
eaſe might keep the wild Beaſts ſo much under, as that they ſhould 
not be able to hurt them, it is not to be imagined any Laws would 
be made for their preſervation 3 and therefore that for ſo long time 
there were no ſuch Foreſts as were afterwards. We are therefore 
farther to conſider, That in proceſs of time, as Men did multiply, 
there would in every Nation be {till leſs and leſs of waſte Ground 
an4 Woods, and Thickets, which might be for Dens and Coverts of 
wild Beaſts 3 and by conſequence, that their number alſo would be 
greatly leflen'd, ſeeing they had not where to hide themſelves, and 
to lie and be quiet, and breed as before. And ſeeing, moreover, 
every one was an Enemy to them, and would till go on to kill 
them, as in former times 3 ſome, becauſe they found the Fleſh of 
them to be delicate Food, and to yield a moſt excellent nouriſh- 
ment 3 others, becauſe they ted upon that which their tame Cattel 
were to feed on, or devoured the very tame Cattel themſclves ; and 
ſome, becauſe they found it an Exerciſe both delightful and health- 
ful to hunt them down, or otherways to kill them: For every Man 
loved to reap that which he had ſown, and to have his health and 

leaſure, and now and then a ſavoury Diſh, as well as old [/azc, if 
he could well come by it. And fo when this was once come to be 
the ſtate of Afﬀairs, viz. that Men were much multiplied , and that 
wild Beaſts were all hike to be deſtroyed ; feeing all could not eat 
of ſuch delicate and ſtrengthning Food as Veniſon, nor all have the 
uſe of the noble Exerciſe of Hunting, ( which ſeems to reſemble a 
War with, and a purſuit after Enennes) by the civil Laws of many 
places, a farther deſtroying of them, or the Woods and Thickets in 
which they had their Covert was forbidden, and they became ap- 


propriated unto Kings, as moſt deſerving, and withal moſt - needing 
their 


C. 2. ScR. 11; 
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their Deſports and Recreations. For Recreations being the Reſtora- 
tives of Nature, after it has been haraſſed with care and tmnking ; 
and the Cares of good Kings, who ftudy to rule well, being the 
greateſt Cares of all, who ſhould more need them than ſuch Kings? 
And thus, I fay, at laſt, were Laws made for the preſervation of wild 
Beaſts, and thoſe Woods and Thickets, and waſte places in which 
they had Covert, and Officers appointed to ſee thoſe Laws executed, 
And if any ſhould demand, How fuch Laws can be Juſt, ſecing the 
Fere Natere, by the Law of Nature which is immutable, belonged 
to every one who could take and kill them ? I ſhall ſend them to 
* Cum autem GGrotizzs for an Anſwer, who tells us *, That tho' the Law Civil of any 
_ _—_ place cannot either command, what the Law of Nature forbids, or for- 
tuir, am ob- bid what the Law of Nature; commands ; yet ſomething way be allowed 
leryari devere of by the Law of Nature, of which the Law Civil may otherways de- 
fee! dittar, Fermine 3 and then in that Caſe, the very Law of Nature it ſelf will 
7.8. P.l.2-c. difiate the obſervance of ſuch a determination. And 1n another 
sf place he ſaith, That the Laws Civil of moſt places, have appropriated 
the Ferz Naturz to their Princes, eſpecially thoſe of the German Race. 
- And that it was ſo done here in Exgl/ard, is 
Fe, _— = _ _ % -oq clear from that of Bra&on, where he ſaith t, 
4 beſtias, & aves mon Fownerrong That by the common Law of this Realm, the 
| gun cg —_ A —_ has f po eſſuon _— Juch ay which by 
- 4 Indvaqgmanrr ts my F4 aw 0 ature ou 0 be common , as 
1-250Y EIT iq Beaſts and Fowls which are not tame , and 
which by the Law of Nature may be every ones 
who can catch them. And thus I think it evident, That the Origin of 
Foreſts and Foreſt-Laws is to be derived from thoſe Times, when 
the Civil Laws of Nations and Kingdoms put a ſtop to the deſtru- 
Gon of wild Beaſts and their Coverts. And it any one ſhould de- 
fire to know when that ſtop was firſt made ? I believe 'tis an hard 
matter to ſet down the preciſe time; the higheſt I can think of at 
preſent, is the time of the Perſcar Monarchy ab An. 1. 3478---3610, 
and 300 years and more before Chriſt, when Artaxerxes gave encou- 
ragement to Nehemiah to rebuild theTemple and Walls of Ferſalerr; 
for 'tis ſaid, Nebem. 2.8. that Nehemiah deſired a Letter to Aſaph 
the Keeper of the King's Foreſt, that he might let him have Tim- 
ber z from whence it is evident, that A/aph was. a TWarden of a 
Foreſt, and had a charge of it, and was to ce that no Spoil was 
made of the Woods thereof. And that this Foreſt had wild Beaſts 
1 it, for the bunting and deſport of the Kings of Perſia, is probable, 
from the rendering of the place by the LX X. who thus have it. 
* Ka? 'F-ma- And a Letter to Aſaph the Keoper of the King's Paradije. Now. a 
+=? Paradiſe is a place of pleaſure, and what pleaſure could the Kings of 
Sabare Ze 2, Perſia take among Woods, but by hunting of wild Beaſts? in a 
Ts Bana. word, Forcſts began, when Kings ſaw there was a need'to put a re- 
Net: 2.8 ſtraint upon the killing of wild Beaſts, which would then have been 
all utterly deſtroyed, as they would alſo be now, if every one had 
a liberty to kill them 3 and this Reſtraint began in ſome places 
ſooner than in others, as Nations came to be more or leſs peopled. 

And this is all I ſhall ſay as to the Origin of Foreſts in the general. 
And as to the Origin of Engliſh Foreſts, and their Antiquity, there 
1s no doubt ty be made, but they began here as in other places; 
namely, 
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namely, when by the Civil Laws of the place, thick Woods, ahd 
waſte places, and all the Fere Natzre became appropriated to Kings 5 
and all others, under ſevere Penalties, were prohibited the killing of 
them.: and how common and uſual this was here in Ezg/and,appears 
plainly by this large Catalogue of Foreſts given us by Sir Hezry 


land 


Spelman. 

Foreſt# Cotnitatus. Foreſtz |; Comitatus, 
Applegarth Ebor. N. R Leiceſter 'Þ Leiceſt. 
Aondel Suſſex. S. Leonards | Sufſ. 4 
Aſbdown Suſſ. Lounſdale 
E. Beare am. & Wilt. | Lowes | Northbunb. 
Birnwood Buck. Lune Ebor. N. Rid. 
Blackmore Wilt. deforeſt. Lats Rutl. 
Blethnag © Radnor. allerſtang Weſtmor. 
Bowland Larnc. Eb.W. R.| Melkeſhame Wiles. 
Breden al. Braden Wilt. Mecktry Salop. 
Buckbolt Hamp. Wilt. | Narberth Pemb. 
Cantſelly Neroch | Some. 
Cardith Carmar. New Foreſt. Forte Eb. N. Rid. 5 
Char al. Chur Hamrp. Applegarth ena 
Charnwood Leiceſt. Belk rb. 
Chipehane Wilts. Penbere © | 
Chut Wilt. Berk. Pewſhane deforeſ® Wilt. 
Cordrath Penbr. Pickering Eb. N. Rid, 
Copland Cumb Radnor Radnor. 
Crokeſdale '- Reſcob Cardig. Carmar, 

- Dallington Suſ. Rideſdale 
Dartmore Devon. Rockingham Northam. 
Delamete Chef. | Sapler | 
Dene Gloſt. Savernack Wilt. 
Derefold Salop. Sherewood Note. 
Done al.Waterdown Sufſ. Shotover Oxon. 
Exmere Devon. Selwood Som. Wilt. 
Freckenham Wigorn. Saucy Northam. 
The Foreſt Cardig. Wabridge Hunt. 
Fromſewood Somerſ. Waltham _  Efex. 
Frimantell | Waterdowne al. $ 
Gaiternack ge " | _ uf. 
Gantres . N. Kid. Veſtfore Hamp. 
Gillingham Dorſ. We Y Comb. 
Hatfeild Bſex. Whichwood Oxon, 
Harwood alop. Whinfeild Weſt merl. 
Hlaye | Wheighthart 
Holt Dorſ. Whittlewood Northanp. 
Huckſtow | Whitway 
ond Comb. | Wyerſdale Larc. 

naresborow Eb, W. Rid. Windeſhbre Berks. 
King ſwood Gp. Wolmer Hamp, 
Knuckles Radnor. Wood Ebor. 
Lancaſter, v. Bow- Lo Sufſ. 
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This Catalogue of Foreſts perhaps is too large, as the Author hitm- 
ſelf ſuſpedts it to be, ſome Foreſts having got ſeveral Names, by be. 
ing as to ſome of their parts in ſeveral Counties : But they are al. 
lowed by moſt to be no leſs than 69 in number, and that's a num- 
ber big enough to ſhew, how uſual and common it was here in 
England for Kings to have their Foreſts, And then, as to the Anti- 
quity of them, my Lord Coke faith, That of this 69 in number, all 
( except the New Foreſt in Hampſhire, erected by William the Conque- 
ror #s a Conqueror, and pos Court Foreſt by Hezry VIII. Ano 
Regni 29. by Authority of Partiament ) are fo ancient, as no Re- 
cord or Hiſtory doth make any mention of their Erections and Be. 
ginnings. | br 

Whether any of them were fo ancient as'the Times of the Br;. 
tains, 1s no eafie matter to determine z but certain enough it 1s, that 
the Kings of our Anceſtors the Sqxovs, had their Foreſts as well as 
all other Ki; gs of the Germax Race, to whom in all places by their 
Laws, were ever appropriated all Waſtes and wild Beaſts, The Da- 
ziſh as well as Saxon Kings had alſo their Foreſts, as is evident from 


| the Laws of Canutys to be produced by and by. And of the Nor- 
' a#2an Kings, all our Chronicles and Hiſtories give pregnant proof,how 


tender they were of their Vert and Veniſon, and how the Jus Fo- 


_ reſtz was to them ſo appropriate, that no Subject, of what Rank and 


Quality ſoever, might be Lord of any Foreſt but themſelves, leſt by 
that means the Laws and Dignities of the Foreſt ſhould be made 
vile: For all Foreft Laws depended wholly upon the Will and Plea- 
ſure of Kings, and it is not fit for any Subje& to make ſuch Laws, 
and create fach Officers, as Kings did uſually in their Foreſts. And 
to this day ( as Sir Henry Spetqzar obſerves) where Foreſts have 
devolved into the hands of Subjects, they paſs moſt commonly un- 
der the more humble Title of Chaces. tho ſometimes the name of 
Foreſt is ſtill retained but without the Juriſdiction. And yet, faith 
my Lord Coke, if the King doth grant a Foreſt to a Subje&, and 
granteth further, that upon Requeſt made in the Chancery, he and 
his Heirs (hall kave Juſtice of the Foreſt, then 'the Subjeft hath a 
Foreſt in Law, as the Duke of Laxcaſter had the Foreſts of Picker- 
ing and Lancafter, and the Abbot of Whitbye had the Foreſt of Whit- 
bye in the County of ——_— | 

A Query may be made relating to the Antiquity of Ezgliſh Fo- 
reſts, which is, That feeing Foreſts were at firſt made of waſte 


. grounds and places which none had taken poſſefiion of, and which, 


Britt, Tit.Nor- 
man. 

Spel. Glofl. 
in verb. 


when there was a neceſlity of making Laws for the preſervation of 
wild Beaſts, were appropriated to Kings, how it came to paſs , that 
Men had formerly, and have. now a Property in Lands within 
Foreſts, and how Kings .could have a right' of Foreſt over the 
grounds of private Men? The Anſwer is, That the Kirigs of England 
have been, and are Lords Paramonrt of all the Lands within . their 
Dominions, and have ſach a Dominion or Property which no Sub- 
jets have. Camden calls it Diredum Dowinivm, and the Lawyers 
Alodinum, from the privative Particle 2 and Ld) which'ih Fxglih 
at this day is Load, viz. a Dominion or Property, fo free and' abſo- 
Jute, as that it 1s without any load or burthen'3 and therefbre it 
might ſo happen, that at the making of a Foreſt at firſt, ſome private 

perſons 
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perſons might be in poſſeſſion of ſome Lands holden of the King iti 
Fee 3 but this, tho'it gave them a perpetual Eſtate, yet made it not 
their Property abſolute but conditional, and ſo could not prejudi- 
cate the dire& and abſolute Dominion of the King 3 and therefore a 
Jus Forefte, or a Right of making Foreſt over ſuch Grounds and 
Lands, might ſtill to him of Right belong. And this, if I miſtake 
not, is that which my Lord Coke doth acknowledge ; for having firſt IÞ Þ- 39t- 
ſaid, That now at this day, the Common Law hath ſo admeaſured 

the King's Prerogative, as to this Particular of making Foreſts, that 
they cannot take away, nor prejudice the Inheritance of any : he 
then aads, But we agree, that the Lands of the Subject are original- 

ly derived from the Crown 3 and therefore when the ancient Kings 
had the moſt part in their own hands, or at leaſt great Defarts, waſte 
and woody Grounds for want of habitation, they might make what 
Foreſts it pleaſed them therein, which may be a reaſon and cauſe of 

a lawtul beginning, and therefore a Foreſt may be by Preſcription 
good in Law over other Mens grounds. 

And as private Perſons, in ancient Times, might have ſome Lands 
ot Inheritance, over which the King might have Jus Forefte, before 
-nv Foreſt was made in that place 3 ſo might others come to have 
- ands of Inheritance within a Foreſt, after the afforeſtation of it ; 
..14 rhis might be, when the King gave leave to encloſe Lands within 
:15 Foreſt, to ſuch as deſired to live there, that they might be ſer- 
v.ceable to him in his hunting : which leave,no doubt,he would grant 
:0 Favourites, and make them a Title to them and their Heirs, upon 
the performance of ſome ſmall ſervice : but then the Land did al- 
ways pals cum Onere ſuo, and the Jas Foreſts was ever reſerved to 
the King 3 and this Grant following I take to be of that nature, 
which my Author ſaith was taken out of an old Chronicle in the Li- 
brary at Richmont. 


J WILLIAM King the third year of my reign, | 
Give to the NORMAN hunter, tome that are both [eef and dear, Like _—_ 
U ye hop and the hopes , and all the bounds up and down, liam the Con- 
Clider the earth to hell, above the earth to heaven, querar, 
F:om me and mine, to thee and thine, 
As g3od and as fair, as ever they mine were. 
C9 witneſs that this fs ſooth. J bite the white war with my tooth, 
Betore JUG, MAUD, and MARJERY, and my youngeſt ſon 

RY: 
Fo2 a bow and a b2oad arrow, when J come to hunt upon Yarrow; 


Again, Some Perſons may now have ſuch Lands within a Foreſt, 
which, perhaps, the firſt Poſſeifors of them came not very heneſtly 
by. There is an offence againſt the Law of the Foreſt, whichis cal- 
led Purpreſture, from the French word powr which is from, and preſ# 
captum, and fo is as much as taken or ſnatched from the King. And 
there is another almoſt of like nature, but that it conſiſts not only 1n 
encloſing of ſome part of the King's Foreſt, but in a digging up of 
the Covert alſo to make the Soil fit for Corn 3 and ſach Land is 
called Efart or Aſſart Land, from the French word Effarter, to grub Coke & Spel- 
up or clear a ground of wood. Now both theſe kinds of Offences *** ly gun. 
have often been committed int times of Wars and Tumults, and 
have as often been pardoned by our Kings 3 yea, ſometime - Ot- 
M 2 ence 


—_ and 
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fence has not only been pardoned, but, upon a ſmall Fine, the Land 
made free, and a Grant of it made to them [_ the Offenders } and 


. their Heirs, upon the payment of a yearly Quit-rentz and this was 


done in the Foreſt of Windſor in the Reign of James I. by Otho 
Nichelſox, and others, empowred to make ſuch Grants by Letters 
Patent 3 and the Title to ſuch Lands is held good, and goes under 
the name of Nicholſor's Grant ; but fundxs tranſit cum Onere ſup, 
and the King has ſtill a juſt Right of Foreft over all ſuch Lands And 
thus it appears how the King may have a Right of Foreſt over other 
Mens Grounds, and that a Foreſk may be of great Antiquity, not- 
withſtanding that ſome private Perſons may have a Property in ſome 
Lands within the Boundaries of it. 

And now it is full time to fay what an Erglifb Foreſt is 3 and, ac- 
cording to Sir Edward Coke, it conſiſts of cight things, viz. Soil, Co- 
vert, Laws, Courts, Judges, Officers, Game, and certain Bounds ;, and 

Sir Henry Spelman gives us them all under the 


* Foreſta eſt ampla ruris portio, deſerra Form of a plain Definition: A Foreſt ( * faith 
plerumque & nemoroſa , alendis feris Re- 


giis expoſita : nullo Sepimeto, ar certis he ) #s a very large portion of a Country, deſo- 
rerminis, certiſque Legibus, Magiſtratibus, - [zte for the moſt part, and woody, ſet apart ſor 


Judicibus , Officialibus, & Miniſtris, valde the nouriſhing of the King's wild Beaſt s, not fen- 


inſignis & communita., Gbſ. in Diatrib, de 


Foreſt, 


Spelman. 7b. 


ced in, but yet bounded, and with certain Laws, 
Magiſtrates, Fudges Officers and Miniſters, great- 
ly provided for and fortified. This I think a full deſcription of an 
Engliſh Foreſt 3 and the ancient way and manner of making it was 
thus : Firſt, by Letters Patent the King did conſtitute ſome grave 
and prudent Men, which ſhould view the place or Region deſigned 
for it, and by their perambulation of it, ſet manifeſt Bounds to it ; 
and then the ſame being firſt certified and returned into the Chan- 
cery, and enrolled, the King cauſed Proclamation ro be made in all 
parts of the County or Counties in which the Foreſt is ſituate , to 
let all Men know, that all the Land within ſuch and ſuch Bounds 
and Limits is afforeſted, and ſhall be under Foreſt Laws, and that no 
Man without the King% leave is to hunt there; and from thence for- 
ward, that Region was to be accounted of as a Foreſt. And nowlI 
ſhall proceed to fay ſomething of each of thoſe eight things of 
which my Lord Coke ſaith a Foreſt doth conſiſt. 

And firſt of the Sozl,, which is uſually very woody, and withal very 
barren, as producing little elfe but Fern and Heath 3 which "Heath or 
Ling. is yet notwithſtanding of great uſe to the nobleſt of all wild 
Beaſts, viz. the Red Deer ; for by brouſing upon that, they become 
of ſuch ſtrength and vivacity, that they never die of the Kot, when 
fallow Deer and Sheep are {wept away by thouſands. There is one 
very material Query to be made upon this Head, and it is about the 
Right of Commonage 1n the King's Foreſts, and whether it may be 
preſumed, that Kings would ever give and grant to Subjects any 
ſuch Right, and w hether Preſcription in this Caſe ſhall be held for 
good againſt the King ? And the Anſwer 1s, That if People were ſut- 
tered to live within the Foreſts, as in moſt Foreſts they were, it can- 
not well be preſumed, but that a Right .of Commonage would be 
granted them, becauſe they could nor {well hve there without nt. 
And that People generally and anciently had Right of Common in 
Foreſts, is evident from Cap. I. of Charta deForeſia, ( to be produced 

| by | 
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by and by 3 ) for there 'tis ſaid, Thar all Foreſts, made by Henry II. 

of his own Woods and Grounds, ſhall remain Foreſts ſtill, but with 

this Proviſo *, That the Common of Herbage, and otber things, ſhall ſtill * Salva Com- 
remain to thoſe who had it in former times. From whence theſe things mide Het- 
are evident : Firſt, That People did dwell in thoſe places which nw in 
King Henry had afforeſted. Secondly, That they had a Right of dem For-ita, 
Commonage in thoſe places. And Thirdly, That this Commonage _—_ 
was not only de Herbagia, of the Herbage ; ſed de aliis rebws, of conſueverunt. 
other things likewiſe,viz. of Fuel,and other things needful and neceſ(- —_ w F 
fary for the ſuſtaining of humane life, and which were not to be had © , 

by them in their Circumſtances, but only froma common Stock 3 {0 

that fince the granting of the Foreſt Charter, a Right of Commo- 

nage doth belong to all Inhabitants 6f Foreſts. And this was the 

Opinion of Sir Edward Coke, for ſo he tells us in theſe words : Þ ** * 79 
ſeemeth to me that by Preſcription, a Man may have Common for his 

Sheep within the King's Foreſt ; and concludes with the Caſe 

of the Prioreſs of Wrickam , who preſcribed to have Common 

in the Foreſt of Pickerizg, for all Cattel except Goats, before the 

po in Eire inthe 8th of Edw. 3. Rot. 31. which being found to 

true, was allowed to her 5 And ſuch a Preſcription ( faith he ) Pro omnibus 

may heve a lawful beginning by the King's Grant : So that a Right of *** its ſuis 
Commonage within the King's Foreſts ſeems to be indubitable. But orillis. one 
then, as to the ſurcharging of the Common, it is an Offence which 

ought to be molt ſeverely puniſhed 3 for 'tis not only a being inju- 

rious to the King, but to a Man's own Neighbours and Fellow-Com- 

moners; 

The next thing to be conſidered in a Foreſt is Covert 5 and thisin $5. 5. 

the Laws of the Foreſt is called Vert or Greexhxe, that is, whatſoever 

beareth green Leaf, but more eſpecially the Plants and Trees of high 

Woods, and thick Coverts ; for Herbs and Weeds, altho? they bear 

green Leaf, yet the legal Viridis extendeth not to them, tho' it doth 

to all other Greens whatſoever, as well thoſe which ſerve both for 

Food, Defence and Shelter, viz. the Oak, the Beech, the Apple, the 

Crab, &c. as thoſe which ſerve for Defence and Shelter, and hiding 

only, as Brakes, Gorſle, and Heath : Now the Queries upon this 

Head are cfpecially theſe five, 


"I. The cutting down and diſpoſing of the 
King's own Woods. 

2, The cutting down the Woods of private 

a a TRE Perſons within the Foreſt. 
uerrt's 3 The diſpoſal of Wind-falls, Root-falls, and 
Dotard-Trees. 
4. The cutting down of Browſe. 
[5 Agiſtments. 


As to the Firſt, which relates to the cutting down and difpoling of 
the King's own Woods within the Foreſt, Sir Edward Coke faith, That 
upon a Queſtion moved concerning the ſame, berween the Earl of 
Nottingham Chief Juſtice in Eire, and the Earl of Dorſet Treaſurer 
of England, by the King's Commandment all the Judges in England 
were aſſembled, and reſolved as followeth : That the Juſtices in _ 
an " 
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and the King's Officers within the Foreſt, have charge of Veniſon and 
Vert, or Green-hus, for the maintenance and preſeqpetion of the King's 
Game, and therein of all manner of Trees for 'Lovert, Browſe, and 
Pawnage. But when need is ts fell ſeaſonable Woods within his Foreſt, 
or Timber for his _— uſe, the ſame muſt be ſold or taken by force 
of the Great Seal, or Eſchequer Seal, by the view of the Foreſters, to the 
intent that the Woods or the Timber ſhall not be taken in places inconve- 
nient for the Game. But an 7 yg in Eire, or any of the King's Offi- 
cers within the Foreſt, cannot ſell or diſpoſe of any Wood without Com- 
mriſſion. And ſo the Eſchequer and the Foreſters have diviſum Impe- 
rium , the one for the profit of the King, and the other for his plea- 
ure. 
4 As to the Second, Concerning the cutting down the Woods of 
private Perſons within the Foreſt, the ſame Judges at the fame time 
reſolved, That every Man in his own Woods within the Foreſt, may take 
Houſebote and Heybote by the view of the Foreſters. The King's Far- 
mers that have Clauſes in their Leaſes to take Timber, &c. by view, &c; 
may take the ſame accordingly : and ſo may Freeholders by Preſcription, 
and Copybolders, which by Cuſtom have uſed to take Houſebote, &c. tak 
the ſame by view of the Foreſters, or otherwiſe according to Cuſtom. Thus 
far the Judges; and from their Reſolution it appears, That where a 
Man has a Right of Eſtovers, viz. of Fierbote, Houſehote, Hedge- 
bote, Ploughbote, either by Preſcription, or ſome other way, there 
by the view of the Foreſters only he may cut down as much as 
ſhall ſuffice him 3 but if he goes about to cut down more, then muſt 
he not only have the view of the Foreſters, but a Licence upon that 
moreover to warrant hum for fo doing. | 
As to the Third, About the di{pofal of Wind-falls, Root-falls, and 
Dotard-Trees, it was reſolved at the ſame time, That no Officer of the 
Foreſt contd claim Wind-falls, or Detard-Trees for their Fees by Pre- 
ſcription, becanſe they were once parcel of the King's Inheritance, but they 
ought to be ſold by Commiſſion for the King's beſt Benefit. And Man- 
wood declares the ſame, where he ſaith, That Wind-falls are preſent- 
able, that ſo it may be known what profit has been made of them to the 
nm. | 
As to the Fourth, Concerning Browſe or Browſewood, it is 
that which 1s to be cut down tor the Deer to crop, bark, and 
champ upon 1n ſnowy and froſty weather 3 and it is left I think to 
the diſcretion of the Keepers where it is to be taken, and how much 
1s necdful : but jt muſt not be done by making waſte 3 and the Or- 
der of the Court of Exchequer, upon the Reſolution of the Judges 
in the Caſe before-mentioned, was, That it muſt not be done by cutting 
down the Limbs or great Boughs of Trees, vid. Coke ib. pag. 300. 
As to the Fifth, Concerning Agiſtmrents ; ſome have derived the 
Manwood, word ( but not well ) from the Latiz word Agito, to drive or feed 3, 
RE from whence they ſay , by adding S, the Lawyers have framed 
Coke ib Agiſto, Others deduce it from the French word Geyſer, to lie , be- 
cauſe when Beaſts are agiſted or taken in to feed in the Foreſt, then 
are they Levant and Couchant. {ing and riſzg. And others from 
Spelman Ad, and the old Norman word Giſter, or Giſer, of the Latin jacere, to 
Gloſſf. in caſt or throw ; and ſoit is as much as adjicere, to throw together, or 
_ put to another, becauſe when tame Beaſts are taken in to feed in the 
Forcit, 


- 
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Foreſt, and agiſted, they are caſt or put to the wild Beaſts, as toi be 
their Fellow-Commoners. Now Agiſtment is of two ſorts, viz. the 
Agiſtment of the Herbage, and the Agiſtment of the Fruits of 
Woods, which by another word for difference is called Pawnage; and 
both theſe relate either to the agiſting of the Woods of private Men, 
or to the agiſting of the King's own demeſne Woods. And as to 
the firſt, the Law of the Charter of the Foreſt is plain *, That every * Unuſquiſque 
Freeman who hath any Woods or Lands within the regard of the Foreſt, ERS 
may agiſt them at kis own Will and Pleaſure, and have the Pawnage of fuum in Fore- 
them. And as to the agiſting of the King's own demeſne Woods, it fa, pro _— 
ought to be done by the Verderours, Foreſters and Agiſtors, that is beat pannagi- 
to ſay, with their Conſents and Privity 3 and for that Cauſe the um ſuum. C.g. 
Swainmote Courts are appointed by the ON ne, : 
Charter of the Foreſt to be holden at the _— ET —— 
time when the agifting of the King's demeſhe agiſtacores veniunt ad agiſtandum Domi- 
Woods and ks « {hall begin, and the Pawn- _ boſcos 3 & circa Om Mar- 
age thall be paid, to the end that all thoſe ——————_— —— SC 
Officers might there meet and join together | 

in the making of the Agiſtment, and then enrol it in the Verde- 

rour's Roll, that ſo it might agree with the account and reckoning 

of the Agiſtors3 the Verderour's Roll of the Swainmote being the 

King's Record, whereby to charge the Agiſtors of the King for the 

Receipt of his Money 3 for the Agiſtors only are to receive all the 

Money for the Agiſtment of the King's demeſne Woods and Lands, 

and they only are chargeable to the King to anſiver him for the 

ſame, as 1s manifeſt from the words of the Charter above-cited : 

So that altho? the Agiſting muſt be made by the Foreſters, Verde- 

rours, and Agiſtors ; yet the Agiſtors only are to receive the Money 

for Agiſtment and Pawnage, and are only anſwerable to the King for 

it, and not the Verderours and Foreſters 3 for the Verderours are 
anſwerable to the King but only for the keeping of the King's Re- Manvood, 

* cords of ſuch matters within the Foreſt. And for that indeed they OE 


- are highly chargeable, and the Law has ſtrialy provided for it : For 


if a Verderour d:e, his Heir 1s chargeable for the Rolls of his An- 

ceſtors time, which if he bring in, then is he quit, and an Entry made 

of it. But if a Verderour alien his Lands, or die ſeized, and no 

Man bringeth in the Rolls, then ſhall the Land by the Law of the 

Foreſt be ſeized by the Sheriff, which the Verderour had, until the Coke ib. pag, 
Rolls be brought in: and if the Rolls be loſt, then till he make his 3'© 

Fine, and have his Onſter le main, and an Entry made of it. And 

ſo much concerning Yert and Covert in a Foreſt. 


The next thing to be conſidered are the Laws thereof, Now the 4g 4, 

Laws of Foreffs have been always fitted and accommodated to the 
nature of them 3 for a Foreſt is derived by ſome from the Adverb 
foris or foras, from without, becauſe it 1s pars foreſtica, an exterior 
and extraneous Region 3 and ſo For and Reſt denotes that quod fo- 
ris reftat, which is and remains without 3 for anciently Foreſts were 
| not accounted of as parts of any County or Biſhoprick, but as things 
. extraneous, and given up wholly to wild Beaſts for an habitation. 
And as they themſelves, ſo were alfo their Laws things extra- 

neous: 


# 
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COS ern. neous : * For they came not within the Bounds of the general Law of 
municipali Nations, nor were agreeable to the civil and municipal Laws of the Na. 
frucbantur, #jow in which they were ſituate, but there were Laws to them peculiar and 
—— pk proper, as being no other than the arbitrary Conſtitutions of Kings as 
centes Domi- they ſaw occaſion. And upon this account it was, That Foreſt Laws 
% ax £47 were at ſometimes more mild than at others, juſt as Kings more or 
diſponencem. 1eGS reſented the deſtroying of Pert and Veniſon; and upon the fame 
_ «5 account it was alſo, that they were unfixed and changeable , and 
; floating in uncertainty, as being no other than what cvery King's 
Will and Pleaſure was 3 and perhaps it was a lng time before any 

ſtanding and fixed Laws were made. The oldeſt that we have of 

this kind, are thoſe of Canntas, circ. An. Dom. 1017. which Man- 

wosd faith, were written in the Daniſh Tongue, but Sir Edward Coke 

is politive, that we cannot find any Laws of Carty in the Daniſh, 

tho'there are ſome of his in the Saxoz Tongue; and faith, That the 

Charta de Foreſta of Canutws, is to be ſuſpeted 3 and yet the Laws 
themſelves, altho' they quarrel about them, are not produced by 

cither of them. But Sir Henry Spelmar, to ſatisfy the Curious in 

theſe matters, and to make them more publick and known, ( as he 

faith ) has given us them in Latir, which for the ſame Reaſon | ſhall 


here tranſcribe. 
Incipiunt Conftitutiqnes Canuti Regis de Foreſta. 


A ſunt ſan&iones de Foreſta, quas ego Canutus Rex cum con- 
filio primatiorum hominum meorum condo & facio, ut cunCtis 
Regni noſtri Angliz Ecclefiis & pax 6 juſtitia fiat, & ut omnis delin- 
quens ſecundum modum delici, & delinquentis fortunam patiatur. 
7. Sunt jam deinceps quatuor ex liberalioribus hominibus , qui 
J2cgencd. habent falvas ſuas debitas conſuetudines ( quos Angli Pegened appel- 
lant ) in qualibet Regni mei Provincia conſtituti, ad juſtitiam diſtri- 
buendam, un cum pana merita & materiis Foreſtz cunfto Populo 
meo, tam Anglis quam Danis per totum Regnam meum Angliz, 
quos quatuor primartos Foreſtz appellandos cenſemus. 
2. Sint ſab quolibet horum, quatuor ex mediocribus hominibus 
Lespe: ( quos Angli Leſpegend nuncupant , Dani vero yooug mer vocant ) 
gend. locati, qui curam & onus turn viridis tum veneris ſuſcipiant, 
Nunc forte. 3. In adminiſtranda autem Juſtitia nullatenus volo ut tales ſe in- 
&70.  tromittant : mediocreſque tales poſt ferarum curam ſuſceptam, pro 
Calder: liberalibus ſemper habeantur, quos Dani Ealdermer nw wg 
man. 4- Sub horum iterum quolibet ſint duo minutorum hominum,quos 
Tineman, 7 inemar Angl dicunt, hi no&turnam curam &: veneris & viridis tum 
ſervilia opera ſubibunt. | 
5. $i talis minutus ſervus fuerit, tam citd quam in Foreſta noſtra / 
locabitur, liber eſto, onmneſque hos cx ſumptibus noſtris manutene- 
bimus. | 
6. Habeat etiam quiliber primariornm quohbet anno de noſtra 
Pichnf. warda, quam Michn: Angli appellant, duos Equos, unvm cum ſella, 
alterum fine ſella, unum gladium, quinque }anceas, unum culpidem, 
unum ſcytum, & ducentos ſolidos argenti, 
7. Mediocrium quilibet, unum equum, unam lanceam, unum ſeu- 


tum, & 60 ſolidos argent1. 
8, Minu- 
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8, Minutorum quilibet, unam lanceam, unam arcubaliſtam, & 
15 SoliJos argenti. 

9. Sint omnes tam primarii quam mediocres, & minuti, immu- 
nes, liberi, & quieti ab omnibus {eros ſummonitionibus,& 
popularibusplacitis, quz Hundred Laghe Angli dicunt, & ab omni- Þundzev 
bus armorum oneribus, quod Warſcot Angl dicunt, & forinſecis Law. _ 
querelis. | Warlſcot. 

10. Sint mediocrium & minutorum cauſz, & eorum correQio- 
nes, tam criminalium quam civilium, per providam fapientiam & 
rationem primariorum judicatz & deciſe : primariorum vero e- 
normia 6 quz fuerint ( ne ſcelus aliquod remaneat inultum ) noſf- 
met in ira noſtra regali puniemus. 

11. Habeant hi quatuor unam regalem poteſtatem (falva ſem- 
per nobis noſtra przſentia ) quaterque in anno generales Foreſtz 
demonſtrationes & viridis & veneris ſatisfationes, quas Muchehunt M:iche- 
dicunt, ubi teneant omnes calumniam de materia aliqua tangente Hunt. 
Foreſtam, eantque ad triplex Judicium, quod Angli Ofgangfordell Dfgang: 
dicunt. Ita autem acquiratur illud triplex Judictum. Accipiat t02dell. 
ſecum quinque, & fir iple ſextus, & fic jurando acquirat tri-, 
plex judicium , aut triplex juramentum. Sed purgatio Ignis Triplex I 
nullatenus admittatur, nit ubi nuda veritas nequit aliter inve- lia. 
ſtigari. 

- Liberalis autem homo, 1. Pegen, modo crimen ſaum non fit PPegen. 
inter majora, habeat fidelem hominem, qui poſlit pro eo jurare Ju- 
ramentum, I. Forathe : fic autem non habet, ipſemet juret, nec pat- F02athe. 
donetur e1aliquod juramentum. 

13. Si advena vel peregrinus qui de longinquo venerit fit calum- 
niatus de Foreſta, & talis eſt ſua inopia ut non poſlit habere plegium 
ad primam calumniam, qualem nullus Anglus judicare poteſt : tunc 
ſubeat captionem Regis, & thi expeet quouſque vadat ad judicium 
ferri & aquz : attamen (i quis extraneo aut peregrino de longe ve- 
nienti ſbi ipſ1 nocet, fi aliquod Judicium judicaverint. 
14. Quicunque coram primarios homines meos Foreſtz in falſo 
teſtimomio ſtererit, & victus fuerit, non ſit dignus impoſterum ſtare 
aut portare teſtimonium, quia legalitatem ſuam perdidit, & pro 
culpa ſolvat Regi decem ſohdos, quos Dani vocant Halfehang, alias DHalfe- 
Halſhang. hang. 
15. $1 quis vim aliquam primariiz Foreſt intulerit, (i liberalis fit 
amittat hibertatem & omnia ſua 3 fi villanus abſcindatur dextra, 
16. $1 alteruter jterum peccavit, reus ſit mortis. 
17. $1 quis autem contra primarium pugnaverit, in placito emen- 
det ſecundum pretium ſui iplius, quod Angli Pere & Pite dicunt,8& v.55 x 


ſolvat primario quadraginta ſolidos. Þ 
18, $i pacemquis fregerit ante mediocres Foreſtz, quod dicunt 
Gethbrech, emendet Regi decem folidis. Gethbyech. 


19. $1 quis mediocrium aliquem cum ira percuſſerit, emendetur 
prout interteCtio ferz Regalis mihi emendari folet 

2C, v1 quis delinquens in Foreſta noſtra capietur, poenas luet ſe- 
cundum modum & genus delidti, 

21, Poena & fatisfactio non vna eademque erit liberalis ( quem 
Dani Falderman vocant ) & illiberalis : domini & fervi : noti & Ealder: 
ignot1 : nec una eademque erit cauſarum tum civilium tum crimi- gzan, 

N nalium | 


# 
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: os rf gre neous : * For they came not within the Bounds of the general Law of 
municipali Nations, nor were agreeable to the civil and municipal Laws of the Na. 
frucbantur, tion in which they were ſituate, but there were Laws to them peculiar and 
og proper, as being no other than the arbitrary Conſtitutions of Kings as 
centes Domi- they ſaw occaſion. And upon this account it was, That Foreſt Laws 
% ax 6472» were at ſometimes more mild than at others, juſt as Kings more or 
diſponencem. lefs reſented the qetroying of Vert and Veniſon; and upon the fame 
_— «bi account it was alſo, that they were unfixed and changeable , and 
; floating in uncertainty, as 'being no other than what cvery King 
Will and Pleaſure was 3 and perhaps it was a l-ng time before any 

ſtanding and fixed Laws were made. The oldeſt that we have of 

| this kind, are thoſe of Cannes, circ. An. Dom. 1017. which Man- 

Cap. 2 * wood faith, were written in the Dariſh Tongue, but Sir Edward Coke 
is poſitive, that we cannot find any Laws of Camas in the Daniſh, 
tho' there are ſome of his in;the Saxox Tongues and faith, That the 
Charta de Foreſta of Canutws, is to be ſuſpefted 3 and yet the Laws 
themſelves, altho' they quarrel about them, are not produced by 
cither of them. But Sir Henry Spelmraz, to ſatisfy the Curious in 
theſe matters, and to make them more publick and known, ( as he 
ſaith ) has given us them in Latin, which for the fameReaſon | ſhall 


here tranſcribe. 
Incipinnt Conſtitutiones Canuti Regis de Foreſta. 


P. 320, 


X (ant ſanctiones de Foreſta, quas ego Canutus Rex cum con- 
filio primatiorum hominum meorum condo & facio, ut cunts 
Regni noſtri Angliz Eccleſiis & pax $ juſtitia fiat, & ut omnis delin- 
quens ſecundum modum delici, & delinquentis fortunam patiatur, 
7. Sunt jam deinceps quatuor ex liberalioribus hominibus , qui 
Jcgencd. habent falvas ſuas debitas conſuetudines ( quos Angli Pegened appel- 
lant ) in qualibet Regii met Provincia conſtituti, ad juſtitiam diſtri- 
buendam, una cum pana merita & materiis Foreſtz cunfto Populo 
meo, tam Ariglis quam Danis per totum Regnam meum Angliz, 
quos quatuor primarios Foreſtz appellandos cenſemus. 
2. Sint ſub quoliber horum, quatuor ex medjocribus hominibus 
Lespe- C quos Angli Leſpegend nuncupant , Dani vero ;yoonug men vocant ) 
gend. locati, qui curam & onus turn viridis tum veneris ſuſcipiant. 
-—o# 58 3. In adminiſtranda autem Juſtitia nullatenus volo ut tales ſe in- 
$0 tromittant : mediocreſque tales poſt ferarum curam ſuſceptam, pro 
Calder: liberalibus ſemper habeantur, quos Dani Ealdermen appellant. 
man. 4- Sub horum iterum quolibet ſint duo minutorum hominum,quos 
Tineman. { 7emarn Angli dicunt, hi noturnam curam & veneris & viridis tum 
ſervilia opera ſubibunt. | 
5. $i talis minutus ſervus fuerit, tam cito quam in Foreſta noſtra / 
locabitur, liber eſto, ommeſque hos cx ſumptibus - noſtris manutene- 
bimus. 
6. Habeat etiam quiliber primariornm quohbet anno de noſtra 
Pichnf. warda, quam Michni Angli appellant, duos Equos, unvm cum ſella, 
alterum fine ſella, unum gladium, quinque Janceas, unum culpidem, 
unum ſcutum, & ducentos folidos argenti. 
7. Mediocrium quilibet, unum equum, unam lanceam, unum ſcu- 


tum, & 60 ſolidos argenti. 
8, Minu- 


| ge 
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8, Minutorum quilibet, unam lanceam, unam arcubaliſtam, 8& 
15 SoliJos argent1. 
9. Sint omnes tam primarii quam mediocres, & minuti, immu- 
nes, liberi, & quieti ab omnibus ——_ ſummonitionibus,& 
popularibusplacitis, quz Hundred Laghe Angli dicunt, & ab omni- Þundzev 
bus armorum oneribus, quod Warſcot Angli dicunt, & forinſecis Law. - 
querelis. Warlſcot. 
10. Sint mediocrium & minutorum cauſz, & ecorum correQio- 
nes, tam criminalium quam civilium, per providam fapientiam & 
rationem primariorum judicatz & deciſe : primariorum vero e- 
normia 6 quz fuerint (ne ſcelus aliquod remaneat inultum ) noſ- 
met in ira noſtra regali puniemus. 
11. Habeant hi quatuor unam regalem poteſtatem (falva ſem- 
per nobis noſtra przſentia ) quaterque in anno generales Foreſtz _ 
demonſtrationes & viridis & veneris ſatisfattiones, quas Muchehunt M:iche- 
dicunt, ubi teneant omnes calumniam de materia aliqua tangente Hunt. 
Foreſtam, eantque ad triplex Judicium, quod Angli Ofgangfordell Dfgang- 
dicunt. Ita autem acquiratur llud triplex Judictum. Accipiat t02Dell. 
ſecum quinque, & lit ipſe ſextus, & fic jurando acquirat tri-, _. . .. 
plex judicium , aut triplex juramentum. Sed purgatio lgnis Triglex —_w 
nullatenus admittatur, niſi ubi nuda veritas nequit aliter inve- li 
ſtigari. 
< Liberalis autem homo, 1. Pegen, modo crimen ſuum non fit ]Pegen. 
inter majora, habeat fidelem hominem, qui poſit pro eo jurare Ju- 
ramentum, 1. Forathe : fic autem non habet, ipſemet juret, nec pat- F02athe. 
donetur eialiquod juramentum. | 
13. Si advena vel peregrinus qui de longinquo venerit fit calum- 
niatus de Foreſta, & talis eſt ſua 1nopia ut non poſlit habere plegium 
ad primam calumniam, qualem nullus Anglus judicare poteſt : tunc 
ſubeat captionem Regis, & ibi expe&et quouſque vadat ad judicium 
ferri & aquz : attamen (1 quis extraneo aut peregrino de longe ve- 
nienti bi ipſt nocet, fi aliquod Judicium judicaverint. 
14. Quicunque coram primarios homines meos Foreſtz in falſo 
teſtimonio ſteterit, & viCtus fuerit, non ſit dignus impoſterum ſtare 
aut portare teſtimonium, quia legalitatem ſuam perdidit, & pro 
culpa ſolvat Regi decem ſohdos, quos Dani vocant Halfehang, alias DHalfe- 
Halſhang. hang. 
15. $1 quis vim aliquam primariz Foreſtz intulerit, (i liberalis fit 
amittat libertatem & omnia ſua ; f villanus abſcindatur dextra, 
16. $1 alteruter iterum peccavit, reus fit mortis. 
17. Si quis autem contra primarium pugnaverit, in placito emen- 
det ſecundum pretium ſui ipfius, quod Angli Pere & Pite dicunt,8 YEre E 
ſolvat primario quadraginta ſolidos. Pte 
18, $i pacemquis fregerit ante mediocres Foreſtz, quod dicunt 
Gethbrech, emendet Regi decem folidis. Gethb!ech. 
19. $i quis mediocrium aliquem cum ira percuſſerit, emendetur 
prout interteCtio ferz Regalis mihi emendari flet 
2C, St quis delinquens in Foreſta noſtra capietur, pcenas luet e- 
cundum modum & genus delicti, 
21. Pana & fatisfactio non vna eademque erit liberalis ( quem 
Dani Falderman vocant ) & illiberalis : domini & fervi : noti & Ealſder: 
ignoti - nec una eademque erit cauſarum tum civilium tum crimi- man. 
N nalium | 


The Origin of Laws. BOO K IE 


S:aggon 
9N/Starg. 
Frendlels- 
man. 


Bubuli olim 
in Anglia. 


Illices aliquan- 
do in Britan- 
nia,nif1 intelli- 
garur de quer= 
CU, 


- 
- 


hounds. 


Celter. 
Langeran, 
Kam- 
hundt, 


nalium ferarum,foreſtz,& ferarum Regalium : viridis & veneris tra. 
&atio: nam crimen veneris ab antiquo inter majora & non immeritg 
numerabatur: viridis vero (fractione chaceznoſtrz regalis excepta) 
ita puſillum & _—_— eſt, quod vix ea refpicit noſtra conſtitutio 5 
qui in hoc tamen deliquerit, fit criminis foreſtz res. 

22. Si liber aliquis feram foreſtz ad curſum 1mpulerit, fGve caſy, 
five przhabita voluntate, ita ut curſu celeri cogatur fera anhelare, 
decem ſolidis Regi emendet, (i illiberalis dupliciter emender, i ſer. 
vus careat Corio. 

23. $i vero harum aliquot interfecerit, ſolvat dupliciter & per- 
ſolvat, fitque pretii ſui reus contra Regem. 

24. Sed fi regalem feram quam Staggon appellant alteruter coe- 
gerit anhelare, alter per unum annum, alter per duos careat li- 
bertate naturali : fi vero ſervus pro Utlegato habeatur, quem An- 
gli Frendleſman vocant. 

25. $i vero occiderit, amittat liber ſcutum libertatis , fi fit it!i- 
beralis carcat libertate, {1 ſervus vita. 

26, Epiſcopi, Abbates, 8& Barones mei non calumniabuntur pro 
venatione, fi non regales feras occiderint : & fi regales, reſtabunt 
rei Regl pro libito ſuo, ſine certa emendatione, 

27. Sunt aliz ( preter feras foreſtz) beſtiz, quz dum inter ſep. 
ta & ſepes foreſts continentur emendationi ſubjacent : quales ſunt 
capreoli, lepores & cuniculi. Sunt & alia quam plyrima animalia, 
que ng infra ſepta foreſtz vivunt, & oneri & curz ſub. 
jacent , foreſtz tamen nequaquam cenferi poſſunt , qualia 
ſunt bubuli, vaccz, & ſimilia; Vulpes & lup1, necforeſtz nec ve- 
neris habentur, & proinde eorum interfe&io nulli emendationi 
ſubjacet. Si tamen infra limites occiduntur, fraGtio fit regalis 
chacez, eo mitiusemendetur. Aper vero quanquam foreſtz fit, 
nullatenus tamen animal veneris haberi eſt aſſuetus. 

28. Boſco nec ſubboſco noſtro fine licentia primariorum fo- 
reſtx nemo manum apponat z -quod fi quis fecerit, reus fit fraQti- 
onis Regalis chacez. 

29. $1 quis vero ilIicem aut arborem aliquam que victum feris 
ſuppeditat, ſciderit, przter fractionem Regalis Chacez, emendet Re- 
gi viginti ſolidis. 

3c. Volo ut omnis hiber homo pro libito ſlo habeat venerem 
ſive viridem in planis ſuis ſuper terras ſuas, fine chacea tamen ; 
& devitent omnes meam, ubicunque eam habere voluere. 

31. Nullus Mediocris habebit nec cuſtodiet canes, quos Angli 
Greihounds appellant. Liberali vero, dum genuiſcitſio eorum 
faQa fyerit coram primario foreſtz licebit.at ſine genuiſciſſione dum 
remoti ſunt a hmitibus foreſtz per decem milliaria : quando vero 
propius venerint, emendet quodlibet milliare uno ſolido. $j vero, 
infra Septa foreſtz reperiatur, Dominus Canis forisfaciet & decem 
ſolidos Regt. 

32. Velteres vero quos Langeran appellant, quia manifeſt? con- 
ſtat iniis nihil effe periculi, cuilibet licebit ſine genuiſcifſione eos 
cuſtodire. Idem de Canibus quos Ramhundt vocant. 


32. Quod 


4 
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33- Quod i caſu inauſpicato, hujuſmodi Canes rabidi fiant & 
ubique vagantur , negligentia Dominorum redduntur illiciti , & 
emendetur Regi pro illicitis, &c. Qudd fi intra ſepta Foreſtz repe- Pretium ho- 
riantur, talis exquiratur Herus, & emendet ſecundum pretium homi- - "yp en 
nis mediocris, quod ſecundum legem Werinoruar,i. Churingorum, eſt 
ducentorum ſolidorum., | 

34. $i Canis rabidus:momorderit Feram, tunc emendet ſecundum very nat, 
pretium hominis liberalis, quod eſt duodecies ſolidis Centum. $i 


vero Fera regalis morſa fuerit, reus ſit maximi criminis. 


Theſe Foreſt Laws or Injunctions of Canute, I have here inſerted, 
for the ſatisfaftion of ſuch as are curious in theſe matters, and not 
becauſe they are, or ought to be obſerved at this day in England ; 
for whatever Chapters of them - are contrary to, or differing either 
from Charta de Foreſt, or any A& of Parliament, are certainly of no 
force. But then as to their Antiquity, they ſeem to me to be as an- 
cient as they are pretended to be, by thoſe old obſolete words which 
are in them, of which, if any defires an Explanation, they may con- 
ſult Sir Henry Spelman's Notes. 
{ know not of any other written Foreſt Laws beſides theſe of 
Canute, tor a long time aftetwards 3 and 'tis likely enough that all 
the Kings of the Daniſh Race, did regulate all Afﬀairs about Vert 
and Veniſon, and puaiſh all Offences in that kind, according to the 
tenor of them. But when the Norman Conqueror was come in, 
the firſt thing he did, was to make a Foreſt in Hampſhire, by laying 
deſolate and depopulating 26 Pariſhes, which to this day is called 
the j2ew Fozeſf. And as he made a Foreſt at his pleaſure 3 ſo there 
is no doubt, but the Laws by which he and his Succeſlors for a good 
time after, did govern that and other Foreſts, were arbitrary. We 
find them indeed called Aſſiſe Foreſte, the Afſizes of the Foreſt, Forte quod 
perhaps, becauſe for the greater State, they were delivered when _—_ el 
the Nobles and great Men of the Realm were fitting by or with the ribus eſſent 
Kiny 3 but certain enough it is, that they were altogether ſuch as — 
the King pleaſed. And 'tis evident from Charta de Foreſta, cap. 1. wrb. 
and 3. that Henry IT. Richard 1. and King John, did all of, them as 
well as the Conqueror, make Foreſts, not only of their own demeſne 
Woods and Lands, but of the Woods and Lands of other Men 3; 
and what their Foreſt Laws were, is to be known from the Records 
of their Aſſizes, for that word obtained till the days of the third 
Henry. And they were ſevere and cruel enough, for ( as an Au- _ 
thor of thoſe times doth teſtify ) to revenge the killing of Brutes, © An-1172, 
they * put them who bore the Image of God, under exquiſite Tryals and * 'n vindi- 
loments 5, and for one wild Beaſt, did deſtroy him whom Chriſt with CR Dei 
is precious Blood has redeemed. Nay, this is manifeſt enough from exquiſitis ju- 
the firſt Chapter of Charta de Foreſta it ſelf, which is the next thing — 
to be conlidered. ſunt hominem 


pro beſtia 
perdere, quem unjgenitus Dei redemirt ſanguine ſuo. Febn Sarum. de nugis cnrialium. Lib, 1. Cap» 4- 


; The Foreſt Laws being then ſo ſevere and cruel, tis no wonder 
| that the Subjetts ſought by all means poſſible, to have the rigor of 
- them abated ; and therefore ſeeing in the Grant or Charter of 
N 2 | Henry I. 


OEEE—— 


I 00 | The Origin of Laws. 


BOOK Il 


> ——— 


— 
I rr —_ 


Cap. 7. $. 11. Henry I. before ſet down, there is no proviſion made for a mitigation 
* Foreſts of them, but rather, oh the contrary,a Declaration*, That he held,aud 
communi Cy 2ponld hold all his Foreſts,0s his Father the Conqueror held them,which was 
meorum in todo as he pleaſedin the ordering them. We find that in all theCon. 
we mer gy on teſt afterwards about the Liberties of the Subject, a mitigation of 
——  neus Foreſt Laws was deſired always by the Barons. as well as a Confirma. 
eas habuir. tion of their Civil Rights, and accordingly they were both granted 
4 - ay together by King Johr, in the 17 year of his Reign, June 15. Ann, 
Dom. 1215. in Runy-meade; betwixt Stanes and Windleſhore, or Win- 
deſore, and were put into two diſtinct Charters, becauſe ( as Matth, 
Paris faith ) they could not well be comprehended in one 3 and 
that of the Foreſt out of the ſaid Matth. Paris, ( tt being not very 
long, and differing very little from that granted afterwards in the 
ninth year of Herry II. and confirmed after that in the 28 of Ed 1 
and to be ſeen in our common Statute-Books ) we ſhall here tran- 


ſcribe. 


Mat. Paris p. FF Ohannes Dei Gratia Rex Angliz, &c. Sciatis quod intuitu Dei, & 

A J pro ſalute animz noſtrz, & animarum anteceſſorum & ſucceſſo- 
rum, ad exaltationem ſan&z Eccleſiz, & emendationem Regni noſtri 
ſpontanea & bona voluntate noſtra dedimus, concefiimus pro nobis 
& hzredibus noſtris has libertates ſubſcriptas, habendas & tenendas 
in Regno noſtro Angliz in perpetuum. 

1, In primis omnes Foreſts, quas Rex Henricus Avus noſter affo- 
reſtavit, videantur per probos & legales homines, 8 fi boſcum ali- 
quem alium quam ſaum Dominicum afforeſtaverit ad damaum il- 
hus, cujus boſcus fuerit, ſtatim deafforeſtetur; Et fi boſcum ſaum 
proprium afforeſtaverit, remaneat Foreſta ſalva communia de herba. 
gio, & rebus aliis in eadem Foreſta, illis qui cam prius habere conſue- 
verunt. 

| 2. Homines qui manent extra Foreſtam, non veniant de cxtero 

© © coram Juſticiariis noſtris de Foreſta per communes ſubmonitiones, 

': niſi {int in placito, vel plegit alicujus vel aliquorum qui attachiati ſunt 
propter Foreſtam. | | 

3. Omnes autem boſci qui fuerunt afforeſtati per Regem Richar- 

dum fratrem noſtrum, ſtatim deafforeſtentur : niſi fuerint Dominic 
boſci noſtr1. 

4. Archiepiſcopi, Abbates , Priores, Comites, Barones , Mi- 
lites & libere tenentes, qui boſcos habent in Foreſta 3 habeant boſcos 
ſuos, ſicut eos habuerunt tempore primz Coronationis prxdidi Re- 
gis Henrici Av1 noſtri 3 ita quod quieti fint in perpetuum de omni- 
bus, Purpreſturis, vaſtis & aſlartis faftis in illis boſcts poſt illud ten 
pus, uſque ad principium ſecundi anni Coronationis noſtrz. Et qui 
de cztero vaſtum,Purpreſturam vel effartum facient ſine licentia no- 
ſtra in illis boſcts, de vaſtis,Purpreſturis & afſartis reſpondeant. 

5. Regardatores noſtri eant per Foreſtas, ad faciendum Regar- 
dum, ficur fieri conſuevit tempore prime Coronationis predict Re- 
gis Henrici Avinoſtri, & non aliter. 

6. Inquilitio vel viſus de expeditione Canum exiſtentium in Fo- 
reſta de cztero fiat, quando fieri debet Regardum 3 ſcilicert de tertio 
anno m tertium annum 3 & tunc fiat per viſum & teſtimonium lega- 
lum hominum, & non aliter. Et jlle cujus Canis inventus fuerit, tunc 

non 
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non expediatus de pro miſericordia, det tres ſolidos ; 8 decztero 
nullus boſcus capiatur pro expeditatione. Talis autem expeditatio fit 

Aſſiſam cornmiuniter, quod tres ortilli abſcindantur de pede ante- 
riori fine poleta. Non expeditentur Canes de cztero  nifi in locis ubi 
expeditari ſolent tempore primz Coronationis przdidti Regis Hen- 
rici Avi noſtri. 

7. Nullus Foreftarius vel Budellus, faciat de cztero ſcotallum, vel 
colligat garbas, vel avenam, vel bladum aliud, vel agnos, vel porcel- 
los; nec aliquam colle&am faciatz & per viſum & ſacramentum duo- 
decim regardatorum quando facient regardum, tot Foreſtarii ponan- 
tur ad Foreſtas cuſtodiendas, quor ad illas cuſtodiendas rationabiliter 
viderint ſufficere. 

8. Nullum Suanimotum de c#tero teneatur in Regno noſtro,nifi 
ter in anno3 videlicet in principio quindecim dierum ante feſttim 
ſfanfti Michaelis, quando Agpiſtatores veniunt ad agiſtandum Domini- 
cos boſcos 3 & circa feſtum ſan&i Martini, quando Agiſtatores no- 
ſtri debent ccipere Paniagium fuum. Et ad iſta duo Suanimota, 
conveniunt Foreſtarii, viridarit & agiſtatoresz 8 nullus alius per di- 
ſtrictionem.. Et tertium Suanimotum teneatur in initio 15 dierurti 
ante feſtum ſanQi Joharris Baptiſtz pro foenatione beſtiarum noſtra- 
rum, & ad iſtum Suanimotum conveniunt Foreſtarii, viridarii,& non 
ali per diſtrictionem. Et przterea fingulis quadtaginta diebus, per 
totum annum, convenient viridarit & Foreſtarii ad videndum atta- 
chiamenta de Foreſta, tam de viridi quam de venatione per przſen- 
tationem ipſorum Foreſtariorum, & coram ipfis attachientur. Pra- 
dia autem Suanimota non teneantur, niſi in Comitatibus de quibus 
teneri conſueverunt. 

9. Unuſquiſque Jiber homo agiſtet boſcum ſum in Foreſta pro 
volumate ſua,& habeant Pannagium ſuum. Concedimus etiam quod 
unuſquiſque liber homo poſit ducere porcos ſuos per Dominicum 
boſcum noſtrum, libere & ſine impedimento 5 & ad agiſtandum eos 
in boſcis ſuis propriis vel alibi ubi voluerit, Et fi porci alicujus liberi 
hominis una note pernoQaverint in Foreſta neſtra, non inde occaſio- 
netur , ita quod aliquid de ſuo perdat. | 

10. Nullus de cztero amittat vitam vel membra pro venatione 
noſtra ; ſed fi aliquis captus fuerit & convittys de captione venatio- 
nis, graviter redimatur, fi habeat unde redimi poſit : & fi nonuride 
redimi poſlit, jaceat in Priſonanoſtra per annum unum & unum diem. 
Et fi poſt annum unum & unum diem plegios invenire poſſi, exeat 
a Priſona 3 fin autem, abjurer Regnum noſtrum Angliz. 

11. Quicunque Archiepiſcopus, Epiſcopus, Comes vel Baro veni- 
ens ad nos per mandatum noſtrum tranſierit per Foreſtam noſtram, 
lice illi capere unam vel duas beſtias per viſum Foreſtarii {i przſens 
fuerit ; fin autem, faciat cornari, ne —_ hoc furtive facere. Item 
licet in redeundo idem eis facere ficut prxdicum eſt. 

12. Unuſquiſqueliber homo de cztero fine occafione faciat,in boſco 
ſo vel in terra ſua, quam habet in Foreſta, molendinum, vivarium, 
ſtagnum, marleram,foſlatum vel terram arabilem, extra coopertum in 
terra arabili 3 ita quod non fit ad nocumentum alicujus vicini. 

13. Unuſquiſque liber homo habeat in boſcis ſuis, Arias accipi- 
trum, ſpervariorum, falconum, aquilarum & heironum, & habeagt 
{iniliter mel quod inventum fuerit in boſcis ſuis. n 

| 14. Nullus 
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14. Nullus Foreſtarius de cxtero qui non fit Foreſtarius de fey. 
do, reddens firmam nobis pro Balliva ſua, capiat cheminagium 3 ſci- 
licet pro chareta per dimidium annum : duos denarios3 & per alium 
dimidium annum, duos denarios 3. & pro equo qui portat ſumma- 
gium, per dimidium annum unum obolum 3 & per alium dimidiun 
annum unum obolum 3 & non niſi de illis qui extra Ballivam ſuam 
tanquam Mercatores veniunt, per licentiam fuam 1n Ballivam ſuam, 
ad boſcam,meiremium.corticem vel carbonem emendurm, & alias du- 
cendum ad vendendum ubi voluerint. Et de nulla chareta alia vel 
ſummagio, aliquod cheminagium captatur 3 non caplatur chemina- 
gium, mſi in locis i]lis ubi antiquitus capi folebat & debuit. Illi au- 
tem qui portant ſuper dorſum ſium boſcam, corticem vel carbonem 
ad vendendum, quamvis inde vivant, nullum de c#tero dent che- 
minagium.. De boſcis aliorum, nullum detur cheminagium Fore- 
ſtariis noſtris, przterquam de Dominicis boſcis noſtris. | 

15. Omnes utlagati pro Foreſta, 2 tempore Regis Henrici avi 
noſtri, uſque ad primam coronationem noſtram, veniant ad pacem 
ſine impedimento 3 & falvos plegios inveniant, quog de cxtero non 
forisfacient nobis de Foreſta noſtra. f 

16. Nullus Caſtellanus vel alius teneat placitum de Foreſta, five 
de viridi five de venatione: ſed quilibet Foreſtarius de feudo atta- 
chiet placita de Foreſta, tam de viridi quam de venatione, & ea 
przſentet viridariis Provinciarum : & cum rotulata fuerint, & ſub 
Sigillis viridariorum incluſa, przſententur capitali Foreſtario cam in 
partes illas venerit ad tenendum placita Foreltz, & coram eo termi- 
nentur. Omnes autem Conſuetudines przdiQtas & libertates, quas 
nos concefiimus in Regno tenendas, quantum ad nos pertinet erga 
noſtros, omnes de Regno noſtro tam Laici quam Clerici obſervent, 
quantum ad ſe pertinet, erga ſuos. 


The Charta de Forefta in Pulton's Statute-Book. 


EDWARD by the Grace of God, King of England, 

Lord of Ireland, and Duke of Guyan : To all 19 whom 
theſe Preſents ſhall come , Jendeth Greeting ; We have. 
ſeen the Charter of the Lord HENRY our Father, 
| OR King of England, concerning the Foreſt in theſe 
Words : 


HENR Y by the Grace of God, King of England, 
Lord of Ireland , Duke of Normandy and - of 
Guyan, @c. as in the Beginning of the Great 
Charter. 


C AP. I. Certain Grounds ſhall be diſafforeſtcd. 


Ir, We will that all Foreſts, which King HE NRY our Grand- 
E father afforeſted, ſhall be viewed by good and lawful Men. And 
if he have made Foreſt of any other Wood more than of his own 

F Demeſne. 
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Demeſne, whereby the Owner of the Wood hath hurt, forthwith it 
ſhall be diſafforeſted. And if he have made a Foreſt of his own 
Wood, then it ſhall remain Foreſt. Saving the common of Her- 
bage, and of other things in the ſame Foreſt to them, which befort 
were accuſtomed to have the ſame. 


CAP. Il. Who are bound to the Summons of the Foreſt. 


| E N that dwell out of the Foreſt, from henceforth ſhall not 

1 come before the Juſticers of our Foreſt by common Sum- 
mons, unleſs they be impleaded there, or be Sureties for ſome others 
that were attached for the Foreſt. 


C A P. Ill. Certain Woods made Foreſt, ſhall be diſafforeſted. 


L L Woods which have been made Foreſt by King RICHARD 
A our Unkle, or by King F O H N our Father, -until our firſt 
Coronation, ſhall be torthwith difafforeſted, unleſs it be our demeſne 
Wood 


CAP. IV. No Purpreſture, Waſte or Aſſert, fhall be made in Foreſts. 


LL Archbithops, Biſhops, Abbots, Priors, Earls, Barons, Knights, 
| and other our Freeholders which have their Woods in Foreſts, 
{hall have their Woods as they had them at the firſt Coronation of 
King HENRY our Grandfather, fo that they ſhall be quit for 
ever of all Purpreſtures, Waſtes and Afſerts, made in thoſe Woods 
after that time, until the ——_— the 24 year of our Coronas 
tion: and thoſe that from thenceforth do make Purpreſture with- 
out our Licence, or Waſte or Aflert in the fame, ſhall anſwer unto 
Us for the ſame Waſtes, Purpreſtures and Afſerts. 


C A P. V. When Rangers ſhall make their Range in the Foreſt. 


UR Rangers ſhall go through the Foreſt to make Range, as 
it hath been accuſtomed at the time of the * firſt Coronation 
of King HENRY our Grandfather, and not otherwile. | 


C A P. VI. Lawine of Dogs in Foreſts. 


H E Enquiry or View for Lawing of Dogs within our Foreſt, 
'T ſhall be made from henceforth, when the Range is made, that 
is to ſay, from three year to three year, and then it ſhall be done by 
the view and teſtimony of lawful Men, and not otherwiſe. And he 
whoſe Dog is not Lawed, and ſo found, ſhall pay for his Amerce- 
ment three Shillings. And from henceforth no -Ox ſhall be taken 
for Lawing of Dogs. And ſuch Lawing ſhall be done by the Aſ- 
ſize commonly uſed, that is to ſay, that three Claws of the Forefoot 
ſhall be cut off by the Skin. But from henceforth ſuch Lawing of 
Dogs ſhall not” be, but in places where it hath been accuſtomed from 
the time of the firſt Coronation of the forcfaid King HENRY 
our Grandfather. 


CAP. 


* Henry ITE. 
cauſed his Son 
to be crowned 
and reign with 
him, who dy- 
ing before him 
he was crown- 
ed again, 
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C A P. VII. In what onely Caſes Gathering ſhall be in Foreſts. 


O Foreſter or Bedil from hencefarth ſhall make Scotal, or ga- 
N ther Garb or Oats, or any Corn, Lamb or Pig 3 nor ſhall 
make any Gathering, but by the Sight and upon the Oath of the 
Twelve Rangers, when they ſhall make their Ranges. So manyFo- 
reſters ſhall be aſſigned to the keeping of the Foreſts, as reaſonably 
(hall ſcem ſufficient for the keeping ot the ſame. 


C A P. VIIL What Swaniwotes fhall be kept, and who ſhall repair to 


then. 


7 O Swanimote from henceforth ſhall be kept within our Realm 
but thrice in the year, viz. in the beginning of fifteen days 
afore Michaelmgs, when that our Geſt-takers or Walkers of our 
Woods come topether to take Ageſtment in our demeſie Woods ; 
and about the Feaſt of St. artin in the Winter, when that our 
Geſt-takers ſhall receive our Pawnage. And to theſe two Swani- 
motes, ſhall come together our Foreſters, Vierders, Geſt takers, and 
none other by diſtreſs. And the third Swanimote ſhall be kept in 
the beginning of fifteen days before the Feaſt of St. John Baptiſt, 
when that our Geſt-takers do meet to hunt our Deer. And at this 
Swanimete ſhall meet our Foreſters, Vierders, and none other by 
diſtreſs. Moreover, every forty days through the year, our Foreſters 
and Vierders ſhall meet, to ſee the Attachments of the Foreſt, as well 
for Greenhue as for Hunting, by the Preſentment of the ſame Fo- 
reſters, and before them attached. And the ſaid Swanimotes ſhall 
not be kept but within the Counties in which they have uſed to be 
kept. f 


C A P. IX. Who may take Agiſtment and Pawnage in Foreſt. 


Very Freeman may ageſt his own Wood within our Foreſt at 

”, his pleaſure, and (hall take his Pawnage. Alſo We do grant, 

That every Freeman may drive his Swine freely without Impedi- 

ment through our demeſne Woods, for to ageſt them in their own 

Woods, or elſe where they will. And if the Swine of any Free- 

man lie one Night within our Foreſt, there ſhall be no occaſion ra- 
ken thereof, whereby he may loſe any thing of his own. 


C A P. X. The Puniſhment for killing the King's Deer. 


O Man from henceforth, ſhall loſe either Life or Member for 

killing of our Deer ; but if any Man be taken, and convidt 

for taking of our Veniſon, he ſhall make a grievous Fine, if he have 

any thing whereof: And if he have nothing to loſe, he ſhall be im- 

priſoned a year and a day. And after the year and day expired, 

( if he can find ſufficient Sureties ) he ſhall be delivered : And if 
not, he ſhall abjure the Realm of Exgland. 


CAP. 
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C A P. XI. A Nobleman may kill a Deer in the Foreſt. 
Hatſoever Archbiſhop, Biſhop, Earl or Baron, coming to Us 
WW at our Commandment, paſting by our Foreſt, it ſhall be 
lawful for him to take and kill one or two of our Deer, by view of 
our Foreſter, if he be preſent ; or elſe he ſhall cauſe one to blow an 
Horn for him, that he ſeem not to ſteal our Deer. And likewiſe 
they ſhall do returning from us, as it is aforeſaid. 


C A P. XII. How a Freeman may uſe his Land in the Foreſt. 


| BIGu/ Freeman from henceforth, without danger, ſhall make in 
his own Wood, or in his Land, or in his Water, which he hath 
within our Foreſts, Mills, Springs, Pools, Marſh-pits, Dikes, or arable 
Ground, without inclofing that arable Ground, fo that it be not to 
the annoyance of any of his Neighbours. 


C A P. XIII. How a Freeman may uſe his Land in the Foreſt. 


Very Freeman ſhall have within his own Woods, Ayries of 
Hawks, Sparrow-Hawks, Falcons, Eagles and Herons, and ſhall 
have alſo the Honey that is found within his Woods. 


C A P. XIV. Who may take Chimmage or Toll in a Foreſt, for 
what Cauſe, and how much. 


O Foreſter from henceforth , which is not Forcſter in Fee, 
paying to us Ferm for his Bayliwick, ſhall take any Chimmage 
or Toll within his Bayliwick- But a Foreſter in Fee paying us Ferm 
for his Bayliwick, ſhall take Chimmage, that is to ſay, for Carriage 
by Cart the half year two-pence, and for another half-year two- 
pence 3 for an Horſe that beareth Loads, every halt year an half- 
penny, and by another half year half a penny. And but of thoſe only 
that come as Merchants through his Bayliwick, by Licence to buy 
Buſhes, Timber, Bark, Coal, and to ſe!l it again at their pleaſure. But 
for none other Carriage by Cart Chimmage ſhall;be taken. Nor 
Chimmage ſhall not be taken but in ſuch places only where it hath 
been uſed to be, Thoſe which bear upon their Backs Bruſhment, 
Bark or Coal to ſel}, tho' it be their Living, ball pay no Chimmage 
to our Foreſters, except they take it within our demeſne Woods. 


C A P, XV. APardon of Outlaws of Treſpaſs within the Foreſt. 


L L that be Outlawed for the Foreſt only, finee the time of 
King HE NRY our Grandfather, until our firſt Coronation, 

(hall come to our Peace without Lett, and ſhall find to Us Sureties, 
_ from henceforth they ſhall not treſpaſs unto Us within our Fo- 
reſt, 
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C AP. XVI How Plex of the Foreſt ſhall be holden. 


A 7 Q Conſtable , Caftellaine, ar Bayliff, ſhall hold Plea of Foxeſ}, 

neither for Greenhue nor Hynting, but every Foreſter in Fee 
ſhall make Attachments for Pleas of Foreſt, as well tor. Greenhue 
as Hunting, and ſhall preſent them to the Vierders of the Provinces, 
And when they be enrolled and encloſed under rhe Seals of the 
Vierders, they ſhall be preſented to our chief Jufticers of our Foreſt, 
when they ſhall come into thoſe Parts to hold the Pleas of the Fo- 
reſt, and before them they ſhall be determined. And theſe Liber- 
ties of the Foreſt We have granted to all Men, ſaving to Archbiſhops, 
Biſhaps, Abbots, Priors, Earls, Barons, Knights, and to other Per- 
fans, as well Spiritual as Temporal, Templers, Hoſpitallers, their Li- 
berties and free Cuſtoms, as well within the Foreſt as without, and 
in Warrens and other places which they have had; All theſe Liber- 
ties and Cuſtoms, We, &*c. as it followeth in the end of the great 
Charter 3 and We do confirm and ratify theſe Gifts, &c. as the 
end of the great Charter fpecifieth, ec. 


This Charter Ernghfb and Latix F have here inſerted, becauſe in- 
deed it contains all Foreft Laws at this day of any force, or at leaſt 
is as aStandard- by which they all are to be tryed 3 and 'tis of ſuch 
account in our Common Law at this day, that by the Statute of 
42 Ed. 3. c. 1. if any a of Parliament be made againſt it, it ſhall 
be void 3 and by 25 Fd. 1. 6.2. all Judgments given againſt any of 
the Points of it, are alſo to be holden void. 

Other Laws thero are, which are called Aſſiſa &+ conſuetudines Fo. 
reſte, made the 6th of Ed. 1. Azas Dow. 1278. and others called, 
Ordinatioues Ferefte, of the 34 of Ed. 1. Azno Dom. 1306. con- 
fiſting of fix Chapters as followeth. 


C AP. EL How Offexces done in the Foreſt ſhall be preſented. 


= Irft, We have ordained for our Selves and our Heirs, That al} 
Treſpaſſes hereafter to be done in our Foreſts of Green-hue, 
and of Hunting 3 the Foreſters within whoſe Bayhwicks ſuch Treſ- 
paſſes ſhall happen to be committed, ſhall preſent the ſame at the 
next Suanimote, before the Foreſters, Verders, Regarders, Agiſtors, 
and other Miniſters of the ſame Foreſt : And upon fuch Preſenta- 
tions there before the Foreſters, Verdors, and all other Miniſters 
aforeſaid, by the Oath as well of Knights, as of other lawtul and 
honeſt Men of the neareſt Parts where the Treſpab ſo preſented ſhall 
be done, not ſuſpetted, the Truth of the Matter ſhall be lawfully 
enquired of, and the Truth fo enquired of, the ſame Preſentations, 
by the common Accord and Aflent of all the Miuifters aforeſaid, ſhall 
be folemnly confirmed and ſealed with their Seals. And if an In 
ditment be in any other mannex, it ſhall be adjudged void. 
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C AP. II. Ar Officer dying, or being abſent, another ſhall be pitt 


in his place. 


ND if it happen. any of the faid Foreſters, Regarders, or 

other Miniſters of the ſame Foreſt to die, or by ſickneſs or 
other means to be hindred, whereby he cannot be preſent at the 
ſame Suanimote, preſently the Juſtice of the ſame Foreſt, or his 
Lieutenant, ſhall put another in his place, ſo that the Indi&ment 
may be made by all in Form aforeſaid. And that the Officers which 
are to be placed, ſhall be put in as heretofore it hath been uſed to 
be 3 except the Verderors, who ſhall be ordaiged by EleQion, and 
by our Writ. 


C A P. III. No Foreſter ſhall be put in any Aſſiſes or Furies. 


ND We Will that none of the aforeſaid Miniſters ſhall here- 
after be put in any Afſizes, Juries or Enqueſts to be taken 
without the Foreſt. 


C A P. IV. The Puniſhment of Officers ſurcharging the Foreſs. 


ND if there be any Surcharge found of the Foreſters, or by 

ſuch other as take upon them to be Officers of the Foreſt, 
tuch Surchargers ſhall be removed and impriſoned, according to 
the diſcretion of the Juſtice of the Foreſt, or his Lieutenant 3 and 
they by whom they were placed ſhall be alſo puniſhed at our 
pleaſure. And at every Suanimote, Inquiſition ſhall be made of 
Surchargers, of Foreſters, and other Miniſters of the Foreſt, and of 
their Oppreſſions done to our People, and Reformation and Puniſh- 
ment ſhall be done, as 'tis ordained before. 


C AP. V. Grounds diſaſſoreſted. 


" A S touching them that committed Treſpaſſes of Green-hue or 
A Hunting, at ſuch time as the Foreſt was difafforeſted, We Will 
that thoſe Offences ſhall be pardoned, faving ſuch Treſpaſſes which 
were committed in that part which doth remain Foreſt : yet ſo, as 
that the Hedges and Ditches made in the mean time ſhall be wholly 
caſt down, removed and avoided, ſaving our Arrentations, which 
We will have remain according to the Afſize of the Foreſt. The 
Wood which is felled and cut down ſhall be removed, and the 
Wood which is ſtanding ſhall remain in the Foreſt. And if ſuch 
Wood yet ſtanding be fold, it ſhall remain in the Foreſt, and the 
Seller ſhall ſatisfy the Buyer, according to the quantity of the 
Wood ſtanding in the Foreſt, and fo fold in the mean time as he 
received of him. 
C A P. VI. Common in the Foreſt. 


WW E Will alſo that our Juſtice of the Foreſt, or his Lieutenant, 
in the preſence of our Treaſurer, and by his Afſent , ſhall 
have Anthority to take Fines and Amerciaments of thoſe which be 
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indicted for Treſpafſes committed in our Foreſts, and not tarry for 
the Eyre of the Juſtice. And moreover, We Will that they which 
had- Common of Paſture in the Foreſt before the Perambulation 
was made, and which were after returned into the Foreſt, and that 
were reſtrain'd of Common by the faid Perambulation, ſhall have 
their Common of Paſture hereafter in the Foreſt, as freely and 
largely as they were wont to have before the Perambulation made; 
ſaving our Arrentations in Form aforeſaid. Witneſs whereof, ec, 
At Weſsminſter, 28 die Maii, Anno 34 Edwardi primi Kegiſt. fo-80. 


Theſe are the Laws which go under the Name of Ordinatio Fo- 
reſte, and Sir Ed. Coke faith of it, That being an Ordinance made by 
the King only, without Authority of Parliament, albeit it was in at- 
firmance of the Law, did not bind, and therefore was not executed ; 

P.258, &292.and yet he grants, and indeed 'tis evident enough, that in the Sta- 
tute of 1 E4. 3. cap. 8. this Declaration or Ordinance is rehcarſed 
asa Law. To conclude this SeFior about the Laws of the Foreſt,” | 
look upon the Charta de Foreſta, which has been confirmed above 
30 times, and commanded to be put in execution, to be the only 
Standard of all Foreſt-Laws whatſoever. For all Foreſt-Laws made 
before it, and all the Statutes and Aſlizes, either that of Woodſtock in 
the Reign of Herry II. or any other 1n his time, or in the Reign of 
Richard 1. or King John, are all abrogated by it, and repealed by 
the Statute of 42 Ed. 3. cep. 1. in theſe words : At the Parliament 
of our Lord the King, holden at Weſtminſter, May 1ft, iz: the 424 Tear 
of his Reign, it is aſſented and accorded, That the Great Charter, and the 
Charter of the Foreſt be holden and kept in all Points 5 and if any Sta- 
tute be made to the contrary, that ſhall be holden for none. 

And now having taken a View of the Foreſt-Laws, let us procced 
to conſider ſome other things, of which my Lord Coke faith a Foreſt 
doth conſiſt, and the next in Order, are its Courts, Judges and Offi- 
cers; for Laws would ſignify very little, unleſs there were Officers to 
put them in Execution, and Judges to give Sentence according to 
them, and Courts in which the Records of all Proceedings may be 
kept. Now the Officers of a Foreſt are the Lord*Chief Juſtice in 
Eire, and his Locum tenens, or Lieutenant, the Warden, the Verde- 


ejetrens TOrs, the Foreſters, the Regarders, the Agiſtors, the Woodward, and 
de Foreſt, the Bedle. | 


The Lord Chief-Fuſtjce 1n. Eire, is an Officer of great Honour and 
Authority,as being Locum texens to the King, and upon that account, 
(as ſome think ) is called Juſtice in Ezre, or Juſtice in Iri, becauſe he 
1s to repreſent the juſt Anger and Indignation of the King, againſt 
all Offenders in Vert and Yeriſon ; and ſomething there is in the 
Conſtitutions of Canrntas, cap. 10. which ſeems to favor this Con- 
ceit, where he leaves the puniſhing of ſmall Criminals to the diſcre- 
tion of his Officers, but referves the puniſhing of great Offenders to 
himſelf, and faith, Noſmet in Jra Noſtra Regalt paniemws, We 
according to Our Princely diſpleaſure will puniſh them. Burt I am of 
a mind that the word Eire, or Eier, hath another Origin, and comes 
+ Spelman. from ter *,the t being thrown away,according to the French cuſtom, 
Gloſſ.in verb. Fox his Seat or Court is called his Jter, and he is no other than a 


" Juſtice [tinerant, as going from Foreſt to Foreſt, and into all Foreſts 
| within 
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within his Juriſdiction, to ſee and enquire how the Laws of the Fo- 
reſt have been kept, and to puniſh the Tranſgrefſors of them. There 
are two of them in Ezg/and, one for all the Foreſts on the South, 


and another for all on the North-fide of the River Trent 3; and by Vid. 27 Hen. 
force of Letters Patents under the Great Seal, they have Authority * ©: 24: 


and Juriſdiction at their Court of: Juſtice Seat, ( which cannot be 
kept oftner than every third year ) to enquire, hear and determine 
all Treſpaſſes within the Foreſt, according to the Laws of theWifeſt ; 
and all Claims of Franchiſes, Priviledges and Liberties withm the 
Foreſt. Yid. Cok, Inſt. part. 4. c. 73. p. 291, 

The Wardez or Guardian of the Foreſt is ſuch an one, ( as the 
very Names do import ) who hath the keeping, defence and pro- 
tetion of the whole Foreſt committed to his charye, ſo that he ſeems 
to be anſwerable for whatever deſtruction or miſcarriage ſhall hap- 
pen therein 3 and the forth-coming of the Rolls of the Foreſt are 
laid alſo to his charge : for as my Lord Coke faith, It the Warden © 
the Foreſt dye, and his Heir, or Tertenant, bring not in the Rolls, 
©. his Heir or Tertenant ſhall anſwer for the fame; He is next in 
Honour and Dignity to the Chief Juſtice, and # uſually ſome great 


Ib, I12- 
f P» 313 


Man. And it is to be obſerved, That where a Foreſt is appendant, Coke ib. 


or belonging to any Caſtle, he who is the Conſtable of that Caſtle, is 
ever, by the Law of the Foreſt, chief Warden of that Foreſt 3 and 
ſo it was formerly in the Foreſt of Pickering, belonging to the Caſtle 
of Pickering; and fo it is of the Foreſt of Windſor, belonging to 
Windſor Caſtle 3 and of the Foreſt of Rockingham, belonging to 
_ Caltle of Rockingham , and of all other Foreſts belonging to 
Caſtles. 

The PVerderors are fo called , a Veridi, viz. from the Kert or 
' Green-hue, which they are principally and chiefly to ſee preſerved : 
But they are moreover to obſerve and keep all the Afſizes and 
Laws of the Foreſt, and to view, receive, and enrol the Attachments 
and Preſentments of all manner of Treſpaſſes in the Foreſt as to 


Vert and Veniſon, and to do equal Right and Juſtice betwixt the King © Þ: 292. 


and Country, and to the Poor as well as to the Rich; There ought 
to be four in every Foreſt z, and they are judicial Officers, and cho- 
ſen in full County by force of the King's Writ 3 and they ought to 
keep two ſorts of Courts, the one every 40 days, which is called 


the Court of Attachments, or the Woodmote Court, where the Fo- ©*k* p- 285. 


refters bring in the Attachments de Veridi & Venatione, and the Pre- 
' ſentment thereof, and the Verderors do receive the ſame, and enrol 
them 3 but this Court can only enquire, and not convi&d. The 
other Court 1s called the Court of Srarimote, and is to be holden be- 
tore the Yerderors as Judges by the Steward of the Suarimote thrice 


in the year, where the Foreſters are to preſent their Attachments, and Coke ib. 


the Freeholders within the Foreſt to appear, to make Inqueſts and 
Juriesz and this Court is a Court of Record, and may not only en- 
quire, but convict alſo, but not give Judgment. 

The Forefters are of two forts, viz. Chief, and under Foreſters. 
The chief Foreſters are ſuch as have uſually one whole Bayliwick 
within Foreſt granted to them in Fee ; all which Bayliwick is com- 
mitted to their charge and care, and is accounted ſo great a Truſt, 
that altho' by Patent they may have an abſolute Fee-fimple therein, 


yet 
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et can it not be granted over without the KingI/Licence 5 and be. 
fore ſuch Licence be granted, there goeth out a Writ of ad quod 
dammm to the King, if ſuch Licence ſhall be, &c. The under Fo- 
 reſters are they who are employ'd by the chief Foreſters, to walk and 
watch for them in their Bayliwicks, and to affhiſt them in the keep. 
ing of their Office of Foreſterſhip 5 but the chief Foreſter ſhall be an. 
fwerable at the Juſtice Seat, for whatever has been done fince the 
laſt Eire within his Bayliwick- In a word, a Foreſter is a {worn Mi- 
niſterial Officer of the Foreſt, and his Duty appeareth by his Oath, 
which ( as my Lord Coke faith ) confiſteth of five Parts. 


1- That he fhall be Loyal and True to the Maſter of the Foreſt. 

2. That he ſhall truly walk and keep the Office of the Foreſterſhip, and 
true Watch make both early and late both of Vert and Veniſon. 

3. Truly attach, and true Preſentment make of all manner of Treſ- 
paſſes done within the Foreſt to his knowledge , and eſpecially 
within the keeping of his Bayliwick. 

4. The King's Connſel, his Fellows, and his own, he ſhall truly keep, 

5. No Concealerent make for any Favor, Need or Dread, but well and 
truly to behave himſelf therein. 


The Regarders in a Foreſt are ſo called, of the French viord Re- 
gardeire, to view or ſee, becauſe they cannot preſent any thing bur 
upon their view and fight. They are Miniſterial Foreſt-Officers about 
12 in number in every Foreſt, and are conſtituted either by Letters 
Patent of the King, or by the chief Juſtice at the Juſtice Seat, or to 
be choſen by Writ to the Sheriff z and their Office extendeth thro' 
thewhole Foreſt, and: every part thereof, to enquire of all Offences 
concerning Vert and Veniſon, and of all Concealments of any Offen- 
ces or Defaults of the Foreſters, and all other Officers of the King's 
Foreſt, They'formerly held a Court every three years, according 
to the ſixth Chapter of Charta de Foreſta, which was called a Court 
of Regard, or Survey of Dogs for expeditating of them 3 but this [ 
think is now every where laid aſide. 

Of Agiſtors we have ſpoke before in the fifth SeFiov. And 1 
Woodward, as his Name imports, is fuch a Miniſterial Officer of the 
Foreſt, as is to watch _ — Walks for the keeping and pre- 

- erving of the Woods thereof: And in the 
RE Tom making of his Walks, he is to carry along 
arcum & ſagirtas pro ſiniſtra ſuſpicione Ve- with him an Hatchet only, and no Box and 
_— F. by hay Rege Rot. EB Arrows, that fo he may not be ſuſpected for 

ol | killing of the Game 5 and his Oath is to 
make true Preſentment tam de Veridi quane de Venatione, as well con- 
cerning Fert as Veniſon, 

As to the Bedle of the Foreſt, his Office is to warn all the Courts 
of the Foreſt, and to execute the Proceſs of the Foreſt, and make all 
Proclamations as well within the Court as without; and is derived 
of the Saxox word Bidder, to call or warn; or of the French word 
Bedean, a Bayliff, or an Apparator, Vid. Spelman, Gloſſ. in Verb. & 
Coke ubi ſupr. Þ. 313. 

The next thing to be conſidered in a Foreſt .is the Game 3 and 
this in the Law of the Foreſt is uſually comprehended under the 

word 


ms 
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word Qenatio , and is a chief and principal conſtituent part of a 
Foreſt; for all the Pleas of the Foreſt are vet de Veridi wel de Ve- 
* matione, that is, either concerning Vert or Venaſox; and the preſerva- 
tion of Vert, is in arder for the preſervation of Yoniſen. Now Fe- 
aiſon or Venaſor, comprehends either all Beaſts that are pro Venatione, 
for Hunting, whether they are Beaſts of Foreſt in the ſpecial, as the 
Hart, the Hind, the Hare, the Boar, and the Wolf ; or Beaſts of 
Chace, as the Buck, the Doe, the Fox, the Martran,and the Roe, and 
all their Proceeds z or elſe thoſe only, which after they are taken in 
Hunting, are wholſom and delicate Food, ſuch as the red Deer, the 
fallow Deer, the wild Boar and the Hare 3 and at this day, as it 
ſeems, thoſe of the laſt ſort are eſpecially under the proteftion of 
the Laws of the Foreſt, For Wolves we have none,-as being all 

or moſt of them deſtroyed by King Edger 3 and tho' we haveFoxes. CIT. 
yet Canutws 1n his Foreſt Charter, declares them as well as Wolves, to nec { ven-ris] 
be neither Reaſts of Foreſt or Venary, And as for the wild Boar, ng 
altho' he is excellent Food when taken in Hunting, after he has left 25. « 
the Sounder, and became a * Sanglier at the fourth year , yet is he * Singularis 

a Creature then of great harm , raven, and deſtruftion to the 2m 
People and Commonweal, and upon that account the laſt of them 

in Exgland , were left to any one who could kill them, by King 

James 1. As to the Martror, or Marterne, or Marten, there are very 

few of them in the Foreſts onthe South of Trert, and the moſt of ,, 
them in Exgland mos to - in W, 4 ming in Martendale 3, and fol. 25. © 
as for Roes or Roebucks, they were in the : EVM: 
time of Ed, 3. adjudged to be no Beaſts of caveot avgtics Ave fron henna Wa 
Foreſt, becauſe they drive and chace away rena & now de Forrfta, co quod fugant alias 
other wild Beaſts. So that I ſay, it ſeems that _ ſhe phe 3 3. cor. Rege Aut. 203+ 
now here in Ernglazd the chief and principal, ; 

if not the only Beaſts which are under the protedtion of Foreſt 

Laws, are the red Deer, the fallow Deer, and the Hare, which the 

Poet preferred before all others 3 for ſo he faith, 


Inter quadrupedes gloria prime Lepus. Martial, 


There are alſo ſome priviledged Fowls in a Foreft, as the Partridge, 
the Pheaſant, the Heath-Poults bath black and red. 
Oae thing more we have to conſider in a Foreſt, and that is the $- 9 
bounging of it. For tho' a Foreſt be not fenced in with Wall or 
Pale, yet it cannot be without its Meres and Boundaries ; becauſe if 
it wanted them, it would oftentimes ſo happen, that it could not be 
known when Offences are committed as toVert and Venaſor, whether 
they are done within or without the Foreſt ; neither could the Re- 
garders and other Officers of the Foreſt make their view and regard, 
as they are bound by their Oath and Office for to do; for if they 
know no Bounds of the Foreſt, how can they have a right regard 
of it, or a true Preſentment make of what Spoil is done within it ? 
Now the Boundaries of Foreſts are either known by Record or 
Preſcription 3 for there are only theſe two ways of knowing them 3 
and we have Foreſts in England, whoſe Bounds are known, ſome by 
one of theſe ways, and ſome by the other. The Foreſts, whoſe 
Bounds are kno\vn by Record, are fuch as were ancient Foreſts of 
them- 
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themſelves, but were enlarged by the Aﬀreſtations of Henry 11. 
Richard I. and King Fohr ; and after the Foreſt Charter was granted 
by Herry III. according to the Tenor of it, Cap. 1. & 3. Commiſ: 
fioners were appointed to take Inquiſitions of the ancient Metes and 
Coke ib. p» Bounds of ſuch Foreſts, as either Herry Il. or any King after had 
"_ enlarged. And in the Reign of Herry III, divers Perambulations 
and Deafforeſtations were made, and many others in the Reigns of 
E4d. I. Ed. 1. Ed. III. ec. all which were returned into Chancery, 
and remain of Record in the Tower; ſo that the Bounds of all 
ſuch Foreſts are to be known by Record. But then it is to be con- 
fidered, that there were other Foreſts which had no Additions or 
Enlargements made to them either by Herry Il. or any other King, 
and there the Inhabitants adjoining had no cauſe to complain 3 fo 
that there was no need of making any ſuch Perambulations as the 
Foreſt Charter required : And here, in the Caſe of all ſuch Foreſts, 
altho' at firſt there might be Records of their Ere&ions, Bounds and 
Limits; yet ( as it has been ſhewn in the ſecond Seo out of Sir 
Edward Coke ) moſt of the Foreſtsin England are fo ancient, as no 
Record or Hiſtory doth make any mention of their Beginnings; and 
if ſo, and that there have been no Perambulations made of them 
ſince the Grant of the Foreſt Charter, then 'tis plain enough, that 
| there is no way to know their Boundaries, but by Preſcription. Now 
the Bounds of the Foreſt may be either excluſtve or incluſive 5 the 
excluſive are ſuch as are Bounds of the Foreſt, but yet are not un- 
der the Juriſdiftion of the Foreſt, as Churches, Church-yards, Chapels, 
Mills, Houſes, noted Trees, and great Hills; the incluſive, ſuch as are 
not only Bounds of the Foreſt, but within the Foreſt, and under the 
Juriſdidtion of the Foreſt, altho* private Men may have an Intereſt 
and Propriety in them, as Highways and Rivers z and of the laſt ſort 
* Omnes Me- of Bounds it is, that the Law faith *, That all the Merecs and Bonnds 
= _ of the Foreft ſhall be wholly in the King. For if any Man hunt or kill 
Domino Regi. the King's Deer in any part of a River or Highway which is an in- 
gg we os cluſfive Boundary of the Foreſt, he is as great an Offender, ( faith 
a = 218, my Lord Coke )) as if he had killed or hunted within the main Con- 
Ibid. tinent of the Foreſt, albeit the ſtate and intereft of the Soil of the 
Highway or River be in other Men. But neither of theſe kinds of 
Metes and Bounds are removeable, becauſe they are the Incloſure of 
the King's Foreſt, and if either of them be removed, it is puniſhable = 
by the Laws of the Foreſt. In a word, Boundaries are made, when 
a Forcſt, or the Perambulation of a'Foreſt is made ; and accordin 
to them, the regard and view of the Foreſt is-to be made by all its 
Officers : Bur one thing is to be obſerved, which is, that ſome things 
may be within the Foreſt, which are not within the regard of the 
Foreſt, as ſome Parks, Woods and Coverts, which the King by his 
Grant hath exempted. 
There 1s one thing more which hath a very near relation to the 
Meres and Boundaries of Foreſts, viz. that which is called Purlies ; 
for it conſiſts of ſuch Woods and Lands of private Men as were af- 
foreſted by Henry II. Richard 1. and King John, and were afterwards 
dilafioreſted, when the Boundaries of ſome Foreſts were perambula- 
ted, as hath been ſaid before ; for Ponra/ee is the French word for 
Perambulation, and Parliex is pur locus, or a place left clear and 


free, 
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free, by and after the making of ſuch aPerambulation. But becauſe 
there was no fence of Pale, or Wall, to keep the King's Deer from 
going, as before, into ſuch difafforeſted Grounds, Woods and Co- 
verts 3 therefore was 1t thought but reaſonable, that the King 
ſhould have Rangers in thoſe Prliex's to look after them, and re- 
chaſe them again into the Foreſt, and to ſee that no harm was done 
them 3 and all this appears plainly from the Oath of a Ranger which 


is now, and always was, as followeth. 


7 O © ſhall truly execute the Office of a Ranger in the Purlien of 
P. upon the Border of the King's Foreſt of P. You ſhall rechaſe 
with your Hound, and drive the wild Beaſts of the Foreſt, as often as 
they ſhall range out of the ſame Foreſt, into the Purlienus, Tou ſha 
truly Preſent all unlawful Hunting aud Hunters of wild Beaſts of Vene- 
ry, and Chaſe, as well within the Purlien's, as the Foreſt ; and thoſe and 
all other () fences you ſhall Preſent at the King's next Court of Attach- 
ments, or Suanimote, which ſhall firſs happen. S90 help you God. 


But it may be faid, That it the King's Deer might come, as before, 
into all difafforeſted Grounds, and that his Rangers were to be there 
to look after them, and to Preſent the Hunting and Hunters of them 
at the Foreſt Courts, then were the Owners of ſuch Grounds but in 
a very little better condition than they were before. To which the 
Reply is, That by the Difafforeſtation, the Owners of the Grounds 
within the Parliex might, and may at their Will and Pleaſure fell, 
cut down, eradicate, and ſtub up all the Timber, Woods, and Un- 
derwoods, convert their Paſtures, Meadows, and other Grounds, to 
arable 3 incloſe them in with any kind of Incloſure, build and erect 
new Edifices upon the ſame, or any part thereof ; and to diſpoſe and 
uſe the ſame after the Diſafforeſtation, as it they never ha1 been 
afforeſted. And as to hunting of the Deer, my Lord Coke is very 
poſitive, That in any Parliex, a Man may as lawfully hunt to all In- 
tents and Purpoſes within the Parliex within his own Grounds, as 
any other Owner may do in his Grounds that never were afforeſted 
at all 3 for the wild Beaſts belong to the Purlieu Man ratione ſol; : and 
therefore when they are in his Grounds, he may kill them, becauſe 
the Property ratjone ſol+ is in him. In a word, whereas it is ſaid in 
theRanger*s Oath, That he ſhall Preſent all Hunting and Hunters of wild 
Beaſts within the Purlien, it is to be obſerved, that the word wwlawful 
is added : which ſhews, that ſome Hunting in Purliex is lawful, and 
ſome unlawful 3 and by conſequence, that there are Laws about 
Purliex Hunting, and they are faid to be theſe which follow, 


Coke ib. pag. 
393+ 


Ib. 


1. The Purlien Man muſt begin his Chaſe in his own Grounds within Manwood cap. 


the Purliex. 

2, He muſt not foreſtal or kill the wild Beaſts with any Engine, but 
only by chaſing with his Dogs. 

3. Before his Dogs do enter the Foreſt, he muſt repeal and call them 


back again. 


20, $.9. & 10s 


4. He muſt not purſue his Dogs into the Foreſt, except that they faſten Coke p. 304- 


upon the ar and that the Deer do draw and drag the Dogs 


into the Foreſt; for then he may follow his Dogs and take the _ 
-P - a 


4 


The Origin of Laws. BOOK IE. 


8. I. 


. Vid. Burnect's 
Theor. 
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. Hl not bunt with any more company than bis own Servants. 

2 te yh not but anſeaſonable Deer, which arg little worth, and 
u#able 10 Tur. bv : 
5. He ntaft not hunt at unſeafonable times, as by Night, or on San- 


s. 

8. He muſt not hant in fence Month, nor oftener than three days in 
or ck Ki 

g9. He muſt not hunt within 40 days next before the King s general 
hunting is proclaimed, nor within 40 days aſter the King's general hunt- 
ing is ended ; nor when the Forefter is ſerving of any Warrant near nito 
the borders of the Purliea , having notice thercof. And ſo much for the 
Origit of Foreſts and Foreſt-Laws. 


——_———— 


——_—_s 
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CHAP. IX. 
Of the Origin of Navigation and Marine Laws. 


— —_— 
i_ 


The Contents. 


The Seaas well as dry Land for the uſe of men, $. 1: Which they could 
not ue without Navigation, that being of abſolute neceſſity for the 
peopleing of the World and the Commerce of Nations, $. 2. Which Com- 

merce and Navigation could not be managed without Laws, $. 3, 
Which Laws have been, and are, the Common Law of all Nations, 
and the Law ſpecial of ſuch Nations as have obtained a Dominion 
and Soveraignty over ſome Seas, F. 4. Of the Laws of the Crelans 
and Rhodians, aud the ſe of the Civl Law at this day in Sea-affairs, 

$.5. Of the Laws of Oleron, $. 6. Of Verdi#s given upon an In- 
quiſition at Quinborow, and the Conſtitutions of Grimsby and Ha- 
tings, $. 7. Of the Marin? Laws of other States and Kingdoms, and 
the Laws of Wisby, $. 9. 


Py 


Hat form the Earth was of immediately aſter the Creation 

of it whether of that we ſce it now, with great ridges 
ot Hills, and Mountains, and Rocks, and vaſt gaping Chanels tor 
the Ocean and other Seas; or. of a ſinooth and even ſuperficies, 
without any of theſe, as ſome ſuppoſe, who judge thoſe Rocks, 
and Hills, and Seas to be the effetts of the breaking up of the 
Great Deep, and the univerſal Deluge, is not our bufineb 
here to enquire. But certain it is, that ever.fince the Deluge, 
the Earth has been, and is, a terraqueous Globe, divided imo 
Sea and Land, of which the Sea makes a great . part, having 
Iflands in it ſcattered here and there. Now all this terra 
queous Globe, the Sea as well 2s dry Land, men were to have 
the uſe of : Which none T ſuppoſe will deny 3 but if any-fhontd, 
it tay be proved fron the firſt donation of things after the 
Flood, whereby God inveſted Noah and his poſterny, with the 
Dominion - of the Sea as well as of the Earth , and conter- 
minous Air. For 'tis faid, Ger. 9. 2. The fear of zou and the dread 


of you ſhall le upon every beaſt of the Earth, and upon every fowl of 
the 
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the air, upon «ll that moveth upon the earth , and upon all the filhes 
the Sea 57 your hands are they delivered. Whereby it {ek 
that by an expreſs grant of the free uſe and benefit of the thi 
of the Air, the Earth and the Seaz the Air, the Earth, and th 
Sea themſelves are | and conferred : and that the Earth and 
the Sea were ſo paſſed together at firſt, and after the ſame manner, 
into the common enjoyment of mankind, that from this Donation or 
Grant of God, we may well conclude , That” their condition, as $etden 4w. 
being both bur one Globe, muſt needs be alike, and at the plea- Claſh 1:<-5, 
ſure , and for the uſe of men. | 

Now this being ſo, our next enquiry will be, whatneed mencould 5. 2. 
have of the Sea, or for what caufes they would be mduced to uſe 
it, and by what means and ways they came to make. uſe of it? 
Now beſides that of the Fiſhery thereof, which no doubt the grant 
made to Noah, would put all thoſe in mind of who came once to 
live near it 3 there were two other cauſes which in proceſs of time 
would mduce and force men to make uſe of the Seaz the one 
for the ny of the World, and the other for the mutual 
Trade and Traffick of Nations : and none of theſe uſes of the Sea, 
but eſpecially the two laſt, could be made without Navigation. 
The Fiſhery mdeed might be made for many Ages with finall Boats 
and Buſſts, coaſtmg near the Shore 3 but men would ſtand in need 
of larger and ſtronger Veſtek when they took long Voyages, and —"N by 
were totruſt themſelves with the Wind, and the dark tempeſts of Meipha in oo 
many Nights, either for Traffick or tranſplantmg Colonies. 1 fay 2! of Campa- 
the i n_s of the Night, becauſe before the findmg out of 1114 Terra 
the*Compats, the greateſt help men had in Navigation was their di Lavoro. 
obſervance of the Stats, as Pancerollus tells us. So that when they 4 Farceral- 
were deprived of the fight of them, they muſt needs be at a very repert. Tir. 4 
great loſs ; for they then wandred they knew not whither, and P'*: Nat. & 
were as men quite loſt in the watry Regions 3 according to that ih ſuper 
of Virgil FEn. 1. 3. " tit- cund. 


Errammns pelago, totidem ſene ſidere nodes. 
Without one Star, as many nights we wandered on the Sea. 


Again, tis plain enough that men would ſtand inneed of ſtrong, 
and large, and well buttt Ships, and ſome perfe&tion in the art of 
Navigation, for the peopleing of the World, and tranſplanting 
Colonies from the Continent into flands, or from one part of the 
Continent to another, forthe ſaving of long and tedious Journies by 
Land :: becauſe upon ſuch Expeditions,not only Men, Women and 
Children, but a great many other movables alſo were to be im- 
barqued, as their Corn, and their Fruits, and their Cartel, by 
whoſe Milk they lived and fed their Children. For Milk and 
Fruit were the banqueting diſhes of our fore-fathers, (as is ob- 
ſerved upon this 'very account by a preat Hiſtorian ) and in the $g; water] 
eldeſt times, even the Kings and Fathers of Nations valued them- Ralcigh's #ife 
ſelves by the herds and nunibers of their 'Cattle; And this beimg * 1 5eft-8. 
to, %is not cafie to be imagined, that when they went to tranl- 
P 2 plant 
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plant themſelves, they would leave all theſe behind them, and truſt 
to what they could find in an unknown place.. _ 

And as there could not be any tranſplanting. of Colonies, fo nei. 
ther could there be any conſiderable trade or traftick among Na. 
tions far remote from one another, without good Shipping and a 
competent skill in Navigation, there being the fame reaſon for 
the, one as for the other ,- vis. the greatneſs of the Cargg, 
and. ſuch proviſions as are neceſſary againſt whatever perils may 
happen in all long Voyages 3 for the end of Traffick and Trade 
with Nations remote, is, to carry and recarry what abounds jn 
one place and is wanting in another, that fo men might live as in 
one Mundane Republique, and be really and truly Citizens of the World 
But this could not be without Navigation 3 and therefore 'tis plain, 
that the art of it was found out before men could have ſuch an 
uſe of the Sea, as to people ſeveral places of the World, or to 
make any confiderable Trade and Traffick betwixt one part of it 
and another. And ſo much for the origin of Navigation : Neceſ: 
fity was its Parent, as of many things beſides ; for it ſprang from 
the need men had of it forthe peopleing many placesof the Work, 
and the mutual Trade and Traffick of Nations. 

As to its antiquity, and when and by whom it was firſt begun, 
think it not worth while to make a digreſſion about it. I believe | 
It to be very antient, and that Japhet was the Neptune of the Hea- 
then Mythology, as Bochartss ſaith he was :- And I cannot but think 
+ that long Navigations were made long before the Expedition ofthe 
Argonaute, or the Aion of Theſws againſt Taurus High Admiral 
to Minos. As alſo, that there were of Noab's Poſterity in Americs, 
long before the arrival of Colambas in the laſt Age. For I cannot 
ſuppoſe ( as the ingenious Author of the Theory of the Earth doth) 
That God made any other proviſion, than that of Noah's Ark, for 
the ſaving of a remnant of mankind after the Flood, ſeeing there 
not the leaſt ground in the Sacred Scriptures for the making any 
ſuch ſuppoſition. Well ! but we read how Afia, Africa and Ex 
rope were peopled by the Sons of Noah, Shem, Ham, and Faphet; 
but nothing of their going over into America, or ſending Colonies 
thither. But what then ? is this a good argument, it could not be 
done, becauſe we do not-read of it * Hath there been no other great 
Actions ever in the World, but what hath been ſafely tranſnntted 
to our —_— I am ofa mind that many ſuch have. been, 
tho for want of Records, or by the great deſtruction which has 
been made of them, they are and ever will be buried in obliwi- 
on 3 and this we may better ſuppoſe, I humbly conceive, as like- 
wiſe ſuch a competent skill in Navigation as might ſuffice for the 
carrying over ſome of Noah's Poſterity into America, before Colum- 
bas his going thither 3 than that God made ſeveral proviſions for 
the ſaving a remnant of mankind in every Continent. But thi 
by the bye. 

And now let us proceed to ſbew, that Navigation, whenever it 
began, could not be managed without Laws. And this will plainly 
appear from theſe two conſiderations. Firſt, by conſidering the 
nature of the thing it ſelf , for Navigation by Sea, as well as all 

other 
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other Negotiation by Land, conſiſts of motion and . the ations of 
menzand Law in the.general is a rule of aing or not aZing, ſet down by 4 ſp. r, 


ſome intelligent Being having amthority for ſo doing. So that all motion ot 
ation in the World cither is, or ought to be under the guidance of 
ſome Law, or elſe it will become either phyſically or morally Evil, 
becauſe irregular and exorbitant 3 and therefore Navigation without 
the guidance of Law,would be but a confuſed maſs of irregular mo- 
tion. Now all motion or aftion about Navigation, relates either 
to the perſons that uſe it, or to the time when they are to uſe it ; 
and neither of theſe, from the very firſt, could be ordered aright 
without the regulation of Law. As to the perſons, if 1t was for 
the tranſplanting of a Colony, there is no doubt but the Pater- 
familias, or chief Governour, appointed who ſhould go as the 
x#pzaaierys, Or head of it, and who ſhould go with him, and alſo 
gave Laws about ſeveral other things 3 and if it was far Traffick 
or Trade, it is not to be thought, but that the chief Governours 
in all places, had ever a great ;care, with whom their Subjects 
ſhould converſe : and therefore prohibited them Commerce, when 
they ſaw cauſe, with ſuch or ſuch Foreigners; or ſuch or ſuch Fo- 
reigners to enter their Borders , leſt the Community ſhould receive 
any damage thereby. And then, as to the times and ſeaſons for 
Navigation, neither could they be obſerved as they ought, without 
the Laws of Superiors: for it could never be thought expedient, 
that every one ſhould he left to judge what times of the year were 
moſt fit for the making long Voyages, either for Trade or tranſ- 
PR_—_ Colonies: So that onechief and primary Sea-Law, would 

e about the ordering the times and ſeaſons of Navigation 3 and 
of this Law is frequent mention made among the Antients, as | 
Salmuth upon Pancerolſus, and Mr. Seldex obſerves out of Vegeltas, Salmuth uti 
Cicero, and others; for from the third of the Ides of November until i. EPR 
the {1xth of the Ides of March, the Sea was to be accounted Clu: pref. ad Mar. 
ſunt, out, and not fit for Navigation. And upon this fundamen- «+: 
tal and primary Law of Navigation, was built another ſecundary 
one, for by this diſtin&tion of times and ſeaſons it was to be de- 
termined, whether the Mariner ſhould be reſponſible for Goods 
loſt at Sea or not ; if he ſet ſail when the Sea was ſhut, he was to Vid: Sakmuth 
anſwer the Merchant for the Goods : if when it was oper, he was not " 
to be accounted in any fault. And thus it plainly appears, even 
from the very nature and end of Navigation, That it cannot be 
managed,” as it ought to be, for the good of mankind, without 
the guidance and direftion of Laws. 

Again, Secondly, it will appear, That Navigation cannot be mia- 

naged aright without Laws, by conſidering that there is a mutual 
exioz, or reciprocal relation betwixt all that are any ways con- 
cerned 1n itz and how the juſt rights and particular concerns of every 
one of them ſhould be ſtared and ſettled without Laws,is impoffible. 
There is a relation betwixt the chief Governour of any Communi- 
ty, and all who Navigate upon his Coaſts, whether Subjedts or 
Foreigners : and how ſhould the one aſſert his juſt right, or the 
other know what they may inoffenſively do, without known Laws? 


Therc is a relation betwixt the chief Governour of any State and 
his 
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Mar. Clauſ. 
* hb.x. cap.toe 
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his Admiral 5 and betwixt the Adtniral and the Captain of every 
Ship 3 and berwixt hirt! and all the Soldiers and Servants in it, 
There is a relation betwixt the Prince, and every Mariner or Ownet 
of ſotne private Ship 3 and betwixt him and the Merchant whoſe 
Goods he carries, and all Paſſerigers and Seathen in that Ship z and 
all theſe have their Rights, Dues afhd Properties to them belonging, 
and rhay do wrong to otie another and how ſhall every one of them 
cone by his juſt Rights, ot be puniſhed according to his Demerits, 
but by the tenior of known Laws? I conclude therefore, That Na- | 
vigation, and the dependances thereon, catinot be managed without 

Laws: 


. And how we come to ſhew what theſe Laws are: And they are 
either the cotnmon Law of all Nations, or the particular Cuſtoms 
or Laiws ſpecial of ſuch Nations as have at any time obtained a Do- 
minion ot Sovereignty of ſome Seas. As to the firſt, viz. the Law 
of Nations, it is either that which has been by right reaſoning con- 
cluded upon by all Nations to be a Law, and is no other than the 
Law of right Reaſon, or (as it is often called) the Law of Nature, 
or that Which moſt Nations have agreed in and accepted as a Law 
and there can be no doubt,I think, but that this ought to be obſerv'd 
as a Law in all Marititne, as well as all other Aﬀairs betwixt Nation 
and Nation. As to the ſecond, viz. the Laws ſpecial of ſome Na- 
tions, who had forrmerly, or have now a Dominion and Sovereignty 
over ſome Seasz it cannot be denied but that ſundry People and 
Nations have been Lords of ſeveral Seas. Mr. Selden out of the 
Chronicles of Enſebizv#, Afticanm, and others, gives us a large Cata- 
logue of Nations who for many years ſucceſſively enjoyed a Domi- 
nion of the Syriar, Kgyptian, Pamphylian, Lydian, and Mean Seas, as 
the Cretans, the Lydians, the Pelaſes the Thracians, the Rhodiavs,the 
Phrygians, the Cyprians, the Phenicians, the fg yptians, the Mileſlans, 
the Carians, the Lesbians, the Phoctens, the Corinthians, the Tonians, 
the Naxians, the Eretrians, and the People of Aigina : And then of 
athers more famous for Sea-Dominion than they, as the Lacedemes- 
nians, Athenians, Carthaginians, and Romans, And laſtly, of Na- 
tions now at this day having Sea-Dominion , as the Venetians , the 
Genoeſes, the Spaniards, the Portugals, the French, the Danes, the 
Swedes, the Polanders, the Tarks, and the Engliſh. Now whether this 
Dominion and Sovereignty which ſome Nations have had, and ſome 
now have of divers Seas, was, and is de jure, as poſſeſſing themſelves 
of ſuch and ſuck Seas as were not before taken into poſſeſſion b 
any others 3 or whether they obtained it by force only, and becauſe 
they were powerful at Sea, is all one as to our preſent purpoſe ; for 
wherever there is a Sovereignty and Dominion, let it be gained 
which way it will, there will be a Juriſdiction, and a Juriſdition isa 
giving of Law, and that feveral 'of theſe Nations have given Laws, 
1s that which we are now going about to ſhew. 

That the Cretars had a Sea-Sovereignty and Dominion for a long 
time, is ſufficiently made out by Seder, where he produces the Te- 
ſtimonies of Thucydides, Enſebins, Seneca, and others : But there is 
a place in Ariſtotle's Politicks, ( however he came to miſs of i) 
which, 


A —___— $9 


TW —— O_o -  -  - 


Chap. IX. The Origin of Lp: : 


—_ ———— ————C - 


Li 


him | produced. This Iſland of Crete ( faith 
Ariſtotle ) ſeems by its Situation to be deſigned 
by Nature for a Sovereignty over Greece 4 for 
it has the wide Sea round about it, and the ſave- 
ral parts of Greece lying upon the Sea Coaſts, 
having the Peloponheſus o# one ſide; and Aﬀia 


Ty 


hich, perhaps, is as full and as clear for the proof of it as any by 
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towards Rhodes ox the other 5, upon the acconnt 
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which Situation, Minos obtained a# @mpire * 1? Js plmm, wwe 
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over the Sea; for ſome of the Iſles of thoſe inxdnow. Afoe Polite lib. 2. caps 8, 


Seas he conquered, and others which were unin- 

habited he peopled, and at laſt invading Sicily dyed there. This, 1 fay, 
is a full and clear place for the Cretan Sovereignty at Sea 3 and ac- 
cording to this deſcription, and what others have given of the Si- 
tuation of this little Ile, it mght well enough extend its Dominion 
and Sovereignty far and wide z for 'tis in the middle of the Sea, at 
ſo even a diſtance from Errope, Aſia, and Africk, , as if Nature had 
deſigned it for the Lady and Miſtriſs of the World, being diſtant 


{ as ſome ſay ) from the Peloponneſus an 100 Miles 3 as many from Heylin's Col- 
Aſia the Leſs, and not above an 150 from the ſhores of Africk; But JF F- 52% 


to proceed, it is moſt evident that Mizos King of Crete, had a great 


Dominion and Sovereignty at Sea 3 # *Eaalwr:3js Sand gong i waiice? Apud Seld. 1. 


inegrncey, faith Thucydides, Minos held a great part of the Greek Sea *- <9: 


as Lord thereof; and + 3aadoons agxbs xdligny 6 Mir, Minos had an 


Empire at Sea, faith Ariffotle 3 and 'tis manifeſt enough, faith Selder, Loco cit. 


that he did x24, poſlefs the Cretare Sea on every fide, and a great 
part of the /Egear or Levant, as Lord and Sovereign. And if fo, 
then he might well give Laws, and preſcribe Rules to all who failed 
on thoſe Seas, as well as to thoſe who negotiated by Lan4 in h's 
Iſland of Crete; for ( as it was ſaid before ) where there is a Sove- 
reignty, there will be a Juriſdiction 4 and 'tis well enough known, 
that Miros was famous for his Laws, and Selder faith they expired 
not before Crete was ſubdued by Cecilizs Mete/us : But what the ma- 
rine Laws of the Cretars, or Lydians, or Pelaſei, or Thracjans , who 
ſucceflively were Lords of the Sea after the Cretaxs, were, he tells us 
not:z neither could he, and acknowledgerh as much afterwards : for 
in the fitth Se&#jor of that ninth Chapter, when he comes to ſpeak of 
the Rhodians, he faith, that by the Teſtimony of one Conſtantive Her- 
manopolys, a Judge of Theſſalonica, the Rhodian Laws are the moſt 
ancient of all Sea-Laws that have not been ſt; and giving them over 
to be fo, we ſhall proceed to fay ſomething of thoſe which as yet 
have ſome Being, viz. thoſe of the Rhodians. 

The Ifland of Rhodes was firſt peopled by Dodonim the fourth 
Son of Favar, and Grandſon of Japhet ; for Dodonim and Rhodo- 


nim are uſed indifferently by many Interpreters, as Sir Walter Raleigh Part: t. lib. 1. 
obſerves. It is fituate betwixt the Mediterranean and FEgean Seas, as ©*'P: 


well, if not better than any [{}and in the World for Sea-Dominion 
and Navigation, and in all probability they made uſe of it as early as 
any other People 3 for the I{land being little, quickly became too 


Ibid. 


narrow and ſcanty for them : whereupon they were forced to fend Rutcigh ib. 


He's Cot- 


out Colonies, who pafling over the /Ecra Sea to the Weſtward, mog. £4. x. 


uncer- 


- Planted themfelves in Epirus, When, and how ſoon this was done is pag- $75. 
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Mar. Clauſ. yncertain : but Mr. Selder ſhews plainly, That they were famous for 
1.1:c.9 Navigation, and Sea-Dominion and Laws, about the Reign of Je 
| hoſhaphat. And the Roman Authors do often mention them as fa- 

| - mous for Marine Laws, and their Sea-Sove- 

Rer. Rom. lib. 2 cap. 7. - reignty. Florxs calls them: Populus Namticus, 

| .- great Navigators. And Cicero gives: them 

| + Rhodiorum uſque ad noſtram memo- this high Ermcominm?*, The Glory of the Rhodi- 
fiam diſciplina- naval & gloria remanfit. an. 1.4 their Naval Laws and Diſcipline, re- 
he IC EL | mains even to our days. Now theſe Sea-Laws 
| + Juriſdifion of the Admiralty of Enq- Of the Rhodians, (faith F our learned Zonch) 
land afferted, pag. 2- | or ſome part of them, are extant, and pub- 
| | liſhed in Greek and Latin by Simon Schardius, 
and Marqnardus Freherws, and out of them related by Mariſotas, 

Ib, p-24 in the fir{t Part of his Orbis Maritimws. And in another place he 
faith, That altho' as they are now extant, they are not ranked under 

diſtin& Heads and Titles, yet they may be reduced to theſe Particu- 


Jars. 


. Concerning hiring and freighting of Ships, 

. Concerning tranſporting Paſſengers and Goods. | 

. Touching the delivery and diſcharging the Things received in good 
Condition. | 


I 
2 
3 
4+ Tonching Contributions for Loſſes in common Danger, and for Sal- 
5 
6 


wage of Goods. 
. For borrowing and truſting of Money for Sea-Voyages. And 
. Concerning Mariners Duties, their Wages, &c. 


.And this he gathers from the matters taken into conſideration at 
Rome, when they went about to ſettle the buſineſs of the Sea 3 for 
to the Glory of Rhodes, and the Credit and Commendation of her 
Laws, the Komars, when their State was at the higheſt, and abun- 
dantly furniſhed with Laws for other matters, admitted the Rhodian 
Laws for the regulating all Sea-Afairs. And this was done in the 
time of Tiberizs ; for when he had ſignified to the Senate, That the 
Seamen and Merchants, Trading by Sea, had beſought him, that ſach 
Buſineſſes as were incident to the Sea, might be reduced into ſome 
Order 3 Nero, then a Senator, adviſed, That ſome might be, ſent to the 
Iſle of Rhodes, who ſhould diligently enquire, and take notice of wha 
was there obſerved concerning Mariners, " nts Merchants an Paſſen- 
gers Goods put on Board Ships, Partnerſhips, Building, Buying, or Sel- 
ling of Ships, entruſting Gold and Silver, and divers other things. All 
which was done accordingly, and from that time they were taken 
into uſe among the Romans, and became the Sea-Laws of both the 
Empires Eaſt and Weſt. And when Exdemon, a Merchant of Ni- 
comedia, complained to the Emperor Aztoninws, That he, with others, 
had ſuffered Shipwrack, and were ſpoiled Vi their Goods by certain 
Officers of the Iſlands called Cyclades : The Emperor anſivered, 
Lege Rhodiorum decidantur Lites Nantice, Let Suits about Naviga- 
tion be decided according to the Law of the Rhodians, And Juſti- 
nian afterwards cauſed them to be put into the Digeſts, ſo that they 

' have ever ſince been a part of the Civil Law ; and the Titles to 
which they are reduced, ( faith Zoxch ) are colleted by Petrus 


Peckins, 


_—_— 
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Peckins, who hath commented upon them. From which it is mani- 

feſt, what great neceſiity there is of the uſe of the Civil Law, in the 

deciding of all marine Controverſies, which was Mr. Seldei's Opi- 

nion, which he delivers in his Diſſertation 2d Fletarm, cap. 8; where 

he ſaith *, That the Law Imperial hath been anciently, and is at this day * Ju#is civilis, 

of uſe in all the Courts Ef I about Sea-Afﬀairs. And as to the = —_ 

uſe of it here in Erglard, and the Proceedings in the Court of the quis Seculis 

Admiralty according to it, it is fully declared by Dr. Zonch , once 5 

Judge of that Court, mn a Tract de Fure & Judicio Maritimo, where- foro Marii- 

1n the particular Cauſes, not only Civil, but alſo Criminal, concern- _— _ 

ing Navigation, and Negotiation by Sea, are ſummarily ſet down, 4, 5h. 

with relation to the Text of the Civil Law. | And in the time of # 74s. 7- 

Edward VI. when Monſieur YVi[landry being employed for the King ; 

of France, upon occaſion of ſome Differences hapning betwixt the 

Subje&ts of England and France, concerning Sea-Afairs, ſignified, 

That the King his Maſter was deſirous, that the Ordinances and Cuſtoms 

of England might be reduced into one Form, without any difference be- 

twixt them and the French. Anſwer was made, That the Englih Or- 

dinances for Marine Affairs, were no other than the Civil Laws, and cer- 

tain ancient Additions of the Realm, wherein they could not concbive any 

reaſon or convenience of Change. A grave and prudent Anſwer , de- 

claring both the wiſdom of them that gave it, and the uſe of the 

Civil Law with us in deciding all Marine Controverſies. | 
But beſides the Law Imperial, it declares that we make uſe of cer- $ 6+ 

tain ancient Additions of the Realm, by which is ſuppoſed chiefly to 

be meant, the ancient Laws of Deron, made and declared by Rz- 

chard I. King of England, in his Return from the Holy Land, and fo 

called from Dleron, the place of their firſt publication ; a ſmall 

Ifland, fituate at the mouth of the River Charextox, near the Coaſts 

of Aquitane. Laws, which have obtained ever fince, in all this 

Weſtern part of the World , as the Rhodian Laws did in the 

Times of old in the Mediterranean. A great Lawyer in his Read- oy. pr 

ings did affirm, That the King of England rules on the Sea by the Laws Juriſdiction | 

Imperial, and the Roll of Dleron, and others, in all Cauſes of Shipping, % * F «ur 

and of Merchants and Mariners. Theſe Laws are alfo of ſpecial ob- . - Ay —_— 

ſervation in the Kingdom of France, as appears, faith Dr. Zouch, by 

an ancient Record, extant among their Royal Editts, Artic. 19. in- 

tituled, Droits e> Preminences del Admirall, wherein it 1s declared, 

That the Admiral ought to do Juſtice to all Merchants, according to 

the Rights, Fudgments and Uſages of Dleron. And Grotins, who 

knew well enough the Laws of France, as well as all other Laws, did 

lay, That as the Rhodian Laws in the Mediterranean Seas, were reputed —_— Sperſe 

4 the Laws of Nations ;, ſo in France are the Laws of Dleron. Now tio _ 

theo Laws are to be found annexed to the Cuſtoms of Normandy , £ouch. ib. pag. 

under this Title, Ordonances Royaut touchant le fait de 14 Mere. And 7 I. 

in an Edition ſet out by Peter Garrias, or as ſome call him Garſfas, 27. 

alias Ferrand, under this Title, La maniere comme les Macſtres de Na- _ = 

vire, the manner how Maſters of Ships, Merchants and Mariners, of the Adair 

ought to regulate and govern themſelves, according to the Jadg- |urilditt. 

ments. of the Roll of Dleron. And there is an Erelifþ Edition of 

them by Dr. Godolphin, now lying open before me, in which they 

are to be ſen divided into X L VII ſhort Chapters, with ſome Notes 


QQ. upon 


Ih. p. 5. 
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upon them, but yet ſo long as to ſwell this Chapter too much, if 
they ſhould be inſerted. Dr. Zonch has given us a ſhorter account 
of them by redueing them to fix Heads, which will be grateful, 
I believe, to the Reader, if we tranſcribe : and they are as fol- 
loweth. 


I. Touching Ships hired for Sea-voyages, and their proceedings in 


the ſame. 


I. Ow Maſters and Mariners are to be fatisfied, when the 
Merchant provides not his Goods ready to be laden at 
the time agreed upon. 

2. How the Maſter ought to conſult with his Company before 
he puts out of the Harbour, and proceed with their advice z and 
what he is lyable unto, if he do otherwiſe. 

3- How the Maſter ought to make fatisfaQtion when. the Mer- 
chant is prejudiced by his ſtay in any place, and is not proceeding 
in the Voyage. 

4. How the Maſter, in caſe his Ship be diſabled by ſome miſ- 
fortune, may repair ir, or hire another 3 or if the Merchant refuſe, 
what Fraight may be demanded. 


IT. Touching the ſafe-keeping, and delivering of Goods received 


into Ships. 


I. Ow the Merchant ſhall be ſatisfied if his Goods be dam- 
nified in the Ship, by evil Stowing, or other bad uſage; 
and how the Maſter and Company may clear themſelyes. 

2. How the Maſter and Company are lyable unto the Merchant, 
if any Goods brought into the Port of diſcharge, miſcarry in un- 
wg by occaſion of the Tackling or Cordage /which are found 
unne. . 


Ill. Touching the engaging of Ships or Goods in caſe of neceſſuy. 


I. Hether the Maſter wanting means to proceed in his Voy- 
ww age, may fell, or diſpoſe of the Ship without Commiſ- 
fion from the Owners z and how, and in what caſe he may engage 
ſome Tackle, or Furniture of the Ship, 
2. How far, in caſe of neceſlity, the Maſter may intermeddle 
with the Merchants Goods ; and if he diſpoſe of any, how he isto 
make account, and give fatisfaCtion. 


IV. Touching Contributions to be made for loſs , whon occaſion of 


common Danger. 


r. Ow the Maſter with advice of thoſe in the Ship, or other- 

wiſe, in extremity of Tempeſt, may caſt out ſome mens 
Goods, to fave themſelves and the reſt z and how Average, or 
Contribution is to be made. 


2. How 
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2. How the Maſter in the Tempeſt cutting down his Maſt, and 
caſting it over Board to fave the Ship and Goods, ought to have 
Gatisfaction from thoſe whoſe Goods were ſaved. 


. V. Touching Damages done by or betwixt ſeveral Ships. 
l, Ow and in what manner thedamage is to be born, when a 
Ship failing into a Port bruiſes or breaks another Ship 
riding there at Anchor, 

2. How if two Shipsriding at Anchor in a Haven, and the water 
being low, the Maſter of the one obſerving ſome danger from the 
Anchor of the other, may give notice thereof to the Maſter of that 
Ship3 and if he neg)e& to remove it, way cauſe it to be done by his 
own Company 3 and if he be himdred therein, and damage done, 
what reparation may be recovered. 


VI. Touching the charge for hiring of Pilots, and their Duty. 
I. = He Maſter being bound by Charter-party to pay Pilotage, 
in what places, and how' far he is bound thereunto. 

2. How far the Pilot is liable to ' make fatisfaftion of the Ships 
miſcarriage under his charge, and whether he be bound whenhe hath 
brought her into the Harbour, if ſhe miſcarry by miſplacing there. 

And. ſo much for the Laws of Oleron, made by K. Rzch. 1. at his 
return from the Holy Land. 


And one Law there is which he is faid to have made in his go- 
ing thither, and 'tis an Edi concerning Wrecks, made at Meſſena. 
For having got his Fleet together there, after it had ſuffered very 
much by Tempeſts, and being mindful of the danger, and the 
miſery of thoſe which ſuffer Shipwrack, he there declared that from 


thenceforth for ever, he would not receive 
any Wrecks; but that every man who had 
ſuffered Shipwrack, if he got alive to Land, 
\hould have all his Goods free to himſelf; and 
it he did not, but dyed, then his Sons, Daugh- 
ters, Brothers, and Siſters, as they were 
neareſt a kin to him, ſhould have them - and 
if he had neither Sons nor Daughters, nor 
Brothers nor Siſters, then they were to be the 
King's. Bur this Law continued not long, all 
Wrecks belong to the Crown, or to thoſe 
who have Grants from it, tho 'tis unreaſonable 


Quietum clamavit in perperuum CTIECC 
rotam terram ſuam, citra mare & ultra z 
ens quod omnis Naufragus, qui ad ter- 

ram vivus prevenierit, omnes res ſuas li- 
beras & quieras habear. Si autem in navi 
mortuus fueric , filii, vel filiz, fratres vel 
ſororesc5us habeanr res ſuas,ſecundum quod 
oſtendere poterunt ſc eſſe propinquiores il- 
lius hzredes. Vel fi defuntus nec filios, 
nec filias, nec fratres, nec ſoroers habuerit, 
Rex Cartalla ſua habeat. Dat. per Chart. An. 
2, regni ſui menſ. OYob. apud Meiſanam, Ho» 
vend. in Ric. 1. apud Spelman. Gloſſ in verb. 
Wreccum, 


that the Exchequer ſhould be enriched with the loſſes of miſera- 
ble men 3 yet to mitigate the harſhneſs of the Law about Wrecks, 
they ſay there is another, which makes it no Wreck, it either man, 


or Dog, or Cat get alive to Land. 


Butto proceed, whereasit was noted out of the Readings of a Law- 


Y. 7. 


yer before, That the King rules on the Sea by the Laws [mperial, and 
the Roll of Dleron and others : by others, Dr. Zouchſuppoſeth may 
be underſtood, the Articles of the Inquiſition of Zxznborow, for 1. p. 11. 
they are alſo to be found in the black Book of the Admiralty, as 
well as the Laws of Oleron. Now this Inquiſition at @»inborow 


Q 2 


( faith 
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(faith he) was taken in the year 1376, in the 49 of King Edward 
the Third, by 18 expert Seamen, betore William Nevil Admiral 
of the North, Philip Courtney Admiral of the Weſt, and the Lord 
Latimer Warden of the Cinque-Portsz and relates, as by the title 
appears,to the uſages of former times. And. as theRoll of Dleron 
contains Judgments or Verdi&s, eſpecially in Civil Cauſes 27 So in 
this Inquiſition at @xinborow are preſented matters Criminal, which 
may be reduced unto theſe Heads. As 


I. Offences againſt the King and Kingdom: 


I. F ſuch as did furniſh the Enemy with Vidquals and Ammy. 
nition, and of ſuch as did trafftick with the Enemies, without 
ſpecial Licence. 

2. Of Traytors Goods detained in Ships,and concealed from the 
King. 
3. Of Pirates, their Receivers, Maintainers and Comforters. 

4. Of Murthers, Manſlaughters, Maimes, and Petty-felonies, 
committed in Ships. | 

. 5, Of Ships arreſted for the King's Service, breaking the Arreſt; 
and of Sergeants of the Admiralty; who for money diſcharge Ships 
arreſted for the King? Service 3 and of Mariners who having taken 
Pay, run away from the King's Service, 


Il; Offences againſt the Publick, good of the Kingdom. 


I. ()* Ships tranſporting Gold and Silver. | 
2. Of carrying Corn over Sea without ſpecial Licence. 
: 3. Of ſuch asturn away Merchandizes or Victuals from the Kings 
orts. 
4. Of Foreſtallers, Regrators, and of .ſuch as uſe falſe Meaſures, 
Balances and Weights, within the Juriſdiction of the Admiralty. 
5. Of ſuch as make ſpoil of Wrecks, ſo that the Owners com- 
ing within a Year and a Day cannot have their Goods. 
6. Of ſuch as elaim Wrecks, having neither Charter nor Pre- 
ſcription. 
7. Of Wears, Riddles, Blindſtakes, Water. Mills, ec. whereby 
Ships or Men have been loſt or endanger'd. 
8. Of removing Anchors, and cutting of Buoy-Ropes. 
9. Of ſuch as take Salmons at unſeaſonable times. 
10. Of ſuch as fpoil- the breed of Oiſters, or drag for Oiſters, 
and Muſcles at unſeaſonable times. 
11. Of ſuch as fiſh with unlawful Nets. 
12. Of taking Royal Fiſhes, iz. Whales, Sturgeons, Purpoiles, 
&c. and detaining one half trom the King. 


III. Offences againſt the Admiral, the Navy, and Diſcipline of the Sea. 


I, (0) Judges entertaining Pleas of Cauſes belonging to the Ad- 

miral, and of ſuch as in Admiralty-Cauſes ſue in the 

Courts of Common Law, and of ſuch as hinder the execution of the 
Admiral's Proceſs. 

2. Ot 
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2, Of Maſters and Mariners contemptuous to the Admiral. 
3. Of the Admiral's ſhares, of Weits or Dereli&s, and of Deo- 
dands belonging ro the Admiral. 
4. Of Fletſon, Jetſon, and Lagon, belonging to the Admiral. 
'5. Of fuch as Freight Strangers bottoms, where Ships of the 
Land may be had at reaſonable rates. 
6. Of Ship-Wrights taking exceſſive Wages. 
7, Of Maſters and Mariners taking excethve Wages. 
8. Of Pilots, by whoſe ignorance Ships have miſcarried. 
9. Of Mariners forſaking their Ships. 
10. Of Mariners rebellious, and diſobedient to their Maſters. 


And ſo much for the Articles upon the Inquiſition at Zxirborow; 
which make another part of our Engliſh Sea-Laws. There are 
alſo extant ( faith my Author ) in the ſaid Book of the Admiral- Zouch «bi ſip, 
ty, ſome more antient Conſtitutions of Rzch. I. at Grimeby, and 4% 37+: 
King John at Haſtings. The firſt decreeing, That Ships arreſted for 
the King's Service; breaking Arreſt, ſhall be confiſcated tothe King; 
and the ſecond, That no private man (ſhall appropriate to himſelf 
the benefit of any Salt-waters, by Meers, Riddles, and the like, 
and that the ſame ſhall be pulled down. The fiſhing alſo, cryed 
common to all people, was likewiſe ordered by K. Joh. But the laſt 
and withal the. beſt of our Engliſh Sea-Laws, are thoſe of the thir- 
teenth of Charles the IT. Cap, 9. concerning the better Government 
of the Royal Navy and Forces at Sea; which are reduced unto 
36 Articles, all of excellent uſe, and which upon that account , 
and _— they are not very long, I have here thought good to 
tranſcribe, 


Art. I: 

TX all Commanders, Captains and Officers at Sea, ſhall cauſe The publick 

the publick Worſhip of Almighty God according to the Liturgy Worlhip of 
of the Church of Ergland eſtabliſhed by Law, to be Solemnly, w_ 
Orderly and Reverendly performed in their reſpective Ships : And 
that Prayers and Preachings by the reſpe&tive Chaplains in Holy 
Orders, of the reſpeftive Ships, be performed diligently 3- and that 
the Lord's day be obſerved according to Law. 

11. 

Every perſon and perſons in his Majeſty's Pay , ufing unlawful Swearing, 
and raſh Oaths, Curſings, Execrations, Drunkenvels, Unclean. Prunkemnet. 
neſs, or other Scandalous Actions, in derogation of God's Honour, 
and corruption of good Manners, ſhal! be puniſhed by Fine, Im- 
pniſonment, or otherwiſe, as the Court Martial ſhall think fit. 

III. 

It any Officer, Mariner, Soldier, or other perfon in the Fleet yotging any 
ſhall give, hold or entertain Intelligence to or with any King, Forciga Incel- 
Prince or State, being Enemy to 3 or any perſons in Rebellion "©. 
againſt his Majeſty, his Heirs and Succefſors, without direction or 
leave from the King's Majeſty, the Lord High Admiral, Vice- 
Admiral, or Commander in Chief of any Squadron ; every ſuch per- 
ſon or perſons fo offending, ſhall be puniſhed with Death, 


V. it 


af. 


th. 
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I V. 
If any Letter. or Meſſage from any King, Foreign Prince, State 
or Potentate, being an Enemy to the King's Majeſty, his Heirs and 
* Succeſſors, or on their behalf, be conveyed to any inferior Officer, 
Mariner orSoldier,or other inthe Fleet; and the ſaid Officer,Mariner, 
Soldier, or other as aforeſaid, do not within Twelve Hours (ha- 
ving opportunity ſo to do) acquaint the ſuperior Commander 
withit 3 or if a ſuperior Officer or Mariner being acquainted there. 
with by an inferior Officer , Mariner or other,or himſc]fin hisown 
perſon, receiving a Letter or Meſlage from any ſuch Enemy or 
Rebel, and ſhall not in convenient time reveal the ſame to the Ad. 
miral, Vice- Admiral or Commander of the Squadron, every ſuch 
perſon ſball be puniſhed with Death, or ſuch other puniſhment as 
the Court Martial ſhall think fit. 
V. 

No perſon or perſons of the Fleet fhall relieve an Enemy or Re. 
bel in time of War with Money, Victuals, Powder, Shot, Armes, 
Ammunition or any: other Supplies whatſoever, directly or indireQ- 
ly, upon pain of Death, or ſuch other puniſhment as the Court 
Martial ſhall think fit to —_ : 

Papers;Char- All the Papers, Charter-partics, Bills of Lading, Paſſports, and 
Gre Other reciteings whatſoever, that ſhall be taken, ſeized or found 
any Ship ſeiz- aboard any Ship or Ships, which ſhall be ſurpriz'd or ſeiz'd as Prize, 
ed as Prize ſhall be duly preſerv'd, not torn, nor made away, but the very Ori- 
ginals ſent up intirely and without fraud to the Court of Admi- 
ralty , or ſuch other Commitllioners as ſhall be appointed for that 
purpoſe, there to be viewed, made uſe of, and proceeded up- 
on according to Law, upon pain of all the ſhares of the takers ; 
and ſuch further puniſhment to be inflicted upon the offenders 
therein, as the quality of their offence and miſdemeanor ſhall be 
found to deſerve, and the Court Martial ſhall impoſe. 
V II. 
Prize, Ships None in his Majeſty's pay ſhall take out of any Prize or Ship, 
_—_— or Goods ſeized on for Prize, any Money, Plate, Goods, Lading or 
Prize, Tackle, before Judgment thereof firſt paſt in the Admiralty Court ; 
but the full and intire account of the whole, without embezelment 
{hall be brought in, and Judgment paſt intirely upon the whole, 
without fraud, upon pain of fuch puniſhment as ſhall be impoſed 
by a Court Martial, or the Court of Admiralty excepting that 
it ſhall be lawful for all Captains, Seamen, toldiers and others 
ſerving as aforeſaid, to take and to have to themſclves as Pillage, 
without further or other account to be given for the fame, all 
ſuch Goods and Merchandiſes ({ other than Arms, Ammunition, 
Tackle, Furniture or Stores of ſuch Ship ) as ſhall be found by 
them or any of them 1n any Ship they ſhall take in Fight or Prize 
( upon or above the Gun-deck of the ſaid Ship, and not other- 


wile. 
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VIII. 

None ſhall embeze]), ſteal or take away any Cable, Anchors, 
Sails, or any of the Shups Furniture, or any of the Powder or Ain's, 
or Ammunition of the Ship, upen pain of Death, or other pumſh- 

ment, 
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ment, as the quality of the Offence ſhall be found by a Court-Mar- 
tial to deſerve. n 
I 


If any Foreign Ship or Veſſel ſhall be taken as Prize, that ſhall not Foreign Ships 
Fight or make Refiitance, that in that Caſe none of the Captains, op aq 
Maſters or Mariners, being Foreigners , ſhall be ſtripp'd of their reſiſtance. 
Cloaths, or in any ſort pillaged, beaten, or evil entreated, upon pain 
that the Perſon or Perſons ſo offending, ſhall forfeit double dama- 
ges3 but the ſaid Foreign Ships, and all the Goods fo taken, ſhall be 

reſerv'd entire, to receive Judgment in the Admiralty, &&c. accord- 
ing to Right and Juſtice. x 

Every Captain or Commander, who upon Signal or Order of The Duty of 
Fight, or view or light of any Ship of the Enemy, Pyrat or Rebel, eagle 
or likelihood of Engagement, ſhall not put all things in the Ship in a Fighe. 
fit poſture to fight, and ſhall not in his own Perſon, and according to : 
his place, hearten and encourage the interior Officers and common Not t9 yield 
Me1 to fight Couragiouſly, and not to behave themſelves Faintly, Quarter, F 
ſhall be Caſhiered 3 And if he or they ſhall yield to the Enemy, Py- 
rat or Rebels, or cry for Quarter, he or they ſo doing, ſhall ſuffer the 
pains of Death, or ſuch other Puniſhment as the Offence ſhall de- 
ſerve. X I. 

Every Captain, Commander and other Officer, Seaman or Soldier All Officers 
of any Ship, Frigat or Veſſel of War, ſhall duly obſerve the Com- _ _ 
mands of' the Admiral, or other his Superior or Commander of any of the Adai- 
Squadron, as well for the aflailing or ſetting upon any Fleet, Squa- *«- 
dron, or Ships of the Enemy, Pyrat or Rebels, or joining Battel 
with them, or making Defence againſt thetn 3 as all other the Com- 
mands of the Admiral, or other his ſuperior Commander , upon 
pain toſuffer Death, or other Puniſhment, as the quality of his Ne- 
gle or Offence ſhall deſerve. 

XII. 

Every Captain, and all other Officers, Mariners and Soldiers of Officers that 
every Ship, Frigat or Veſſel of War, that ſhall in time of any Fight in "5. o 
or Engagement withdraw or keep back, or not come into the Fight withdraw, or 
and Engage, and do his utmoſt to take, fire, kill and endamage the 2% fight: 
Enemy, Pyrat or Rebels, and affiſt and relieve all and every of his 
Majeſties Ships, ſball for ſuch Offence of Cowardice or DifaffeQion, 
be Tryed, and ſuffer Pains of Death, or other Puniſhments, as the 
Circumſtance of the Offence ſhall deſerve, and the Court-Martial 
ſhall judge fit. XI1L. 

The Caprains, Officers and Seamen of all Ships appointed for Con- officers and 
voy and Guard of Merchant-Ships. or any other, ſhall diligently at- CO_— 
tend upon that Charge, without delay.according to their Inſtructions ck ; Gm 
n that behalf; And whoſoever ſhall be faulty therein, and ſhall not Duty. 
faithfully perform the ſame, and defend the Ships and Goods in their 
Convoy, without either diverting to other Parts or Occafions, or 
refuſing or negleGing to fight in their Defence, if they be ſet apon 
or aſſailed, or running away cowardly, and ſubmitting thoſein their 
Convoy to Hazard and Peril. or ſhall demand or exa& any Money 
or other Reward from any Merchant or Maſter, for Convoy ing of 
any ſuch Ships or other Veſſels belonging to his Majeſties __ 

all 


LS. 5 ob* 


comms 


The Origin of Laws. 


ſhall be condemned to make Reparation of the Damage to the 
Merchants, Owners, and others, as the Court of Admiralty ſhall aq- 
judge 3 And alio be puniſhed Criminally, according to the quality 
of their Offences, be it by Pains of Death, or other Puniſhment, ac. 
cording as ſhall be adjudged = by - Court-Martial. 


The Penally  Whatſoever Perſon or Perſons, in or belonging to the Fleet,cither 

for not chaſing through Cowardice, Negligence or Diſaffe&tion, thall forbear ro pur- 

——_— w ſue the Chaſe of any Enemy,or Pyrat or Rebel beaten, or flying; or 

Friend. © ſhall not relieve or affiſt a known Friend in view, to the utmoſt of 
his power, ſhall be puniſhed with Death, or otherwiſe, as a Court- 
Marial ſhall find fit, X V; 

Service com. When at any time Service or Athion ſhall becommanded, no Van 

minded, ſhall ſhall preſame to ſtop or put backward, or diſcourage the ſaid Ser- 

ng" agy vice or Aion, by pretence of Arrears of Wages, or upon any pre- 
or diſcoura- : 

ged, tence of Wages whatſoever, == = of Death. 

None ſhall be- All Sea-Captains, Officers and Seamen, that ſhall betray their 

my their Truſt, of turn to the Enemy, Pyrat or Rebels, and either run away 

ruſt,or yield ©. LY . >.0 - 

to the Enemy, With their Ship, or any Ordnance, Ammunition or Proviſion, to the 
weakning of the Service, or yd the ſame up to the Enemy, Pyrat 
or Rebels, ſhall be pumſh'd with Death. 

| XVIL 
Deſerting the All Sea-Captains, Officers or Mariners, that ſhall deſert the Servi- 
-——e ren ces or their Employment in the Ships, or ſhall run away, or entice 
| any others ſo to do, ſhall be nam—ry with Death. 
| l. 

Spics. All Perſons whatſoever that ſhall come, or be found in the nature 
of Spics, to bring any ſeducing Letters or Meſſages from any Enemy 
or Rebel, or ſhall attempt or endeavor to corrupt any Captain, Offi 
cer, Mariner, or other of the Navy or Fleet, to betray his or their 
Truſt, and yield up any Ship or Ammunition, or turn to the Enemy 
or Rebel, ſhall be puniſhed with Death. 


XI x. 
Sedition, Mu- No Perſon in or belonging to the Fleet, ſhall utter any words of 
tiny. | Sedition or Mutiny 3 nor make, or endeavor to make any mutinons 


Aſſemblies upon any Pretence whatſoever, upon pain of Death. 


Concealers o No Perſon in or belonging to the Fleet, ſhall conceal any muti- 
trayrerous or nous Or trayterous Practices, Deſigns or Words, or any Words ſpo- 
ous ©” ken by any to the prejudice of his Majeſty, or Government 3 or any 
Words. Words, Practices or Deſigns, tending to the hindrance of the Ser- 
| vice; but ſhall forthwith reveal them to his Superior, that a meet 
Proceeding may be had thereupon, | upon pain of ſuch puniſkment 
as a Court-Martial ſhall find to be juſt. 
X X I. 
Quarrelling or None ſhall preſume to quarrel with his ſuperior Officer, upon pain 
TIS of ſevere Pumihment; nor to ſtrike any ſuch Perſon upon pain of 
Death, or otherwiſe, as a Court-MVartial ſhall find the matter to de- 


ſerve. | &ELTLS 
Unwholſom- It any of the Fleet find cauſe of Complaint of the unwholſom- 
nth v- neſs of his Viftuals, or upon other juſt ground , he ſhall quietly 


make 
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make the ſame known to his Superior, or Captain, or Commander by 
in chief, as the occaſion may deſerve, that ſuch preſent Remedy may 4 
be had as the Matter may require, and- the faid Superior or Com- 
mander is'to cauſe the- ſame to be preſently remedied accordingly ; 
but no. Perſon upon.-any ſuch or other Pretence, ſhall privately at- 
tempt to ſtir up any Diſturbance, upon pain of ſuch ſevere Puniſh- 
ment as a Court-Martial ſhall find meet to inflict, 
| . X XIII. | | 

None ſhall quarrel or fight in the Ship,nor uſe reproachful or pro- Quarrelling or 
vaking Speeches, tending to make any Quarrel or Diſturbance, up- | _—— 
on pain of Impriſonment, and ſach other Puniſhment as the OE 
fence ſhall deſerve, and the Court-Martial ſhall impoſe. 

X X1LYV. | 

That there be no waſteful Expence of any Powder, Shot, Ammu- wang rx. 
nition, or other Stores 1n the Fleer, nor any Imbezlement thereof; pence of Am- 
but that the Stores and Proviſions be carefully preſerv*d, upon ſuch Titon: 
Penalties,by Fine, Impriſonment, or otherwiſe, upon the Offenders, 

Abettors, Buyers and Receivers, as ſhall be, by a Court-Martia] 
found juſt in that behalf. 
XXYV. + | , 

That Care be taken in the conduting and ſteering of the Ships, Care of con- | 
that through the Wilfulneſs, Negligence, or other Defaults, none of ; vanes Chips . 
his Majeſty's Ships be ſtranded, or. run upon any Rocks or Sands, or 
ſplit or hazarded, upon pain that ſuch as ſhall be found Guilty there- | 
in, be puniſhed by Fine, Impriſonment, or otherwiſe, as the Offence 
by a Court-Martial ſhall be adjudged to deſerve. 

XXV1. | 

All Perfons that ſhall willingly burn or ſet Fire on any Ship, or Burning aShip. 
Magazine or Store of Powder, or Ship, Boat, Ketch, Hoy or Veſſel, 
or Tackle or Furmture thereunto belonging, not appertaining to an 
Enemy or Rebel, (hall be puniſh'd with Death. 

XXVILI. 

No Man in or belonging to the Fleet, ſhall ſleep upon his Watch, erpang up- 
or negligently perform the Duty impos'd upon him, or forſake his * _ 
ſtation, _ pain of Death, or other Puniſhment, as the Circum- 
ſtances of the Caſe ſhall require. 

XX VIIL 

All Murthers, and wilful killing of any perſon in the Ship , ſhall Murthers. 
be puniſhed with Death. 
| XXIX. 

All Robbery and Theft committed by any perſonin or belonging Robbery and 
to the Fleet, ſhall be puniſhed with Death, or otherwiſe, as the Th 
Court- Martial , upon conſideration of Circumſtances, ſhall find 
meet. 

X X X. 

No Provoſt-Martial belonging to the Fleet, ſhall refuſe to receive Provoſt-Mar- 
or keep any Priſoner committed to his Charge, nor ſuffer him to #4! Priſoners 
eſcape, being once 1n his Cuſtody, nor diſinif: him without Order,up- 
on pain of being liable to the ſame Pu nthment which ſhould have 
been inflicted upon the Party diſmiſſed, or permitted to eſcape, or 
ſuch other Puniſhment as the Court- Martial ſhall think fit. 


R XXX All 
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| JO” Wh 
oh | XXX 1. "OY 
Apprehending Al] Captains, Officers and Seamen ſhall do: their Endeavors to de. 
 rett, apprehend and bring to Pliniſhment' all Offenders, and fhall af 
fiſt the Officers appointed for 'that 'purpoſe'theren, upon. pain to 
be proceeded againſt, and-punifted by the Coart-Martial at dif. 
XXXIL. > 20 27:4 
Sodomy0 If any perſon or perſons in or belonging to the Fleet, ſhall com- 
mit the unnatural and deteftable Sin of Buggery 'or *odomy with 
Man or Beaſt, he ſhall be rr _ Death without mercy. 
7 | XX XlIL 


7 Miſdemes- All other Faults; Miſdemeanors and Diſorders committed: at. Sea, 
.. nors and Diſ- not mentioned in this A, ſhall be puniſhed according to the Laws 


orders = Sea. , 2 Cuſtoms in fich Caſes uſed at Sea. 

ON 303208 7:1: 4p XXXIV. © 
The Lord © And it is hereby further Enafed, That the Lord-High-Admiral, 
High cdmi- for the time being, ſhall, by vertue of this' At, have full Power and 
grant Com- Authority to grant Commiſitons to inferior Vice-Admirals, or Com- 


miſhons to. qnanders in chief of any Squadron of Ships, to call and affemble 


| doray at Court-Marrtials, conſiſting of Commanders and Captains 3 and no 


Court-Martial where the pains of Death ſhall be inflicted, ſhall con- 
ſift of lefs than five Captains atleaſt, the Admiral's Lieutenant to be 
as to this purpoſe eſteetned as a Captain. And in no Caſe wherein 
Sentence of Death: ſhall _ vertue of the Articles aforeſaid, or 
any of them, ( except in Caſe' of Mutiny ) there ſhall be exect- 
tion of ſuch Sentence of Death, without the Leave of the Lord- 
High-Adwiral , if the Offence be committed within the Narrow 
Seas : But in Cafe any of the Offences aforeſaid be committed in 
any Voyage beyond the Narrow Seas, whereupon Sentence of Death 
ſhall be given it purſiance of the aforeſaid Articles, or of any of 
them 3 then Execution ſhall not be done, bur by Order of the Com- 
mander in chief of that Fleet or Squadron whercin Sentence of 


Death was paſſed. 
| XXXV. 


Judge Advo- And be it further Enafted and Declared, That the Judge-Advo- 
—- = 27 cate of any Fleet, for the time being, ſhall have full Power and Au- 
miniſter an thority to admimſter an Oath to any Perſon or Witneſs, in order to 


OathforTryal the Examination or Tryal of any of the Offences aforeſaid : and in 


hen og the abſence of a Judge Advocate , the Court-Martiall have full 


tial. Power and Authority to appoint any Perion to adminiſter, an 
Oath to the purpoſe aforeſaid. | | 
Provided alſo, and be it further Enafted by the Authority afore- 
id, That this A, or any thing or things therein contained, ſhall not 
in any manner of wiſe extend to give umo the Lord-Adniiral of 
Exgland tor the time being, or to any his Vice-Admirals, Judge or, 
Judges of the Admiralty, his or their Deputy or Depuries, or to any 
other the Officers or Mimfſters of the Admiralty, or to any others ha- 
ving or claiming anv Admiral Power, Jurifdi&ion or Authority with- 
in this Realm and Wales, or any other the Kmg's Dominions , any 
other Power, Right, JuriſdiGtion, Prehemimence or Authority, that 
he or they, or any of them lawfully have, hath or had, or 'ought to 


have and enjoy before the making of this Act, other than tor _ 
| '0 
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of the Offences ſpecified in the ſeveral Articles contained in this AQ, 
as hereafter ſhall be done upon the main Sea, or in Ships or Veſſels 
being and hovering 1n the mainStream of great Rivers, only beneath 
the Bridges of the ſame Rivers, nigh to the Sea, within the Juriſ- 
diftion of the Adnuralty, and 1n none other places whatſoever, and 
committed only by ſuch Perſons as ſhall be in a&ual Service and Pay 
in his Majeſty's Fleet or Ships of War. 


And this is all I ſhall fay of. our Exgliſh Sea-Laws, conliſting of the 
Laws Civil, and certaia Additions of the Realm, viz. the Laws of 
Oleron, the Articles of Zxizborow, and the Conſtitutions of Grimsby 
and Haſtings, as was noted before, to be given in Anſwer to Mon- 
fieur Vilandry. 

But other States and Kingdoms have their Marine Laws as well as 
England. Afﬀeer the Rhodian Laws were made uſe of by the Ro- 
mans 1n the days of Tiberizs, there is no doubt but they would alſo 
. obtain wherever thcir Eagles ſpread their Wings, and their Ships 
their Sails: Eut yet tor all that, it ſeemed to all Nations not only 
convenient, but neceſlary, to add divers Ordinances and Conſtitu- 
tions of their own, both to confirm the Law Civil, and add to it up- 
on Emergencies, and when it ſeemed needful for ſo doing. And 
this will appear to be the practice both of thoſe Nations and States 
which border on the Med;terranean Seas, and of thoſe which confine 
on the Weſtern Ocean, and the Seas Northward. 


As to the firſt of them, Dr. Zouch declares, That they eſtabliſhed Ubi ſupr. p. 4. 


ſeveral Orders and Conſtitutions for Maritime Bufinefles, which ſome 
eminent perſons reſiding at Amalphia, ( a Town in the Kingdom of 
Naples ) reduced into a Monument, called Tabula Amalphitana, of 


Q. 8. 


which ( faith he) Marinus Frecna writes, and faith, That in ſuc De Subfeudis 


ceeding times , Maritime Buſineſſes were not determined only by the 
Rhodian Laws, but Suits and Controverſies touching matters of the 
Sea, were determined by the Law which is contained iz the Table of 
Amalphta «to this day. And the hike was done by the People of 
Venice, Morea, or Peloponneſus, Rome,Genona, Marſeilles, Arragon, Bar- 
celona, &c. The Conſtitutions of all which places, are CcOmpre- 


Tit. de Officio 
Admiralli. 


h-nded in a Book ( faith Zoxch called, I! conſultate del Mare, of ag. 5. 


which it is related in a diſtinct Chapter, Zeſt; ſono Buoni ſtablimenti, 
Theſe are the good Conſtitutions and Cuſtoms which belong unto the Sea, 
the which wiſe Mex paſſing through the World have delivered to our An- 
ce(tors, ; 

f to the other, #iz. the Nations confining on the Weſtern and 
Northern Occan, it appears likewiſe, that in Spazz there were ſpecial 
Laws and Ordinances provided for the Bufineſles of the Sea, for oc- 


caſtons both of War and Peace, as in the Partidas of Alphon- partid. g. & g. 
u 


ſas IX. under the Title, De los Navios ; and under the Title, De 
la Guerre per la Mer; and under the Title, De los Navios , in the 
recopilation of Philip Il. which are illuſtrated by the Comment of 
Alphonjus, Azevedo, and others. And the French, in like manner, 
have divers Edids or Ordinances for Maritime Afﬀairs, which are 
ſhled, Reglements ſur la fait de Admiralty, eſtabliſhed by Charles VL 
Lewis XI. Francis T. and laſtly, by Henry HI. moſt fully, upon re- 

R 2 view 
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view of all former Acts, which were afterwards ratified by the Court 
of Parliament at Paris; but for ordinary matters of Navigation, 
and Trade at Sea, they are great Obſervers of the Laws of Dleron, 
as hath been ſaid before. 

Malines in his Lex Mercatoria, ſets forth a Catalogue of the Lays 

of the Hanſe-Towns 3 and Loccenizs, in the Preface to his Book, De 

wre Maritime, mentions Jus Nanticum Suecicum, and the Leges Wiſ: 

— ſo called fromWzsby, a Town ſituate upon the little Ile of 

Gotland in the Eaſtern part of the Baltick : which Laws are now re. 

ceived by the general Conſent of the Northern Traders, in the Han. 

Towns and Northern Kingdoms, as a common meaſure of all Nay. 

tic Affairs, to the Northwards of the Rhine, and throughout the whole 

Apud Zouch. Baj;e, And of theſe Laws Grotizs faith, That in what eſteem the 
m_—_ Laws of Dleron have been in France, the ſame have the Laws of 
Wisby amoneſt the Nations beyond the Rhine. And I cannot but 

make one Obſervation here, before I conclude this Chapter; and it is 

founded upon what divers Authors have ſaid concerning the Rho. 

dian Laws, the Laws Imperial, the Laws of '©leron, and the Laws of 

WWisby, when they have ſpoke of them at the ſame time, and compa. 

* Welwnd's A- 64 ohe with another. Fop, one Author faith *, That the Laws of | 
__ " W;sby are the ſame with the Laws of Dleron, tranſlated into Dutch, 
Apud Zouch. fox the uſe of the Sea-Coaſts in thoſe Parts. Another afftirmsft, That 
Phill the Laws of ©leron, as to the main of them, are but a Tranſcript 
Medow's Ob- of the old Rhodian Laws, with ſome new Additions and Amend- 
ſervation con- [ents, accommodated to the Prattice of that Age, and the Cuſtoms 
mn Si and of the Weſtern Nations. And Mr. Selderz, as well as many others, 
Sovereignty aſſures. us*, That the Rhodian Laws were inſerted -into the Digeſts, 


ng >=, ind made part of the Law Imperial by J=ſtinian. From all which, 


* Mare Clau- jf jt all prove true, it will follow, That the Rhodian Laws, and 


——— thoſe of Dleron, and thoſe of Wisby, and that part of the Civil 


Law of the Romans, which relates to Maritime Affairs, are all one | 
and the ſame, as to the main and ſubſtance of them: And if fo, that 
then, to the great Glory of that little [fle, the Marine Affairs of the 
greateſt part of the whole World, are yet at this day ordered and 
regulated by the Rhodian Laws, 
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CHAP. X. 


What Laws Man is to a& by, as Co efe1o, an immor- 
tal Creature. 


— —— 


The Contents. 


An introdudion to the ſubſequent matter, $. 1, Of Laws Divine Na- 
tural, relating ts the thoughts and opinions of Man, $. 2. Of Laws 
Divine Natural relating to the ations and operations of Man, 
$. 3. Of the Jus divinum poſitivum, ard the ſever Laws given to 
Noah, $. 4. Of the Laws which God gave by Moſes, $- 5. Of the 
Laws given by Chriſt, $. 6. Of humane i Laws, Civil and 
Eccleſtaſtical, F. 7. and &. 


AN hasbeenconſidered as Zoo aoymiy a rational Creature,and 
Wy as tw next» a member of a State or Commonwealth, 
and as zcouorealirys a Citizen of this World. And now we are to 
conſider him as a Citizen of the other World, or a Son of Eternity, 
that is, ſuch an one as is to order his way of living here, not on- 
ly in a different manner from that of Brutes, and in a civil de- 
meanour to all mankind ; but after ſuch a manner alſo towards his 
God , as that when this life ſhall be ended, he may live for ever 
in bli6 and happineſs, and be company for Angels. . And thus con- 
lidered, there are many and various Laws for him to a@ by, as at 
one view may be ſeen in the Scheme ſubjoyned, 


E about his opinions. 
Divine Natural _ his practice. 


Man as an immortal Crea- ; 1 {by Moſes. 
ture 1s to alt by Laws Revealdd 


! 

The Laws Divine Natural are ſuch as are writ in the very hearts 
and minds of all men ; and are ſeen, and diſcovered, either by 
the Lumen innatum, the Candle of the Lord, ( as Solomon calls it ) 
which is in them, or the Lamer acquiſitum, the light acquired, by 
making legal and fair deductions, from the plain and clear princi- 
ples of the Law of Nature. And theſe are ſuch as relate either 
tro mans thoughts and opintons, or his ations and operations : And 
thoſe of the firſt ſort are ſuch as theſe which follow, 

I. That he conclude and believe with the reſt of mankind, That 
there is a God, who made him and all things beſtdes. For St. Pant 
faith, That the inviſible things of God, from the Creation of the World, 
are clearly ſeen, being underſtood by the things which are made, Even 
his Etcrnal ]Power and Godhead. By which it is plain, That even 
by the divine natural Law, n.en may diſcover, That there 1s a/God 
who made them : and the wiſeſt men . of all, times and ; ok 

ave 


———— 
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have always concluded, from the ſubordination of Cauſes 3 and 
the neceſlity of one primary Caufe, and from the regular and or- 
derly motion, which 1s to be obſerved in the ſeveral parts of the 
World, That there is a God, or one only ſupreme Being. And if 
any one particular man ſhould reply to this, and fay, That every 
individual man of all times and places hath not ſo concluded 3 ſee. 
ing we read of ſome who have been branded for Atheiſts. This 
ſhall not excuſe him , faith Puferdorf: nor muſt he think by this 
means to have his Atheiſm warranted. For ſeeing the generality 
of mankind, have always been perſwaded of a Deity, and have 
ever thought it conducive to their happineſs ſo to he perſwaded , 
he, of other ſentiments, ought both ſolidly to confute the reaſons 
which have induced the generality of mankind fo to believe ; and 
produce more probable ones for his own aſſertion : and moreover, 
alſo ſhew, That Atheiſm and Irreligion will be more behnveful for 
the good and welfare of mankind ; than the belief and worſhip 
of a Deity. But this has not, nor ever will be done by any A- 
theiſt; and therefore it follows, That Atheiſm 1s the moſt deteſtable of 
all impieties; and ought to be reſtrained with the ſevereſt Laws,and 
puniſhed with the moſt grievous puniſhments. 

2dly. Another Law of this ſort is, That he believes God to take 
care of, and to rule, guide, and govern the World, and all the 
parts of it. Epicurus was for having a God, and yet would not 
allow of Providence, or that his God ſhould take any care or 
trouble about the government of the World. But he might as well 
have had no God at all; for a perſwaſion, That God careth not for, 
or is no ways concerned with humane affairs, muſt as effeRually 
deſtroy all Religion and Piety, as downright Atheiſm, For why 
fhould any one either fear, or love, or honour and reverence him, 
who neither will nor can do him either good or hurt ? 

2dly, Another Law of this fort and kind is, That men have high 
and honourable thoughts of God : as,That he is Omnipotent, as being 
the maker of all things ; That he is infinite, omniſcient, omnipreſent, 
and incomprehenſible, as filling all places, and knowing all things; 
and not to be known and apprehended what he is, and as he is, by 
any Creature : becauſe a finite Creature's knowing clearly and di- 
ſtintly what any thing is, ſuppoſeth the thing alſo to be finite, 

The other Laws betore-mentioned, which flow from the natural 
divine Law, relate to Man's Practice, or his Aions and Operations; 
[ uſe both the Words, becauſe theſe Laws have refpe& both to the 
Operations of the Mind, and Actions of the Body. And thoſe which 
reſpe& the Operations of the Mind are, Firſt, That we honour and 
highly reverence God for his greatneſs and goodneſs. Secondly, 
That we love him, becauſe all the good we have comes from him. 


| Thirdly, That we hope .nd truſt in him, becauſe all the good and 


felicity we can expe& depends upon him. Fourthly, That we ac- 
quieſce in his gracious diſpoſal of all things, as knowing he cannot 
but diſpoſe of all things to the beſt. Fifthly, That we fear him for 
his greatnefs. And fixthly, That we do entirely depend upon, and 
wholly ſubmit unto his Will, becauſe he is the great and abſolute 
Lord and Lawgiver of the Urnverſe, And thoſe which reſpe& Man's 
outward Actions are, Firſt, Thar he praiſe and daily celebrate the 

great- 
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greatneſs of his Maker. Secondly, That he return him thanks for 
alt good things received. Thirdly, That he pray unto him. for all 
thoſe good things which.he wants. Fourthly, That he call upon him 
to-divert all thoſe Evils which he fears. -Fifthly, That he {wear by 
hisName upon all lawful occaſions, ſeeing; to do ſo, is an acknow- 
ledging of his Power and aq aoage 2 Sixthly, That he ſwears not 
without juſt cauſe, ſeeing that is to uſe his Name in vain, and a mani- 
feſt Sign that he has not ſuch a Reverence for it as he ought to have. 
Seventhly, That he bleſs and praiſe, and pray unto him, not only in 
private, but after an, open and publick manner with his Brethren,ſce- 
ing that by our worſhiping God in private , no body but our ſelves 
can tell whether we ever worſhipGod or no; but by publick Wor- 
ſhip of him, we.not only manitelt and declare to all the World, the 
inward Devotions of our Minds, but alſo excite and ſtir up others 
to do the like. And.eighthly and laſtly, That this our outward and 
publick Worſhip-be done with all the figns of Humility and Reve- 
rence imaginable, that is, with all the Geſtures uſed to denate Hu- 
mility and Reverence 1n the place we live in. And theſe, in ſhort, 
are the Laws which flow from the Jus divine naturale, for the gui- 
dance of Van as an immortal Creature, and who, ere long, is to be 
a Citizen of another World. | 

. But there 1s alſo a J«& divirum poſtivur,or a divine Law revealed, þ. 4. 
towhich he ought to have an efpecial regard. And this Law had a 
moſt ſignal promulgation, by- two feveral perſons, at two ſeveral 
mes, vis. by Moſes after [rae] came out of Egypt, and by Chriſt 
our Bleſſed Lawgiver, when he became incarnate , and lived upon 
Earth. I know 'tis generally believed, that before the Law given by 
Moſes, God did reveal his Will, and give ſeven Laws to Noh; and 
our learned Seldex has made thoſe feyen Laws the Subject of ſeven 
very learned Books by him written, De Jure Naturals &+ Gentiune 
ſecundum Hebreos, concluding thoſe Laws (it ſeems ) as farther Ex- 
planations of the Law of Nature, which are theſe following : 


The Firſt is, De Cultu extraneo, forbidding all Idolatry. 
The Second, D2 Maledicione Numinis, forbidding all Blaſphemy. 
The Third, _ Ettuſtone Sangutnis, forbidding all Murther and 
Homicide. | 
The Fourth, Oe RKevelatione Turpitudinum, forbidding Inceſt, 
and unlawful ConjunGtions. 

The Fitth, Oe Furro & Rapina, forbidding all Theft and Rapine. 

The Sixth, De Judicits, concerning Magiſtrates and Civil Obe- 
dience. 

The Seventh, Oe Memblyo Anima'ts viventſs non comedendo , 
which torbids the eating of Fleſh with the Life, which is the 


Blood thereof. 


The two firſt concern Men with relation to God, the next four as 
related to one another, and the laſt forbids all Cruelty towards 
Beaſts 3 and it is to be noted, that there are but two of them only 
mentioned by Moſes, viz. that wh ch forbids Cruelty towards Beaſts, 
and thit which torbids Murther and Homicide 3 to wit, the third 


and the ſeventh, and they are mentioned, Ger. 9. 4, 5, and 6 _ 
MI 


. 


a 
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But fleſh with the life thereof, which is the blood thereof, ſhall you not eat, 
And ſurely your blood of your lives will I requires at the hand of every 
beaſt will I require it and at the hand of man, at the hand of every 
wan's brother will I require the life of man. Whoſs ſheddeth man's blood, 
by man fhall his blood '# ſhed ;, for in the Image of God made he man. 
And let this ſuffice concerning theſe Laws. 

& 5. The Laws which God gave by Moſes had a more fignal Promul- 
gation, and are a more full Explanation of Nature's Law. I do not 
mean the Laws Judicial or Ceremonial, which concerned only the 
Jews, as a State-ſeparate and diſtin& from all other States, ro whom 
God was pleaſed to give Laws himſelf, and did net do fo to any 
other Nation. But I mean the Moral Law, which 1s a compleat Ex- 
planation of the Law of Nature, and which God, out ot a tender 
regard to the imbecillity of Man's Nature , compriſed under ten 
Heads, and put into two Tables; the one conſiſting of fix Laws, 
which'do all concern the Duty of one Man to another ; the other 
of four Laws, which comprehend the Sum of all Religion towards 
God, which is founded on theſe four principal Grounds, as Grotixe 

EE obſerves : Firſt, That there is One onely God. Secondly , That 

Fantiacis hitz. this God is ſuch a Being, as is far more excellent than any thing we 

eur. .8.& P. can behold with theſe mortal Eyes. Thirdly, That this God' takes 

EY 5 care of all ſublunary Afairs, and will judge according to righteous 
Laws. And Fourthly, That he is the Creator and Maker of all 
things. And this ſhort Account of the Decatogue, or thoſe Laws 
_ God gave by the hand of Moſes, is all I intend in this 
place. | 

6 6. But behold ! O ye Sons of Eternity, a more excellent way, and 
{till more excellent Laws than theſe, T mean the Laws of the Holy 
Jeſits, which are contained in the Holy;Goſpel 3 Laws / which have 
in them the primary intendments of all good and wholſom Laws, 

Flutarch., that is, the 72 3g83y, and the 72 xgu5dy, ( as the Philoſopher calls 
them ) that which is right, and that which is profitable; Laws / fo 
Juſt, as that no Laws were ever made fo juſt as they 5 and Laws 1o 
profitable, that Godlineſs, which is the fulfilling of them, is ſaid by 
St. Pal, to be profitable unto all things, having the promiſe of the life 
that now is, and of that alſo which is to come. Laws ! which have in 
them a natural tendency to procure the general Peace of Mankind 3 
for in theſe Laws are forbidden all Self-Jove and Covetouſneſs 3 all 
Injaſtice, Theft and. Rapine 3 all Oppreſſion, and the making a Man's 
{elf rich by the loſs of others; and all flandering and detraQtion, 
and buſie medling in other Mens matters. And here are commanded 
and enjoined all the Graces of Love and Meekneſs, and Gentleneſ,, 
and Charity, and Self-denial ; that we prefer one another in love , and 
ſtudy to be quiet, and do our own buſineſs 3 that we be ſober and juſt, 
and righteous, and holy; that we give nnto C#iar the things that 
are Czſar's, and unto God the things which are God's ; that all Kings 
and Magiſtrates rule their Subjetts in the fear of God ; and that 
all Subjects pay them Obedience, not only = Wrath, but for Con- 
ſcience-ſake ' Nay, all the Precepts of this Royal Law, have ſuch a 
tendency to procure the good and peace of Mankind, that if they 
were conttantly put 1n pradtice, there would be no occaſion of dil- 
order or diſturbance throughout the whoute World, either betwixt 

Chri- 
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Chriſtian Potentates among themſelves, or betwixt any Chriſtian 
Prince and his Subjects 3 No, nor in any Cotporation, Pariſh, Family, 
or any Society and Community whatſoever. Laws! which contain 
not only the Myſtery, but the Means alſo of Man's Salvation. Laws / 
which declare the way of holy living, in a far more perfe& manner 
than ever it was before declared 3 fo that all the Rules of Ethics 
and Morality, which were ever given by any, or all of the ancient 
Philoſophers, whether Stoics, Pythagoreans, or the Academics, are 
but little inſignificant things when compared with . them. Laws / 
which contain ſuch excellent and precious things, and which are of 
ſuch an exactneſs and perfection, that all Laws which were made be- 
fore them, are not to be compared to them ; and all Laws to be 
made after them, ought to be made and ſquared by them. In a 
word, All that ever hath. been faid or writ about Laws, by Moſes 
and the Prophets, by Plato or Pythagoras, or Solon, or Lycurgws, or 
Numa, or Cicero, or the Stagarite, or all the Lawgivers of the whole 
World, are not near of ſo much worth and value, as Chriſt's Sermon 
on the Mount, where and when theſe ſacred and tranſcendent Laws 
were given 3 for they are ſuch a Rule of Manners, and ſo full, and 
ſo clear, and ſo perfect, that they muſt be the only Standard of Laws, 
ſo long as the Sun and Moon endureth 5 and we muſt not expe&, or 
receive, or ſubmit to any to them repugnant, no tho' an Angel from 
Heaven ſhould come to deliver them, ſuch 1s their excellency , fuch 
their perfection! 

And yet beſides theſe moſt divine Laws, for the better keeping and 
holding Man to the due obſervance of them, there are other Laws 
which bring an Obligarion upon him, and they are either Civil or 
Eccleſiaſtical. The Civil, I call fuch as are made by the Civit Ma- 
viſtrate, touching Piety or [mpiety, Sobriety or Intemperance , Ju- 
ſtice or Injuſtice, 27z.. ſuch as command Virtue, and prohibit Vice, 


$. 7, 


and enjoin Men to live ſoberly, righteonſly, and godly in this preſent Tit-2- 12. 


world. It has been ſhewn- before, That humane Laws ought to be 


Book 11. cap. v. 


declarative of what is the Law of Nature, becauſe many things in Se. ;, 


that Law are more hidden and ſecret, than to be diſcerned by eve- 
ry ordinary Man's preſent Conceit. And moreover, ſuch is the de- 
pravedneſs of Man's Nature, that he is prone to neglect the ways of 
Virtue and Godlineſs, altho' he ſhould be ſuppoſed to underſtand 
them well enovgh to be his Duty; and therefore ought humane 
Laws to be made, both to declare what is a moral Virtue, and en- 


join it : For Laws ( faith Mr. Hooker _) are not only to teach what Eccl. Pol. Lib. 


is good, but onght to have in them alſo a certain conſtraining Force, 1 © 


.CE. 19, 


know it hath been ſaid, That Conſcience ought not to be conſtrained, nor Declaration 


for Liberty of 


People forced in matters of meer Religion. But no Man has yet given (£20 
any ſolid Reaſon, why Princes,by and with the Advice and Conſent Zac. z. 


of Councellors , proper in ſuch Caſes, may not make Laws about 
ordering the Externals of Religious Worſhip, as well as about other 
Matters 2 Or why Laws about the Publick Worſhip of God, ſhould 
not be as binding as thoſe about Publick Juſtice? Or why Laws to 
forbid Atheiſm and Blaſphemy, ſhould not be as Capital , as thoſe 
which prohibit Conſpiracies and High-Treaſon?. Or why a Man may 
not be reſtrained by a Law from defrauding God of his Worſhip, 
as well as from ſtealing of his Ad A” Goods and — -= 

aſtly, 
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laſtly, why penal Laws may not be made againſt the ſpiritual Whore. 
dom of Idolatry, as well as againſt Buggary and Sodomy, and car. 
nal Adultery. For Kings are not only Patres Patrie, Fathers of 
their Country, but Narſing Fathers alſo of the Church of God, and 
have a Power ſurely to tnake Laws for the promoting of Godlineſs, 
as well as fot the preſerving of the Peace, and the adminiſtration. of 
Juſtice 3 that 15, they are in things Sacred as well as things Civil, Sy. 

reme Governors and Lawgivers 3 and therefore their jaſt Laws 
about ſuch matters, lay an Obligation upon the Conſcience of all 
and every of their Subjects, ſeeing the Word of God ſaith exprefly, 
they ought to be obeyed in all ſuch things, ot only for Hrath , but 
for Conſcience ſake. 

But beſides theſe Laws, which are meerly Civil as to their efficient 
cauſe, tho' as to their matrer of an Eccleſiaſtical nature, there are 
others, which both as to the matter and efficient are purely Eccle. 
fiaſtical 3 and they are ſuch as are made by Ecclefiaſtics in Synods 
and Councils, and then confirmed by Civil Authority 3 for Vin be. 
ing as prone to _ the things which make for his everlaſting 
peace in the other hte, as thoſe which make for his temporal peace in 
thisz as he wants the Laws of a ſecular Juriſdition to hold him to 
the one, ſo needs he alſo the Laws of an Eccleſiaſtical Juriſdiction to 
mind him of the other. Now theſe Laws relate to the external Pro- 
teflion of Religion, and the public Worſhip of God, and; are either 
about Matters of Faith , or Matters of Church-Commumion and 
Diſcipline 3 for in all ſuch Cafes, the holy Apoſtles, when they were 
upon Earth, made Laws, and left a power of doing fo to all who 
ſhould lawfully ſucceed themz fo that ( as was faid before) the 
Laws of this fort or kind are purely Eccleſiaſtical, and have been ac- 
counted ſo in all Ages, yet requiring the Afſent of the ſecular power, 
when and where it might be had for their confirmation. In the firſt 
three Centuries, when the Church was under perſecution,and before 
there was any Chriſtian Magiſtrate, ſeveral Synods and Councils 
were held for. the deciding of Controverſies, and ſolving of Doubts, 
and making of Canons and Laws, as plainly-appears from the Wri- 
tings of Tertullian, Cyprian, Euſebizs, and others. And in Attcr-times, 
when any difference aroſe, the Emperors always called Councils for 
the determining of it, and making Laws about it. The fitſt general 
Connci} at Nice, was called by Conſtantine the Great, about the He- 
refie of Arivs. The ſecond at Conflantinople, by Theodoſſus the El- 
der, upon the ſame account. The third at Epheſus, by Theodoſews the 
Yager, about the Herefie of Neſtorizs. And the fourth at Chalcedon, 
by Marcianxs, about the Errors of Dioſcorys and Extiches, And 
not only matters of Faith, but alſo matters of Diſcipline and 
Church-Commumion, and Order and Government, were all deter- 
mined by the Laws and Canons of Synods or Councils. ' Here was 
ſer out the Extent of Patriarchal, Metropolitical, and Epiſcopal Ju- 
riſdition. Here was ordered how Biſhops and: Presbyters ſhould 
have their Ordination, and how and by whom the public Service 
of God ſhould be performed, and in what form and words, and at 
what time and place. Here was ſet down what Faults in aClergy- 
man ſhould deſerve Depoling, and what Miſdemeanors in a Laic, 
Excommunication. And here it was agreed upon, for the ſake of 

Unty, 
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Unity, which the ever-bleſſed Lawgiver, when he was upon Earth, 

ſo earne(tly prefled, That none communicated by any one Dioce- : 
fn Church, ſhapld be received Yn another. xAnd thus was. @rder | 
kept in every particular National Church, and Unity preſerved with 
the Church Univerſal, viz. by Laws; and Canons made in Synods, 
by the Governors of particular Churches , for the governing of 
themſelves, and yn general Councils, for the | _—_ he a. 
Catholic. Andait any one ſhould fay , (at Jo ( Folly erfÞugh 

have done ) That all this was needleſs, and that alltheſe LawFand 

Canons might have been ſpared, ſeeing the Laws of Chriſt and his 

Apoſtles are ſufficient, for the governing of all particular Churches, 

and alſo the Church-Catholic. I Reply, That all things abſolutely 

neceſſary to-$alvwayion, ate indeed {et dawn in, thoſe Laws: but as to 

the external Regment of the Church, they efehot ifitended, ei. 

ther by Chriſt or his Apoſtles, to determine any thing you it, as is 

plain enough trom this, That only general Laws are there ſet down 

about this matter, that ſo particular Laws might be deduced from 

them, As for Inſtance 3 it is an Apoſtolical Law or Canon, That al 

things be done for ;FEdification > and ir, Thet all ghings be done 

decently, and in order ; But 'ris,n16t (add if any Liv Apdſtolical, what 

Rites will moſt tend to Edification, or what outward Geſtures in the 
Worſtup;of God will, be; molt- decent; and:orderly, but leftwhdtly 

to be determined by the Cuſtoms of places, and Laws Ecclefiaſtical z 

from whence it appeats, Thar ine holy 'Epinit ihtetided td more by 

thoſe general Injun&tions, than that particular Laws, as occaſion re- 

quired, might be drawn from them, by thoſe who ſhould have law- 

ful Authority, and whoſe place it ſhould be ſo to do. And ſeeing 

that all right reaſoning is from God , whenſoever particular Laws 

ſhall be drawn from thoſe general oneg,by a fair ago legal deduction, 

and by fuch who have Right and Authority to do fo, they may be 

faid to be divine, ard to come- from God 3 and therefore when 

Laws about the Externals of God's Worſhip and Service, and about 

the Diſcipline and Regiment of rhe Church,are made by Ecclefiaſtics, 

who have Juriſdiction and a rightful Authority to make ſuch Laws, 

they (hall and will:oblige in Foro Conſcientie, and ought to be obey a 

by all under ſuch Jurifditions: And I think this is but that which 

St. Paul reacheth, Obey them that have the Rule over you, and ſubmit ger, 11,11, 
your ſelves, for they watch for your Souls, as they that muſt give ac- {| 

connt. 

And thus ( to concludethis Chapter, and this Book ) it is plain, 

That Man, as tw 48dralov, and a Son of Eternity, is under an obli- 

gation from many Lawsz Laws Divine; both Natural and Revealed ; 

and Laws Humane, both Civil and Eccleftaſtical 3 the firſt obliging 

him per ſe, as being Divine 3 the other, becanfe the Drvme Laws 


have put him under their obligation. 
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BOOK. III. 


Of the Jus gentium Civile, or the Law of N4- 
tions as civilly related to one another. 


CAP. I. 


Of the Law of Nations in general. 


The Contents. 


From whence the Laws of Nations ſpring, $1.. That the Laws of Nati- 
ons are inviolable, $. 2. Of what the Laws of Nations conſt, 
$. 3. That they are either Primary or Secundary, $. 4. 


E have conſidered already thoſe Laws, which are 

to govern Men, as they are either Rational or 

Political, or immortal Creatures. And nowwe 

are to conſider of ſuch Laws, as are to guide and 

direct all Nations 3 as they are Bodies Politick, 

which have a relation among themſelves,as they are ſuch Bodics Poli- 
tick, and have any publick Commerce and Correſpondence one 
with another. And theſe Laws are ſach as concern Nations, cither 
in a Civil or an Eccleſiaſtical capacity. For as the whole body 
and bulk of the Civil State of the World, may be conſidered as 
conſiſting of many ſeveral particular States : So the Church in 
general may be conſidered as conliſting of many particular Churches. 
And as there is a great cauſe and reaſon for a Communion, and 
conſequently of Laws tor the maintenance of that Communion, a- 


_— 
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mong Nations civilly united. So there js the like reaſon for Commu- 
nion, and Laws to maintain that Communion, among thoſe, Societies 
which are ſpiritually joyncd,and make ſuch a body as we call the Church. 

That there is therefore a Jus Gentiumis acknowledged,[ think, by all. $. 2 

And the ſtrength and virtue of it is ſuch (faith 'Hooker ) that no parti- 
cular Nation can lawfully prejudice the ſame, by any their ſeveral Laws and Eccl- Pol. lib. 
Ordinances 5 no more than any man by his private reſolutions, the Law of HO 
the whole Commonwealth or State wherein he liveth. For as the Law Ci- 
vi! of any place, being the A& of the whole body Politick, doth 
therefore over-rule each ſeveral part of the ſame Body. $0 there is 
no reaſon, that any one Commonwealth of it ſelf, ſhould to the pre- 
judice of another, annihilate that whereupon the whole World hath 
agreed : for which cauſe the Lacedemonians forbiding all acceſs of 
Strangers into their Coaſts, are both by Joſephus and Theodoret, de- 
ſervedly blamed ; as being Enemies to that Communion and Holpita- 
lity, which for common humanitiesſake, all the Nations on the Earth 
ſhould embrace. 

This Jus Gentinm, therefore,confiſts of Laws, which all or moſt of the $. 3 
Nations of the World are agreedin:Which Laws are certain Concluſions, © © 
made and found out by reaſon and experience, to be profitable and ad- 
vantagious untothem 3 and-concern them as bodies Politick conſidered 
in a National relation one to another. For, as Juſtinian ſaith, the Law- of Uſu exig nee 
Nations came to be conſtituted by uſe and cuſtom, and the neceſſity of humane _—_— 
affairs. And Dio Chryſoſtom calls it, Jvgnua Bis y xpbre,the invention of Time genes huma- 
and Uſe.For tho every State and Commonyealth, be in, and of it telf a "= juraquz- 
compleat and perfect Body : yet when it's confidered with a reſpe& to all qimerunctn- 
mankind,and as it ſtands in a National relation to other States and King- is. 
doms, it is but as a Member of the Univerſe 3 or a part of that com- 
plex body of all thoſe Nations, which are upon the face of this Globe 
of Earth. And there is no Nation under the cope of Heaven, has 
ſuch a ſufficiency in it ſelf, as notto ſtand in need of others 5 ſome way 
or other, ( as r auk. doth well obſerve ) ſome times for its well being [nterdum ad 
only and greater utility and ſome times out of meer want and = r—_g 
a moral neceflity, And this truly 1s plainly feen by common ucilicatem, 
uſe and daily practice: and from hence is to be deduced the 'rerdum 
Origin of the Laws of Nations. For tho the Niu@ ii4%r@, or n—_— 
Law of Reaſon which is in every Man, is uſeful in ſome reſpedts, for ceificarem & 
the ordering and regulating of affairs of this ſort and kind : yet it IS IT" 
cannot be ſufficient, immediate & quoad owmia ( as faith the before oh 
named Srarez) iz. 1n all cafes and upon all occaſions. And there- 
fore, as in any one particular Nation, cuſtom and uſe introduceth a 
common Law : So the cuſtom and common uſe of all mankind in ge- 
neral, did introduce the Law of Nations. 

Now theſe Nations (as was faid before) may be conſidered in a &g. 4. 
double reſpe&t,viz. either as they are civilly or ſpiritually related,viz. as 
they are Nations or Nations Chriſtian 3 and conſequently their Laws 
will tall out alſo to be ſeveral, as bring to anſwer thoſe ſeveral reſpetts. 

Now the Laws. of Narions in the firſt reſpe&, are either Primary or Se- 

enndary, (as Mr Hooker diſtinguiſheth) the one grounded upoa ſprcere, oa = podngg 
the other built upon depraved Nature. For ( faith he ) as the Laws of © 

Reaſon, if man had retained his original integrity, had been ſufficient to 

dire# hine in all his Duties and Aﬀairs 5 and are nit ſufficient now, but 

require the acceſs of other Law: ſecing humane nature is grown ſo corrupt 

and ſinful. And as thoſe Laws of Polity and Government, which would 


have 


\ 
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have ſerved Men living in public Societies with that harmleſs diſpoſition 
which then they ſhould have had, are not able now to ſerve, when Mens Iniqui- 
ty is ſo berdly reſtrained within any tolerable Bounds : So likewiſe the L ny 
of Nations about the natural Commerce betwixt grand Societies of that for- 
mer and better quality, might have been other than now, when Nations are ſg 
prone to offer Violence and Wrong. The primary Laws of Nations are ſuch 
as concert Embaſſage 5 and ſuch as belong to the contteons Entertainment 
Strangers 3 and fuch as ſerve for the commodious Traffic of one Nation 
with another, and the like. And the ſecundary Laws are ſuch , as this 
preſent unquiet World is moſt familiarly acquainted ' withal, I mean ( faith 
he) the 7 you of Arms, which yet are mmch better known than kept. Thus 
far the Judicious Hooker; and this his diſtin&ion of primary and fe. 
cundary Laws of Nations, I have made the Foundation of this Book, 
and that alfo which follows, this containing in each of the following 
Chapters one or more of thoſe primaty Laws, and the other treating 
wholly of the Laws of War and Arms. 
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Of the Law about Commerce and Trade, by the free Ute 
4 | of the Sea. 


The Contents. 


This Law laid down and fiated, F. 1. One Ground or Reaſon of it, the 
Need one Nation hath of another, $. 2. Another Reaſon, ax innate de- 
fire in Man to know and have Seciety with all Mankind, <. 3. The due 
Reſtriction of this Law, h. 4. 


; $. 1. His Law is laid down by Grotizs, as the very Foundation of his 
Book, de Mari Libero, in theſe words, Licere cuivis genti quamvis 
alteram adire, cumque ea negotiari; That every Nation hasa Right to go 
to, and to negotiate with any other Nation. And he tells us there more- 
' over, That 'tis ſuch a primary Law of Nations, cajwe perſpicua & inmu- 
_— Lb rebilis eſt Ratio 5 which is founded not only upon aclear, bur an immu- 
table Reaſon. Now we muft underſtand him, I conceive, of Nations 
that are not In a ſtate of War one with another, and of fuch Navigz- 
tion and Traffic, as 1s not any ways prejudicial, cither dire&ly or indi- 
realy to anyState or People : For no Body can doubt, but that a Na- 
tion may forbid, and impede, if it can, the Navigation and Trade, and 
Traffic of all thoſe Nations which are in a ſrate of War with it ; fo that 
the meaning of this Law is, that the Sea ought to be free” and open for 
the Navigation of all Nations, who have not done, nor go about to 
do, either direttly or indireCtly, any harm or damage to others by that 
their Navigation. 

&. 2. And this I take to be an indubitable Truth, and which ſeems to be 
deſigned by God and Nature; for according to the wiſe Frame and or- 
derly diſpoling of the Univerſe, no Nation is pofleſt of all forts and 
kinds of things, but ſome of one kind of things, and ſome of others 
by which it ſeems to be intended, That Nations ſhould nor be unſociable, 


no more than particular Men, but maintain a Commerce and Commus» 
mon 
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nion one with another, which cannot be done without a free and open 
paſſage by Sea 3 and 'tis the Crirne of Robbers and Pyrats, and they 
are deteſted and abhorred for no other Reaſon, than for their hindring, 
obſtructing, and intercepting of that Commerce and Communion. 
Beſides, tis in the Nature of Man ( as Mr. Hooker obſerves ) to co- F. 3- 
yet (if it might be) to have a kind of Society with all Mankind, | 
which Socrates went about to fignifie, when he profcſled himſelf a Ci- — ——__ _ 
tizen, not of this or that Commonwealth, but of the World. And an 
effe& of that natural deſire which Men have after a ſort of univerſal 
Fellowſhip with all Men, plainly appears, by the wonderful delight 
Men have, ſome to viſit Foreign Countries, ſome to diſcover Nations 
not heard of in former Ages, and all to know the Afﬀairs and Dealings 
of other People, and to be at League with them. And this not only 
fer Traffick's ſake, or to the end that when many are confederated, 
each may make other the more (ſtrong, but for ſuch cauſe alſo as moved 
the Queen of Sheba to viſit Solomon ;, or in a word, becauſe Nature doth 
preſume, that how many Men there are in the World, ſo many Gods as 
it were there are, of at leaſt-wiſe ſuch they ſhould be rowards Men. 
From which words of Mr. Hooker, and from what was faid before, it 
doth plainly appear, That God hath fo diſpoſed of things, as that all 
Nations ſhall m ſome meaſure ſtand in need one of another, and fo fra- 
med Man, as that there is in him an innate deſire of Commerce and 
Commumon with all Mankind, which Commerce and Commumon can- 
not be had and maintained, without a free and open paſlage by Sea; and 
therefore ſach a free and undiſturbed Navigation, is de Jure Gentinm, or 
the Right of all Nations. 

But if any ſhould ſo underſtand this Law, as if no Prince or Nation $- 4- 
could have any Property in ſome part of the Sea, and the Fiſhery there- 
of, he ſhall be greatly miſtaken : for tho' Rivers thay be common, and 
of free paſlage to all, who innocently and quietly, and peaceably, will 
make uſc thereof; yet may the Dominion and Property of them, and 
other ſeveral parts and portions of ther, be in private perſons. And 
Grotizs himſelf acknowledgeth, That for ſome Princes to have an Enm- ]-B- X P. 1.2. 
pire over ſome Parts of the Sea, is not at all repugnant to the Law of Na- © © OY 
tion.. And it they may have an Empire over ſach Parts, why may they 
not have a Property in them? or who ſhould have any Property in them 
. bur they, ſeeing that all Property hath proceeded, and doth proceed 
from Empire and Power ? In a word then, this firſt Law of Nations 
Is, That the Sea onght to be patent and open for the Navigation of all Na- 
tics, which after a peaceable and innocuous manner, deſire to 20 to, and nego- 
tiate with any Part of the World, and do not either dire; or indireftly 
damnify aty other Nation or People by their ſo doing. 
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Of the Law about free Paſſage by Land. 


The Contents, 


This Law laid down by Grotius, $. 1. The Reaſons and Grounds of it, 


$. 2. An Example ont of the Scripture for it, $. 3. The Reaſons and 
Example examined, \. 4- 


&. 1. Rotize in the place laſt quoted, having firſt granted, That a Prince 
'E or People may have Empire and Dominion, and Property, over 
ſome parts of the Sea 3 he then concludes, yea, and with an 1nd cer. 

* Quando nec #% ef too, That tho they have ſuch an Empire and Property, yet by 
perterram ta- the Law of Nations they ought not to hinder the Navigation of ſuch, 
lis rranſitus who neither intend, nor are in a capacity to do them any harm : and 
—_— #2" gives this for a reaſon of it *, Becauſe that even a free paſſage by Land, 
minus eſſe ſo- which 1s more rarely needed, and cannot be made with ſolittle damage, 
| ought not to be denyed them. So that'in his opinion, this is alſo a'pri- 
us. F. 8. P.l.2. mary Law of Nations, viz. +, That by Land as well as by Sea, a free 
o&: _ 12- paſſage is notto be denied to any Nation or People, who ſhall upon 
hon —_ juſt cauſes, deſire to pals without doing harm, through the Territories 


rerram dence- of any other Nation, 
gandus, 


$2 And for juſt cauſes he alledgeth, 1/7, when a Nation or People are 
** drove out of their former -and native Country, and are going to ſome 
place uninhabited, 2dly, When they ſtand in great need of Trade and 
Commerce with ſome other Nation : And 3dly, When they are going 
about to recover that which of right is theirs by a juſt War ; but can- 
not by any means obtain'any-of theſe ends, without paſſing through the 
Territories of another.Nation; or at leaſt not without a great deal more 
trouble, and toyl, and charge, than'if they were permitted ſo to do. 
In theſe caſes, faith he, they ought. not to be denied paſlage 5 and his 
* Quia domi- reaſonis, * Becauſe Property might at firſt be introduced with an ex- 
ms wp ception of ſuch a paſſage,' or with the reception of ſuch an uſe to ſome, 
receprione ta- as in ſome caſes ſhould not exclude others from ſuch an uſe of it alſo, 
—_— +.Þ% as may be made of it without any damage to the Proprietor. For the 
lis non nocer, mind and intention of thoſe, who were the firſt introducers of that 
_— z 2: Property, ought here to be conlidered of, and that (as he had decls- 
* in Se2.s. 7 red t betore) 1s ſuppoſed to be ſuch, that there ſhould in that affair, be 
as little receding as might be from natural equity, For if written Laws 
( faith he ) ought as much as may be to have ſuch a conſtruftion, 
much more ought cuſtoms which are not tyed to any form of words 
and writing. And this I think is the ſubſtance of the reaſoning of Gro- 
tins, concerning the ground and foundation of this Law of Nations, 
viz. That one Nation ought not, upon requeſt firſt made unto another, to 

be denied an harmleſs paſſage through its Territories. 

&. 3. And he farther confirms this by an example out of the holy Scrip- 
ture. For when Tſrael was come out of Egypt, 'tis written, that Moſes 
ſent meſſengers, firſt to the King of Edow, and then tothe King of the 
Amorites, to let them underſtand of their Diſtreſs and Travel 3 and 
deſired to paſs through their Countries, and promiſed not to paſs through 

Numb. 2*17* the Fields or the Vineyards, nor to drink of the Water of the Wells, but to 


$ 
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go by the King's High-way, and not 1o turn to the right hand, nor to theleft, wor junum 

till they had paſſed their borders : And this was denyed them by both <o omine | 

thoſe Kings 3 from whence he concludes, That Moſes. upon that very EIDIIND 

account had a juſt War againſt the Amorite 3 which he confirms 

the Authority of St. Aſt: upon the place, who concludes with him, Wia innoxius 

That the War was juſt, becauſe they were denyed ſuch a free paſſage nentitngt ud 

as ought to have been given them by the Right and Laws of Hgmane wekumans 

Society. | & x77 > B. - OOS 
Theſe are the reaſons, and this the Authority uſed to eſtabliſh this as & deve. © 

a Law of Nations 5 But truly when they come to be well examined, they 4. 4. 

ſeem not to be very convincing. For the Laws of Property, and the 

very Notion of it are ſuch, that no man ought to have the uſe of that 

which 1s mine withotit my conſent 3 and if heis bound to have my 

conſent, then it ſeems 1 have a right to deny him : andif I have a right 

to deny him , where is the Js Gentium in this caſe ? or, how comes 

{his ro be a Primary Law of Nations? As for the pretence of innoxie 

ti{tatis,the Proprietor is to be fole Judge of it, and 'tisa hard matter 

to conceive, how ſuch a paſlage as that of a whole Nation or People, 

ſhouidl be of ſuch 2 nature. And as for the example of the Amorites 3 the 

juſteſsof the War which Moſes made againſt them, ſeems to be grounded 

upon their being of the number of thoſe Nations, which were delive- Joſ. 3. tc 

red over by God for their ſins to be an eafie Conqueſt for the people 

of Iſrael; rather than upon the denyal of free paſſage through their 

Country : For it it had not been upon that account, but the other, 

why did not Moſes bring a War upon the Edomites as well as the Ame- 

rites, ſeeing that both of them did equally tranſyreſs this fame Law 

of Nations ? And ſeeing moreover that the denyal of the Edomites, 

wasacaule of as great,or a greater trouble and travel unto I/-ael,than that 

of the Amorites ? For 'tis ſaid expreſly, Numb. 21. 4. that upon the 

denyal of the Edomites, the Children of 1/rael were forced to take their 

journey by the way of the red Sea to compaſs the Land of Edom, and that 

the ſoul of the people was diſcouraged becauſe of the way. And yet Mo- 

ſes brought a War againſt the Amorites, and none againſt the Edomites ; 

from whence one would be ready to conclude, that the War againſt 

the Amorites was not becauſe of a breach of this Law of Nations ; but 

rather becauſe they were numbred among thoſe Nations which God 

commanded I1ſae! to have War with all, and the Edomites were not. 


=. 


CHAP. IV: 
Of Laws about things which are Common. 
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Of what things are Common, F. 1. That the Air it and ought to be 
f free uſe, F. 2. Sois Sand for Ballaſt, F. 3. So is Freſh-water,. 4. 
ecions minhabited free to the firſt Comer, Q_ 5. Fett Nature are theirs 

who can take them, except the Law Civil has interpoſed, F. 6. FP 

| 


f bs E Law here in the general is, That none of thoſe things which Ea quz homi- 
| are common to all, ſhould be denyed to any. For ſome things _ Collt- 
there are which no Man, or Nation as yet has any propriety in. And oh —— 
theſe are of twoſorts, viz. thoſe which cannot be appropriated at all 4encganda-: 
and thoſe which may, bur are not as yet: Of the firſt fort, faith Gro = — 
tins, are the Sea, and the Air, and the Sands where the Sea makes it Eb- & que proprie 
bing and Flowing ; and the freſh water of all Rivers, in what Kingdom or = os a 
T Country L.2 £.2.5eh.r, 
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Country ſoever they run. Of the ſecond ſort are all deſart,and as yet unculti. 

vated places : A Ifhands in the Sea, and Countries upon the Continent nt 

et inhabited $''and all the Ferzx Naturz, that is, all thoſe Birds and 

"_— and Fiſhes, which no Law Civil as yet has appropriatcd to any one 

- .* Perſon. | | 

$. 2. - - © This beingpremiſed, itfollows, That by the Law of Nations, the Air 
as well as the Sea ought to be of free uſe 5 That is, no Man onght 
to be hindred of making what uſe he can of it to his own advantage, 
. . ſo long as that his way of uſing it, doth not damnifie others, either 
dire&ly or indire&ly , and if his way of ufing it can be ſuch, as not 
to ſtand in need- of the'Farth in the cxercile thereof, As for exam- 
ple, if a Man by his Wirand Ingenuity, could devife and find out, 
how to make fuch artificial Wings as to be able to fly in itz or ſuch 
an Engin, as'would carry him with eaſe and delight to the Moon, or 
any of the other Planets 3 and if he ſhould find them inhabited, de- | 
viſe a way how to negotiate and maintain a Commerce with thoſe In- 
habitants, which ſhould much redound to his advantage : 1n this cale, 
he.ought not to be debared of the free uſe of the Air ; nor hindred cr 
moleſted in thefe his Airy Expeditions and Navigations, be they never 
ſo many. Burt if the vſe a man ſhall make of the Air, ſhall depend; 
upon ſome uſe he ſhall at the fame titme"make of the Farth 3 as if 


Tum legem }& fix Pillars upon it, whereon to build an Houſe tho'never ſo high 


accipimus ab 


eo qui in ter- Or ſhall ſtand, or ride upon it while his Hawk is purſuing of her 
- =q——_—l Game 1n that Region, n thoſe caſes he muſt be content to receive Law 
__ from the Lord of the Soile: ' hy 

Q. 3. As to the Sand _ the Sea Shore; which by reaſon of the ebbing 


and lowing hereof, cannot any way be appropriated ; it ſeems to be 
manifeſt enough, that by the Law of Nations, it ought to be free for 
any Ships of any Country, 'upon any Coaſts, to take jt for Ballaſt ; - 
always provided, the Owners of thoſe Ships, are not in a State of 
War with that Nation whence the Ballaſt is taken, for in that caſe the 
people of that Nation my juftly,and by the Law of Nations impede their 
very landing. But ſuch as/are in a ſtate of Peace, or come trom un- 
known places, and never did any harm to that Nation from whence 
the Sand is taken, ought not to be denied it, ſeeing that it 1snot nor can- 
not be the property of any one, it being but that which the Sea conti- 
nuzlly rowls from one place of the World toanother, ſo that no place 
can ever be ſuppoſed to ſuſtain any damage by the want or ſcarcity 
of it. 
The like 1s to be ſaid cf the freſh water of the Rivers of any Nation,viz, 
That they ought not to be denied to thoſe that have come trom far, and 
reed them, and In a peaceable and quict manner take them, For 
tho' the Rivers of a Country, as they are Rivers, m:y be the Propcr- 
ty of a Country 3 yet as Aqua profiuens, freſh running waters, they 
ought to be common for all ro draw and drink of. And the reaſon 
1s plain, becauſe they are Aque perennes , inexhayſtible Waters and 
that they might be ſuch, were ordered by- the great Creator of all 
things to be in a continual circulation. Onto the place from whence the 
Eccl. 1.5 Rivers came thither they return again, faith the Wiſeman. And there- 
fore, ſecing they are fo beneficial, and withall. ſo incxhauſtible , as 
that all mankind may receive good by them, and no particular perſon 
or Country bc ever a whit the worſe 3 it is plain, That for any per- 
Pufendorf 1. 1, fon or people, ſo to appropriate treſh water to it ſelf, as to exclude 
c, 12.Se#. 4. al} others from the uſe and benefit of it, 1s a preſumption which is tn- 


tolerable. As 


—— 
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As to all defart and uncultivated- places, and all Iflands in the Sea, $. 5. 

and all Countries upon the Continent, not yet inhabited ; I think the 

Law of Nations is, That where any perſon or people ſhall find any 

ſuch places or Regions uninhabited, and ſhall poſſeſs themſelves of 

them,their title of pre-occupation ſhall be good againſt all After. comers. 

For whatſoever things are ſuppoſed to be in a ſtate of a general Com- 

munity,cither by their not ever having had any proprietor ; or by Dere- 

Iiction, when the proprietor hath forſaken them; toſuch things every one 

muſt be ſuppoſed to have a right : for that which belongs to-no body, Quidquid jure 

may be any man's3 and I think that of the Orator will here hold true, prn_ | 

' vis, That he who hasaright, cannot be diſpeſſeſsd without an injury, == of 
As to the Fere Natnare, the Law of Nations is, That where no Law clam. 13: 

Civil has interpoſed,or otherways determined, there they belong to no 

body,and by conſequence are his, who by his art and cunningcan catch 

and kill them. I ſay where the Law Civil of the place has not otherwiſe 

determined 3 for if it has, and has appropriated them to the Prince, 

as hath been uſual in moſt Nations, eſpecially thoſe of the German 

Race, then, not only the men of the place, but all Strangers alſo, 

ought to forbear to meddle with them. For all within the Territory 

and Dominion of any Prince, ought to conform tothe Laws of it. And 

no man ought to think, That the Law Civil of a particular place, can- 

not determine 1n theſe matters, and make that to be unlawtul, which 

before was Lawful, both by the Law of Nature and Nations. For 

tho it cannot command what the Law of Nature forbids, or forbid what Poteſt ramen 

the Law of Nature commands, yet it can ſet Bounds to natural Li- Jem. 

berty, and forbid that which is naturally lawful 3 yea, and prevent cunſcribere & 

the acquiring of Property by ways allowable by the Law of Nature. — 

In a word, 'tis plain and evident enough, That the Laws Civil of moſt cebar, ae 

places have appropriated the Fere Nature to their Princes 3 but never <tiam ipſum 

ſurely with an intent for Princes to let them ſo increaſe, that whole om mem 

Towns and Pariſhes ſhould be demoliſhed to make room for them. quirendum 

'Tis true indeed, that deſolate places are fitteſt for wild Beaſts, butno 4 _ 

good and wife King, will ever go about to make deſolate places upon + =o 

that account. For as Chriſt ſaid to is Apoſtles, ye are of more worth than 

many ſparrows: $0 are a few people in a Foreſt of more worth than all Prov. 14-28. 

the wild Beaſts ofthe World. Solomor ſaith, That the multitude of the 

people is the Kings honour 5 but in the want of people is the deſtruition of the es 

Prince. And the Pfalmilt tells us,that a Father of many Sons,ſhallnot be . 

aſhamed when he ſpeaketh with his enemies in the gate. But that King muſt 

needs be aſhamed at ſuch a time, who has hindered the increaſe of his 

people, by hisnouriſhing of wild Beaſts 3 and who toencreaſe his wild 

Beaſts has oppreſled his people. And let this ſuftice concerning Laws 


about ſuch things as are 1n (tate of a general Community. 


_—_Ooa 
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CHAP. V. 
Of the Laws and Right of Embally. 


 —— 


The Contents. 
In the general by the Law of Nations all Embaſſadors ought to have reception, $. 1.E x» 
coptions to that general Law, $.2. After reception to be accounted of as invio{able, 
d. 3. By what Right they are ſ) inviolable, $ 4- 


Hoſoever as yet hath treated de Jure Legationum, of the Rights Y. 1. 
of Embaſly, and the Priviledges of Embaſladors, have chiefly 


inſiſted upon theſe two points, viz. 1. That they be received when 
Vs. 2 ſent. 
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ſent. 2; That they be inviolable after reception. As to the firſt, viz, 
their reception, the denyal of it, is noleſs than a renouncing of Society 
L 3c. 1. $.2. and Communion with all mankind, except thoſe only of our own Na- 
tion, which { as was ſaid before ) was that for which ſome have great- 
ly blamed the Lacedemorians, and. for which Miros is ſo evil ſpoken of 
Tranquillicatis in Hiſtory, For the whole world is but as one great Society , and 
_ 6 _— therefore as any Member of a particular body Politick, by ſubverting 
munimenra. the Laws thereof,ſhall be injurious to his Poſterity : So any one Prince or 
| rr" "hf People, by violating this Law of Nations, doth cut off, and forelſtal 
4 7B, p, the means of his own ſafety, and future Peace and Tranquillity. 
$. 2: But this is not ſo to beunderſtood, as if atall times Embaſſadors were 
| to be admitted 3 for 'tis not to be doubted, but that a Prince or People 
upon a juſt cauſe may deny it 3 or elſe whoſoever would, might enter 
their Dominions whether they would or not. And there may be a 
juſt cauſe cf denyal, either 1 ſt. from the perſon ſending 3 and fo Fuſti- 
ian Would not receive the Embaſſadors of Totilas, becauſe he had al- 
ways found him ſo full of Treachery. Or 2dly, from the quality of 
the perſon ſent 3 and fo Lyſimachus would not receive Theodorzs, the 
Embaſſador of Ptrolomy, becauſe he was an Atheiſt. Or elſe 34ly, from 
2 Kings18.26. the Nature of the Mcſlage, that is, when there is juſt cauſe ro ſaſpet 
Nonomres it to be of ſome evil deſign 3 and ſuch was the meſſage which Rabſhe- 
t pracepir jus keh came withall to Hezekjab. So that Grotins, I think, doth very well 
Gentium.fed Jetermine in this matter, where he faith, That the Law of Nations doth 
fa rejic. 7. B. not command all Embaſladors to be received 3 but forbids rather to re- 
& P.1.2.c. jet any without a juſt cauſe. 
+a The next thing ro be conſidered is, That Embaſſadors after recepti. 
v: 3- on be accountcd of as inviolable : I fay after reception, for tho Princes 
Ab eo tempo- may aud do' uſually forbid Embaſladors to be ſent ; yet when they are 
re tacl'a pa. ſent and received, thence forward a tacit compadt ſeems to be made 
ſ-rit, Gratins tor the due obſervance of the Laws of Nations, of which this of Em- 
16. Set. 5- baſladors being inviolable, is one: And in the general I think it is a- 
greed on by all, That they ought to be fo, and that both as to their own 
Perſons, and their Companions and Attendants, and their Goods. 
$ zut how far, and quo jure ? 1s a queſtion not fo eaſily determined. 
+: Some have derived the Priviledges of Embaſladors no higher than 
Common Right, and fay they are exempted only from all unjuſt Vio- 
lence. And ſome ſay, That if an Embatlador tranſgreſs the Law of Na- 
ture, he may be puniſhed as other men, and by conſequence, for all 
offences except thoſe againſt the Laws of the place : And others, that 
he is only to be called ro account, for offences done againſt the State 
and Dignicy of the Commonwealth or Kingdom in which he is an Em- 
batlador. And 1n this great varicty of opinions, we cannot have the 
watter determined by Hiſtory, becauſe it affords examples for all of 
them, and doth uſually relate, not only what is done of Right, but 
that which is in paſſion, and by way of revenge,and unjuſtly done. And 
Recurrentum therefore, faith Grotizs,for ſatisfaGtionin this point, we muſt have recourſe 
——_ to the judgement of Wiſe men and Conjeftures ; and then produces 
cia, tum ad the judgincnt of Livy and Salnſt. That of Livy concerns the Embaſia- 
-- dors of Tarquinins, who had endeavoured the deſtruction of Rome 5 
"=. and of whom he faith, that altho they had deſerved to be accounted 
Mack of as Enemies, Jus tamen Gentinm valuit, yet the Law of Nations 
Ex equobomo- Was obſerved towards them. And that of Saluſt concerns Bomrilcar, 
que, quam eX who accompanied an Embaſlador ſent to Rome in the Jugurthine War, 
+> of whom he fauh, Bomrilcar was rather guilty, Ex equo bonoque, vit. 
by 
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by the Law of Nature, than by the Law of Nations. For the Law of 

Natvre may require that all who offend againſt it ſhould be puniſhed 3 

but the Law of Nations may exempt Embaſladors. And therefore an 
Embaſlador ſhall not be found guilty by the Law of Nations, altho in 

ſome things he may have tranſgreſſed the Law of Nature: and cer- 

tainly the priviledges of an Embaſlador have an higher. Origin than 

that of common right 3 for ifhe is exempted only from all unjuſt vio- 
lence,he has no greater priviiedge than every ordinary man. And as for 

his offending againſt the Laws, and Honour, and Dignity of the place > 
in which he is, in the judgment of Grotizs, he is there alſo unaccount- 

able. Omnino ita cenſeo , ſaith he, I am altogether of opinion, that x, 
the general Law and Cuſtom, which ſubjeceth every one to the Laws 

of the Territory in which he is, may admit of an exception in thecaſe 

of an Embaſſador. For as by a fiction in Law, he is look'd upon as 

the perſon who ſends him : So by the like ion, he may be look'd 

upon as extra territorium, and no ways ſubje& to the Laws of the place. 

And upon the whole matter, he concludes, That if the offence of an 
Embatlador be bur flight, it ought to be contemned and winked at; 

and thar 1t it be hainous and miſchievous to the Publick, he ought 

to be ſent away\with a defire that his Maſter would puniſh him 3 or 

elſe give him up to be puniſhed where the offence was committed. But 

it an Embaſlador ſhould become ſo outragious, as to offer violence Non per mo- 
with his Sword or other Weapons, then he may be killed, faith he 3 but bas 


not by the way of Puniſhment, butby that rather of natural defence. dum naruralis 
defenfionis, 1b, 


CHAT Vi 
Of the Law and Right of Sepulture. 


The Contents. 
Of the general extent of this Law, $. 1. The Reaſons of its being of ſo general ex- 
tent, $. 2. That the Rites of it ought not to be denyed to any perſons what ſoe- 
ver, $. 3. Some exceptions to that generality, $. 4 


HE Jus Sepulture, or the Law about Burial of the Dead, was, "2 Y 
'F" it ſeems, of ſo much account with Grotizs, that he beſtows a 7.s.p. 1. 2. 
whole Chapter upon it, and diſcourſeth of it very largely 5 and ſhews bp. 15- 
it to be a Law of ſuch a common practice and univerſal extent, that | 
Exripides called it yiuoy Bewr6y, the Law of all mortal men. Ariſtides 
needy rhuer, The Common Law of the World. Lucan homimeun ritzs, the 
Rites of mankind. And Papinins, terrarum leges &- mund} ſedera, the 
Law of Nations, and that which bindeth the whole World. 

As for the Reaſons which made this PraQtice ſo common, and this "P5 
Law ſo univerſal, and moved Men in all Parts of the World, to bury 
and cover with Earth the dead Bodies of all rational Creatures, ( in 
ſome places after embalming them, which was the Cuſtom of the Egy- 
Ptians ; in others, after burning them to Aſhes, which was ufed by 
the Grecians : And in moſt places by covering them only with 
Earth, without either burning or embalming, ( which C:cero and 
Pliny fay 'was the moſt ancient way ) the Opimions are various : 
For in the firſt place, Some think it was to prevent the eating of Man's 
Fleſh. Secondly, Others ſuppoſe, That Men by ſome ſecret Inſtinct, did 
of their own accord, pay after this manner a Debt to Nature, which 


tho' never ſo unwillingly, they ſhould have been forced to pay 3 tor = 
| the 
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the very Heathens, as-well as Solomon the Wiſe, ever concluded, Reg. 
denda Terre Terra, that Earth was to return to Earth. Thirdly, Some 
concluded, That Men did this to thoſe of their own kind, as being the 
laſt and the only thing they could now do for them. Fourthly, Others 
have thought, That propitious Heaven inſpired Men with an hope of an 
happy ReſurreQtion, and that by this way they. did teſtify the ſame to 
Poſterity. Pliny ſaith, that Democritzs was of Opinion, That dead 
Bodies were preſerved with ſuch care, upon the account of a Reyi- 
viſcency 3 and 'tis well enough known, That the firſt Chriſtians did re. 
ter the honourable Burial of the Dead, to the hope of a Reſurrection; 
for thus Prudentizs, a Chriſtian Poet of the Fifth Century : 


Buidnam ſibi Saxa cavata, 
nid pulchra volunt Monumenta, 
Niſs quod Res creditur illis 
Non mortua, ſed data Somno ? 


bib. 2+ C, $5 


What mean thoſe Stones that hollowed are ſo deep, 
Or thoſe fair Monum ents, but that they keep 
A Thing not dead, but laid down for to Sleep ? 


And laſtly, Some others have concluded, That this was done, to ſhew 
the Excellency of Man above all other Creatures 3 and becauſe it was 
thought by all, that it would be a great indignity to humane Natuee, 
if other Creatures ſhould be ſuffer'd to feed upon Man's fleth : And we 
1 Kings 14-11 find it pronounced as a Curſe upon Jeroboam and Fehoiakim, that what 
ES | dycd of one of them in the City ſhould the Dogs eat, and that the other 
ſhould be buried with the Burial of an Aſ7. 

Q. 3. Which of theſe Reaſons was the Cauſe, 1s no great matter to know; 
but certain it is, that the Burial of the Dead, 1s ſuch a primary and gene- 
ral Law of Nations, as that the Rites of it ought not to be denied, ci- 
ther to private Foes, or publick Enemies. Ulyſſes in Sophocles makes 
an eloquent Oration for the burying of Ajax his Enemy. And Homer 
tells us, That Oreſtes buried /Egyſthus, who had kill'd his Father, and 
abus'd his Mother. Hercules always buried his vanquiſh'd Enem:es, and 
ſo did Alexander his at the Battel of I/#s. Hannibal did the like to 
C. Flaminius, P. FEmilins, and Tiberius Gracchus. And nothing is more 
common in Hiſtory, than the granting of a Nexz&y dvaigecrs, a carrying 

7> Tay off the (lain in Battel in order tor their Burial. And that of Diodorus 
ny Siculus is very remarkable, 1t 3s ( faith he ) Beſtial, to continue a War 
Soles. with thoſe of our own kind who are dead. 

9. 4- It is plain then, That no Law of Nations is more a primary Law,and 
has. been more general, than this of bury ing the dead. And yet it has 
tound three Exceptions 3 One among the Grecians, who demed Burial 
to all ſacrilegious perſons, as is plain trom the words of the before-na- 

ods za 7% med Diodorus Siculys, where he ſaith, That it is a common (nſtom among 
_ Enlou the Grecians to caſt out Sacrilegious Perſons without Burial. Another a- 
jian% w3 mong the Jews, Ito denied Burial ( as faith Joſephus ) to. thoſe who had 
De Bel. jug, Aled themſetves. And a third among many other Nations, who, to 
L. 3- c. 25- deter and affright Men from the committing of tome flagitious Acts, 
have denied Burial to ſome notorious and heinous Offenders. Indeed 
it cannot be denied, but that Sacrilege 1s a jvery great Sin, and to be 
Felo de ſe, is to rebel againſt Heaven, by deſerting that Poſt or Station 
in which God has placed the Soul of Van ; (for a natural Death, is 
7d nora, a Licence to depart, as appears plainly from the words -4 ; 
0] 
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old Simeon, Lord,now letteſt thou thy ſervant bepart in peace:Yand many 0- 
ther Sins there are, as wiliul Murther, and Parricide, and the like, which 
arc very heinous. But yet ſurely the not burying of ſuch, but- hanging 
them whole on Gibbets, or aftixing their Heads or Quarters at certain 
ublick Flaces, is ſuch a Reproach toHumaniry,-as cannot be counter- 
vaiÞd by any good done to theLiving by ſuch a Cruelty. God 'com- 
manded in his Law, That thoſe who were hanged on a Tree, fhould be buried Peut. 21. 23. 
the ſame day. And the Reaſon is there given, Becauſe he that is hanged 
on a Tree is acrurſed of God, and therefore the Land is not to be defiled. 
Thar is, the Law is fatisfy'd with the Malefa&or's Death, do not you 
therefore go about to puniſh farther, by denying Burial, which- is due 
to all Men, and fo defile your {elves with Cruelty, *Tis true; we read 
that David gave ſeven of Saul's Sons to the Gibeonites, which they-han- 2 5am, 21. 5. 
ged up in Gibeah of Saul, and whoſe Bodies were a long time unburied : 
But this was a Caſe extraordinary, and perhaps David had fome expreſs 
Command from God for the doing of it, who is -Suo fare ſupra do 
conflitutus, faith Grotizs, and may puniſh as he pleaſes 3 but Men may 1b. Se. 4. 
not'preſume to take ſich a Liberty, but to at by the common Law of 
the World 3 and we find not that David blamed, or forbad what Riz- 
pah did out of kindneſs and charity to the Dead, which was to fave 
their Bodies from the Fowls of the Air, and the Beats of the Field, that 
ſo they might afterwards be buried according to this common and uni- 


verlal Law of Nations. 
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The” Contents. ** 
The Fxtent and Ground of this Law, $. 1. Commanded by God in his Laws given 
to the Hebrews, $ 2, Commended by Chrift, and enjoined by St. Paul, S. 3. 
Obſerved by the Eflqni, Pythagoreans, and athen Heghens, $. 4- 
H E Law de Jure Hoſpitii, and the courteous treating and enter- &, x, 
4: taining of Strangers, is a Law of as common a practice , and 
univerſal extent, as any other Law of Nations wharſoever ; and *tis 
founded upon that Law of Nature which ſaith, We ought to acknow- 
ledge all Men to be £que Howines, as much Men as our ſelves , and to 
treat and demean our ſelves towards them accordingly 3 for if they are 
as mach Men as our ſelves, then as we would have others to treat us, 
ſo onghtzwe to treat them 3 and if we were in a ſtrange Country, we 
ſhould he glad to have the Ven thereof kind to us, and therefore ought 
we to be kind to Men of their condition, and in their circumſtances. 
Nay, that this Law is founded upon an =ternal Reafon, is evident S. 2. 
moreover, from God's inſerting of it into thoſe Laws he gave the He- 
brews, by which he taught them both what was Virtue, and what Hu- 
manity 3 Love ye the ſtranger, ( faith he) for ye were ſtrangers in the Deut. 10. 19. 
land of Egypt. And as God had commanded, fo they did pradtiſe,viz. 
they uſed Hoſpitality towards Strangers, which they did inculcate ( if I 
miſtake aot ) by that their ſaying, Pateant faes tuz p'atcan verſus, 
by thy doors be open towards that broad High-way by which Strangers 
pals, 
' Andas God commanded that this Law ſhould be obſerved by the He- $3 
. brews under the old diſpenſation, ſo did our bleſſed Lord and Saviour : 
pronounce a Bleſſing upon the Obſervers of it under the Goſpel 3 
Come ye bleſſed of my Father, ( faith he ) for I'was a ftranger. and ye took a 
me 
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þ 1. þ. 16. 


Hebr. I 3+ 2» 


Eam ob cau- 2 
fam ur ſine | 
injuria in pace War 3s to be undertaken only that Men may live in Peace , without in- 


vivatur. Offic. juring one another. All War therefore ought to be for repelling of In- 


me in, And St. Paxl gives all Chriſtians a great charge not to forget it, 
$ guretwies wh Fnadrx , Be not forgetful to entertain ſtrangers, for thereby 


ſome have entertained Angels unawares ; _ a reſpe&, without doubt, 


either to Lot's entertaining of Angels in Sodoxr, or to Abraham's treat- 
ment of them in the Plains of Mamre, when he ſat in the door of the 
Tent in the heat of the day, to be ready to entertain Strangers at ſuch a 
time when they moſt needed it. 

And as this Law was at all times, and in all places, ever commanded; 
ſo was it, by all the civilized part of Mankind, ever praftifed. The 
Eſeni, among the Jews, were moſt Religious Obſervers of it 3 and fo 
were the Pythagoreans, among the Gentiles, as Jamblicas tells us in the 


Lib. 4. cap-1- | ife of Pythagorasz and /Elian faith, That it was fo (triftly obſerved in 


ſome places, that a Jen xexeZwies, Or an aCtion of ill treatment of Stran- 
gers, lay againſt thoſe who did not ſo well as they ought obſerve it. 
And this is all at preſent I have to write de Jaure Hoſpitii, of the Law of 
Hoſpitality, and conrteous entertaining of Strangers, 

And here I ſhall alſo conclude this Book, which I have entituleg, 
Tus Gentinm Civile, as containing the Law of Nations civilly related to 
one another , or thoſe primary Laws which all Nations would have 
agreed-upon, as certain Rules of Adtion and Demeanor towards one 
another, if humane Nature had never ſwerved from its original integri- 


ty, and if the World had been always to have liv'd in an happy Peace. 


Q— 
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OT IHE 


FUS GENTIUM MILITARE: 


Or the Laws of Arms and War. 


BOOK IV. 


CHAP. L 
Of the Jus Feciale : Or theLaws of War in general. 
| | . L 


| 
| The Contents. 
That there are Laws to be obſerved in Times of War as well as Peace, $.1. Theſe 
Laws formerly comprehended under the JUS Fcialc of ihe Romans, $. 2. 
Where they are now to be ſought for, and to what Heads reducible, $. }. 


OW we are to proceed to thoſe Laws of Nations which 
are Secondary, or ſuch which are founded upon depraved 
Nature, viz. the Jara Belji, the Laws of Arms, or the Rights 
of War. 'Tis a common faying indeed, Inter Arma ſie 
Leges : But 'tis to be underſtood, I think, of thoſe Civil Judiciary Laws 
only, which are proper to the Timnes of Peace, and not of thoſe which 
are perpetual, and of force at al] times : For 'tis fo far from being true, 


That all Law and Juſtice ceaſethi ſo ſoon as War begins 3 that a War 
ought not to be begun but for the ſake of Juſtice, and for obtaining a 


juſt Right, and a righteous Peace. Which made Cicero to fay, That 


jury, 


ML a 
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jury 3 and all injury is an invading of Right, and therefore War way, 
and all War ought to be juſt. Fabricius was accounted a great man,bur 
not ſo much for his Valour, as for his inocence in War, 2»; alzquid eſe 
crederet in hoſtem nefas, as believing there was ſomething which was no 
ways lawful for him to do to a very Enemy. And certainly a juſt Cauſe, 
and to proſecuteth at juſt Cauſeafter a juſt way and manner, muſt needs Meer #2 
fortifie the Undertaker both with Courage and hope of Viftory. In War gc 3 
the juſtneſs of the Cauſe inſpires with hope, ſaid Caſſuvs in Apian : And aipets 3 
that of Joſephws is much alſo to the ſame purpoſe, Where Juſtice is, there —e £ WR 
Godwill be. Neither ought it to move any becauſe unjuſt undertakings yaw, ws 
are ſometimes ſucceſsful. For 'tis plain enough, That the Equity of the cy Pets. 
Cauſe will be always acceptable to God, and by Conſequence of great hes 
force and efficacy to make it ſucceſsful 3 altho God ſometimes may per- 
mit it to be hindred by contrary Cauſes, fo as notto be able always to 
produce its proper efte&, Ina word, ſunt & bel/; fient & pacis jure, 
there are Laws of Nations, about the Aﬀairs of War as well as thoſe 
of Peace, 

And theſe Laws are thoſe which anciently were comprehended un- . 2. 
der the Jtis F-cta'c of the Romans ; the ſtudy of which Cicero calls 
preſtabilis Scientia, a moſt excellent Science. And Numa Pompilins, (as Dim. Halicar. 
ſome fay ) founded a College for theſtudy of them : and our learned _ 

Zouch faith, That thoſe Feciales, that is, the Prieſts, Heralds, or Orators ve ns 
of that College writ Books concerning thoſe Laws which now are loſt. s. it 
So that we muſt be contented now with what we find concerning Y. 3- 

theſe Laws, 1n the Code and PandeFs of the Roman Law; and with 

what the Antient Greek and Latin Authors have recorded about the 

practice of all Nations, in theſe affairs. For that which in the matter 

of Arms and War, has been the common pradtice at all times and in 

all places, muſt either conlfiſt of juſt and legal deductions from the £ 
principles of Natures Law : or of ſomething concluded on by the | 
common conſent of the World ; the firſt of which appertains to the 

Law of Reaſon, or Nature 3 and the ſecond to the Law of Nations. 

And theſe Laws I think are reducible to three Heads, 


1. Before the War is begun, 
Viz. Such as are to be obſerved <2. In the Proſecution ot it. 
3. After it is ended. 


CHAP.LLI. 
Of the Juſtneſs of the Cauſe of War. 


_— — — — _—I— 
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: | The Contents. 
This Law about the Fuſtneſs of the Cauſe, religiouſly obſerved by the ancient Ro- 
mans, $. 1. |/hat are juft Cauſes, Y. 2. 


Efore the War is begun, 'the chief and Primary Law is, That there & 1 

be a good aſſurance of the juſineſs of the Cauſe. And to this truly Tr 
the Antient Romans had an eſpecial regard, as ſeveral Authors of good 
account do tell us. That of Livy'is a very high _ _. «cis Romani ou; id e6 favheia 
Encomium : Te are Romans, who think Jour efle bella veſtra, quia Jafte tow, vobis 
Wars will be ſucceſsful becauſe they are Juſt 5 and fertis z nec tam yes nn n_—_ 

| uam principiis, quod non fine cau X 

glory not fo much in the event of thent when ye have Tatls, ploriamini. L. 45. in Rhod. potpn 
voercome, as becauſe you do not begin them without 
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a juſt Cauſe. And Dionto the fame purpoſe, Th, 
Spdlje of fouaTr preruirru Smal's Romans cannot think that it will ftand with thei 
Erirades TH Toxje hogs nn Honour, to begin a War without a juſt Cauſe ;, and 
Per” hc: ts ever undertake it raſhly,aud upon a ſlight account, Ang 
| indeed the main buſineſs of that Order of Prieſj 
among the Antient Romans, mentioned in the foregoing Chapter, and 
who were called Feciales, was to diſſuade the Romans from moleſting 
any Confederate Nation with unjuſt War. 
Now the juſt Cauſes of War are eſpecially Three, n 
1. Self-prejervation and _— 
2. The recovering that which has been violently taken away, or which of 
right belongs to us by virtue of ſome Promiſe or Contra@. 
3. A juſt revenging and puniſhing of Injuries. 


CHAP. 111. 
Of the Law of Self-preſervation, and ſome Caſes depending uponit 


The Contents. 

This Law Founded in the Law of N -:ure, in the judgment of Mr. Hooker and Cicero, 
$. 1 Whether a Member of a Civ:l Sciety may do all that for Self-preſervatian 
wrich 4 man m.y doin d fate of Nature © $. 2. W, hether what ne private man 
for Self preſervation may do to 41nother, may te done by a private man to his Prince} 
$3. Whether for preſ-rvation of therr Civil and Religious Rights the whole Body of 
a N.ation may not refit a Prince who is apparently going about to invade them ? F, 4 


Wy; HAT the Law of Selt-preſervation and Defence, is a juſt Cauſe 
| of War, and founded upon the very Law of Nature, 1s of very 
eafie demonſtration, and has been the opinion of many worthy Au- 
Fcel. Pol. 1.1, thors. Men always knew ( faith Vir. Hooker ) that when Force and Injuy 
Sed. 10. was offer'd, they might be defenders of themſelves. They knew that howſoever 
men might ſeek their own commodity z yet if this was done with injuy 
unto others, it was not to be ſuffer d, but by all men, and by all good mean; 
to be withſiood, Where we find that he concludes it as a moſt cer- 
tain truth, that Selt- preſervation and Defence1s according to the known 
and perpetual Laws of Nature, And undoubtedly it is,and that of Cicero 
isa farther confirmation of it : For (faith he) this i5 a Law which reaſon hath 
wee ah tt. {et the boned meſep hemlock 
baris, & mos genibus, & fcris narura ipſa y'> att Nations whatſoever, 
preſcripſir, ut omnem ſemper vim, qua- and which Nature has preſcribed tho very Brutes, that 
_— = uu gs [ng yoo a all ferce and violence is to be repelled by all ways and 
means we are able to do it, for Self-preſeruation, $0 
that force may lawfully be repelled by force : and Selt-preſervacion, 3s 
b: ing a primary Law of Nature, is a juſt cauſe of War 3 whether the 
War be Frivate or Publick : That is, whether we conſider the aftings 

ot one particular Man toanother, or of one Nation to another. 
9. 2- Bur upon this point tho never ſo clear, ſeveral Queries may be made. 
As firſt, Whether a Van after he is a Member of a Civil Society, where 
Courts are conſtituted by humane Laws, to take cognizance of all & 
piral Crimes and offences, may in his own defence, and for Self-pre- 
ſervation, lawtully do allthat, which thoſe may do who are in a mere 
Ur ſum cui- ſtate of Natwe ? And as to this, it cannot be denyed, but that it is the 

ue falvum ; | 2 

ir communi Chief end and great benefit of Government 3 That every one may fafely 
ope & conſpi- enjoy that whuch 1s his own, by the joynt help and affiſtance of the Com- 
FOE. munity : and that Juſtice and Judgment, be done in publick and open 
Courts of Jucicature, to which all may reſort 3 and that it is more coſl- 
ducing, to the peace and quict cf the World, That Juſtice be done by 
h 
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ſuch whoare unconcerned, than that every one ſhould be Judpe in his 
own Cauſe. Yet notwithſtanding that,it may ſo happen ; and a Member - - 
of a Civil Society may be in ſuch circumſtances, that it may be juſt and 
lawful for him, to do all that for his own defence and Self-preſervati- . 
on, which was lawful for him to do int a meer ſtate of Nature : And 
that is, ſaith Grotz#s, ubt ceſſat Judictum, when, and where Juſtice and | 
Judgment cannot be had : and his reaſon is, becauſe a Law which wan tex ve- 
forbids a private man to recover and defend that which is his, any tans fine judi- 
other way than by publick judgment 3 ought to be ſo underſtood, as foot im 
that it is not to be done, when and where publick judgment may be commode 
had. : But many caſes may happen, when and where publick judgment Jeberubi co. 
cannot be*had 3 as upon the account of time, when judgment cannot be F. s. P. li. 
expected, without an apparent danger of Life and loſs of ,Goods, as 43-ve#. 2- 
in time of Sedition and Tumults, when none will, or can be brought 
to hear the definitive ſentence of a Judge : Or upon the account of 
place, i as-when the aflault is made at Sea, or in ſome uninhabited places,  - 
where no judgment can be had, becauſe there is no Civil Society. Or 
upon the account of the Judge, when he who 1s properly to give _ 
Sentence in the cauſe, doth ſlight it, or q—_ refuſe to take any 
cognizance of it 3 which was thecaſe of C. Ceſar, as Paterculus ob- 1s, 2.c. 4: 
ſerves, who having brought home ſome Pirates, and requiring Juſtice 
of the Proconſul, and being denyed it, took them again to Sea, and 
there did juſtice himſelf upon them. Ina word, we read in the Law 
of the Hebrews, That if a Thief be found breaking up, and be ſmitten that Exod. 22. 2; 
| be de, there ſhall no blood be ſhed for\hing. But if the Sun be riſen upon * * 

him, then there ſhall be blood ſhed for him : Which ſhews moſt plainly, 
, that*what may lawfully be done for Self-preſervation, and Jetending 
of thoſe things which are ours in a ſtate of Nature, may in ſome caſes, 
and at ſome times, be alſo done, even in Civil Societies, where pro» 
perty is defended ; and the perſons of men guarded by humane poſi- 
tive Laws. 

Again, a Query may be made, whether what is lawful and allowable &. 9: 
to be done for Self-preſervation, by one private perſon to another, is 
alſo allowable to be done upon the ſame account by a private perſon 
to his Prince: E. G. to reſiſt force with force 5 and in caſe of an in- 
evitable neceſſity to kill rather than be kill'd ? To which I anſwer, That 
tis not lawful in any caſe whatſoever, for any one Subjett (ingly, or 
many, or all the Subjedts joyntly of any Kingdom or Principality, to 
take away the Life of the Prince. For all the Laws both of God and 
Man, both of Nature and Nations, declare againſt it. And indeed it q, .._. 
1s but reaſonable, that the perſons of Princes ſhould be held invio- ſumnum impe 
lable, and be more ſecured by all means poſlible from all hazards and Monnon po- 
dangers, than the lives of other men. | The very Tribunes of the people Cn 
were made Zovacr, Or inviolable, by the Roman Laws. And the Greeks parere, Securi- 
uſe no other terms whereby to expreſs Treaſon againſt the Prince, © fyngends 
than drefele Impiety, and xevooimrs Sacriledge, becauſe it 1s committed fuir muniends. 
againſt thoſe who are as Gods upon the Earth, and whoſe ne — P—— 
were always accounted of as Sacred. That of Homer is a known ©" 
ſayin z— Te yap I aolper ready wh mh ral —— He fear ed much leſt any ill 
ſhould happen to the ſhepherd of the people : even as the Subjets of King 
David did, when they deſired him not to go out any more to Battle, 
leſt he ſhould Duench the Light of Iſrael. And as for David him- 
{clf, he is peremptory in the point, and faith expreſly, Who car ſtretch , 5, .; " 


forth his hand againſt the Lord's anointed and be guiltleſs ? And inthe caſe 
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of the Amalekite, he judged him: worthy of death, for the bare killing 

2 Sam, 1. 16 of Sat, altho' Sau! had defired him to do it 5 Thy month hath teſtified 

againſt thee, ſaying, I have ſlain the Lord's Anointed. Solomon ſaith, We 

Eccl, 10. 20 muſt not curſe the King, no not in Thought. And it was commanded in 

the Law, and recognized by St. Pan/, That none ſhould. ſpeak Evil of 

Exod. 22. 28. the Ruler of the People. And it we are not to think Evil of: him, nor 

AG 235+ ſpeak Evil of him, nor wifh Evil to him, then ſurely we are not to lay 
', * violent hands upon him, and kill him. | 

In a word, Princes have always, and in all places, been look'd upon 

- "as things Sacred, and «wwrwbvre:  unaccountable 3 and the killing of a 

,. King, has ever been adjudged by the Laws of all Nations, a moſt hei- 

'- -. nous Crime: And therefore I conclude, That im no Caſe whatſoever, 

" no not for Self-preſervation, may any private Man, no nor all the Sub- 

as jointly, no nor any certain number of them repreſenting the whole 

Body Politic , take away the Life of their Prince: For, as the grave 

; Swamy 3 Moraliſt Plutarch hath it, 1t 3s contrary to all Juſtice and Law, to lay vio- 

ee. lent hands upon a King. From all which it follows, whether we will or 

ul: ws x6 not, to the perpetual Infamy of ' the Exg/h Nation, That the Mock- 

eas —_ Tryal of that good and pious King Charles I. and the executing Him 

Ry upon it, after that they had ſhot at Him with their Cannons, and other 

Engines of deſtruction before; and after He was baſely betrayd, and 

more baſely ſold by the. Scots, was- a moſt barbarous and inhumane 

Murther. I will end this SeFior with a Saying 'of Braf#on our Engliſh 

Lawyer, to ſhew that our own Laws, as well as the Laws of all other 

* Cum ſupe- Nations, are againſt the killing of Kings 3 Seeing ( faith he *) that the 


_— ph King has no Superior but "God, He cannot be puniſhed but at His Tribunal, 
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$.4. Again, it may bedemanded, Whether for the preſervation. of their 
Civil and Religious Rights, the main Bulk and Body of aWation, may 
lawfully refiſt and reſtrain the Prince, who doth manifeſtly and appa- 
rently go about to invade them ? I Anſwer, That in my.Opinion they 
may 3 for to kill a Prince for Self-preſervation'is one thing, and to put 
a Reſtraint upon him in order toit, 1squite another. If a Prince ſhould 
come furiouſly upon a private Man his Subje&, who knows himſelf to 
be innocent, for to kill him; it may be, and is unlawful for that private 
Perſon to kill the Prince for his Self-preſervation, but 'tis not to hold his 
hands, or difarm him, -or put aReſtraint upon him. And if a Prince 
ſhould go about to deftroy the whole Frame and Conſtitution of the 
Government of hisPeople,by annulling thoſe Laws by which he ſhould 
govern them 3 by debarring the three States 'of that ſhare inthe Legi- 
{lation which of Right belongs to them 3 by deſtroying of their Pro- 
perties, and by debarring them of other their Civil and Religious 
Rights; altho' they may not kill him to preſerve the:.Conſtitution of 
their Government, and thoſe their Civil and Religious Rights, (as hath 
been ſhewn in the foregoing Se&ior; ) yet why they may not reſiſt 
him, and reſtrain him, and not ſuffer him to do. it, I ſee no Reaſon. Nay, 
the Reaſon is plain on the other-ſide, becauſe all doing of Evil, Injury 
and Wrong, 1s, and ought to be by all means hindered. I know it is 2 
Maxim in our Law, That our King can Jo no Wrong : But the Reaſon of 
that Maxim is, Becauſe the King cannot be called to Account, and pu- 
niſhed for any Wrong 3 whereas his Officers and Miniſters may, altho 
they did it by his Order and Command. And not becauſe he cannot 
do any Moral Evil, or command Wrong to be done, or be = firlt 
| pring 
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ſpring or cauſe of an Injury 3 for that he may do, and that he may be, 
and when he is, thep ſurely that Evil, that Wrong, that Injury, ought by 
all poſſible means to be hindered : For all Injury and Wrong, whenfo- 
ever, and by whomſoever deſigned, contrived, commanded, or acted, 
ought { if it may be) to be prevented, and if it was poſlible , to be 
quite baniſhed and thrown out of the World 3 and what Prerogative 
can it be for Kings to have a liberty to do evil above other Men ? David 
was one of the moſt Loyal Subjetts that King Sat had, -for. thus ſaith 
Abhimelech the Prieſt of him to Saul, Who is (o faithfil among all thy ; $a. 22.14, 
ſervants as David ? And yet when Sa! ſought: his Life, he kept a Band 
bF armed Men about him, which were to the number of 400 when r Sam. 22. 3. 
he was at Adul/arr, and were encreaſed to the number of 600 when he | $am. 2. 12, 
reſcued Keilah ; and what was all this for, but Self- preſervation, and | 
his own defence, and to reſiſt the force of Saul, who ſought to take 
away his Life ? And if one ſingle private Perſon might lawfully do this, 
then ſurely the main Body of Sax{'s Subjadts might as lawfully have 
done it, if they had been as well aſſured that Sau! deſigned their de- 
ſtruction, as David was that he had deſigned his : For, as Grotizs faith*, * Qo pluris 
By how. much the good 3s greater which js preſerved, by ſo much js the Ex- ——_— 
reption againſt the general words of a Law more equitable. All Laws ought co majorem 
to bein general terms, but the Laws both of God and Man admit of *i* #quirs- 
an Exception in caſe of extream neceſlity. The Laws of God about aqvertu, 
the Sabbath and the Shew- bread, admitted of an Exception, and it was -*gis verba 
allowed of by Chriſt our great Law-giver in the Holy Goſpel z and —__. B. 
that Law of God which faith in general terms, Whoſoever reſeſteth the P. L1.c.4.9.7. 
Power, reſifteth the Ordinance of God ;, and that they who reſiſt, ſhall receive 
to themſelves damnation ;. will alſo admit of an Exception in caſe of ex- 
tream neceſlity : for God never intended that Kings and Queens ſhould 
be Deſtroyers of their Subje&s, but Nurſing | Fathers and Mothers of 
them 3 and therefore, when they ſhall go about to deſtroy them, they 
may in ſuch a caſe ſurely not only not obey, but reſtrain, reſiſt, and op- 
poſe them. And as for humane Laws, 'tis impoſlible they ſhould be fo 
contrived, but that ſome Caſes may happen which may juſtly over-rule 
them. There is a Law ( for Example ) which faith, It ſbal/ be accounted 
of as Treaſon, for Subjes to riſe up in Arms without the King's Commiſſion. 
And yet 1n caſe of an Invaſion, in Equity ought they not to be account- 
ed of as Traytors, for taking up Arms for the ſafety of their Country, 
tho' the Prince himſelf ſhould be deſirous to have it invaded , and yet 
it would not have been convenient, that even but ſuch an Exception 
ſhould have been made and inſerted into the Body of that Law. We 
have another Law alſo which faith, That 'tis not Lawful upon any [e: 
tence whatſoever, to take up Arms againſt the Kine, or thoſe Commilſiona- 
ted by Him. And it is put into the Form of a Declaration, and in very 
general terms, and without any Exception, yet not in terms more gene- 
ral than is needful : For Laws about Obedience and Allegiance to 
Princes, of all others, ought to be in terms moſt general, becauſe Ex- 
ceptions in that Caſe would be very ungrateful, and apt to make Obe- 
dience ſuſpe&ed, and raiſe a Jealouſy in them. How uncouth and un- 
gratetul, for Inſtance, would it have been, at the Reſtoration of King 
Charles IT. when that Law and Declaration was made, if it had been in 
this Form, I A. B. do declare, That 'tis not Lawful upon any Pret2nce 
whatſoever, to take up Arms againſt the King, or thoſe Commiſſuonated by 
him, except he goes about to deſtroy the main Body of the Nation, viz all 
his Proteſtant Subjeds z or except he goes about to debar me, and moſt of my 
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Fellow-Subje&s, of our Civil and Religious Rights , or except he does Com- 
mriſſuonate Penis who are known Enemies of the Religign by Law eſtabliſhed 
or except he goes about to alienate his Kingdom, and ſul jet me to ſome Fo- 
reign Prince and Prelate, who will enſlave both my Body and my Soul. 1 
fay, how ungrateful would ſach Exceptions as theſe have been? And 
how improper to have been put into the Body of a Law, ſeeing they 
were not eafie to be foreſeen, and very unlikely at that time to happen? 
And yet are they in Equity to be ſuppoſed, and ſhall, I doubt not, re- 
lieve the Conſcience from any guilt for tranſgrefling that Law, if they 
ſhall ever chance to happen 3 becauſe every Law, tho propoſed in the 
moſt general terms, ought to have ſome ſuch tacit Exception as will 
make it always conſiſtent with common Equity. 
And ſo much for the firſt juſt cauſe of War, or the Law of Self pre- 
ſervation 3 it is, as I conceive, a juſt cauſe of War at all times , and 
whether the War beprivate or publick, that is, whether we conkider the 
Adtings of one particular Man to another, or of one. Nation to another, 
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CHAP. 1V. 
Of recovering things unjuſtly detained or taken from us: 
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The Contents. 
Cicero's opinion about this point, $. 1. The end of all Polity is to preſerve Property, 
$.2. A farther illufration by Cicero, $. 3. The cloſe of the Chapter, $. 4- 
$ 1, Nother juſt cauſe of War is, the recovering of that which hath been 
unjuſtly taken away from us, or unjuſtly detained after a pro- 
miſe made of giving it : and no body I think ever doubted bur that it 
was ſo. Foras Cicero faith, How can force be re- 
OR qabemms Wo yu fine vi pelled but by force * And in another place , Since 
dls ted her nationem. alte- Fhere are two ways of contending, by Reaſoning and by 
rum per vin, cumque illu proprinm fir Forcezone proper to Men,and the other to Beaſts, when 
—_ — os ty — mm—_—— we cannot prevail with the one, we may uſe the other. 
Epift. 12- | His meaning I think is, that if Property be inva- 
ded, or it that which of right is ours by virtue 
of ſome Promiſe or Contra&, be with force detained from us ; and if 
by the way ofreaſoning, and a fair remonſtrance, or any legal way of 
proceeding, we cannot have right doneus, then nothing remajns, but 
that force bedealt withall by force, and that we recover, if weate able, 
that which is ours, by this Law of Arms, or a juſt War, 

'6. 2. It is the very end of all Civil Society, and of all Polity and Govern- 
ment, and of all Laws both of God and Man ; and of Nature and Na- 
tions.that every one may be well aſſured, ſafely and quietly to enjoy that 
whichis his own, by the common help and aſſiſtance of the whole Body, 
And in the meer ſtate of Nature, before any Property was introduced 
by humane Laws, every one had a Property in his Life, Liberty and 
Members: and even then when all things were in ſuch a ſtate, that eve- 
ry one might uſe what was to him needful 3 pre-occupation gave a juſt 
right, which whoſoever went about to invade became injurious : and 
if this was fo then, it is much more now, when Property is fixed and 
ſettled by humane Laws : And what in theſe caſes is an injury betwixt 
one particular Man and another, isſo alſo betwixt Nation and Nati- | 

.. on; and therefore for any Prince or People, to take away that, which 
of right had belonged, or to detain that, which by virtue of ſome Pro- 
miſe or Contra@& ot right doth belong, unto any other Prince or People, 

15 an apparant injury 3 and by conſequence a juſt cauſe of War. p 
: An 
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And this the great Rowan Stateſman as well as Orator, hath plainly &. 3. 

demonſtrated by this familiar Simrile of the Members of the Natural 

Body. For, faith he, as it would happen, that if every Member of the 

Body was poſſeſſed with a conceit , that it could not have health it ſelf, un- 

leſs it deprived the reſt of theirs, the whole Body would in a ſhort time Pe- + jyyq aur 

riſh, Soit every Man, or every Society, were ſuffered to take or de- non patitur uc 

tract from others, what they may conceit to be for their profit and emo- ou ipoliis 

lument, the Society and Community of mankind would quickly be de- rates, copias, 

ſtroyed : and his reaſon is, becauſe 'tis againſt the Laws of * Nature, to opes augea- 

enrich our ſelves with the ſpoils of others. =—_— = 
To conclude this point, ſeeing it plainly appears to be unjuſt and in- 4. 

jurious, for any one Man, or any one Community, to take away that, 

which of right has belonged, or to detain, what by virtue of ſome pro- 

miſe or contra, of right doth belong to any other Man or Society : 

And ſeeing that force is no way to be dealt withal but by force, it fol- 

lows, that according to the Law of Nations, a War to recover that 

which is ſo taken away or detained, is Lawful and Juſt. 


CHAP. V. 
Of the Law about revenging Injuries. 
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The Contents. 
IWhat meant by nat revenging Injuries in the Law Evargelicali$.1, No ſuſpenſion made 
by that Law of the Laws of Nature and N4tions, $ 2. The cloſe of this Chapter, 5. }. 


Nother juſt cauſe of War is a revenging of Injuries: And upon $. 1. 
A this Head we are to conſider, that our Bl fled Lord commands 

that we do not revenge them, But what ſort of Injuries he means is 

lain from thoſe inſtances he gives, viz. Such as are ſinall and eafte to 

be born withal. Reſi# not evil ( faith our great Lawgiver ) but who- Mar. 5. 39 
ſoever ſhall ſmite thee on thy right cheek, turn to him the other alſo 3 that 

is, forſuch a ſmall injury as a box on the Ear, go not abotit to avenge 

thy ſelf. And if any mar will ſue thee at the Law, and take away thy yer. qo. 
Coat, let him have thy Cloak alſo : That is, for ſuch a ſmall matter as a 

Coat or a Cloak, when you have enough wherewithal to get others in- 

ſtead of them, I would have you think it below the ſpirit of a Chriſtt- 

an to contend about them. And whoſoever ſhall compel thee to go with "+ 4% 
kim one mile, go with him twain ; where Chriſt doth not inſtance in 
hundreds of miles, which would draw a man far from home, and 

be a great detriment to him, as to all his concerns 3 but in a mile or 

two only, which to walk is a matter of no great moment. Ard give ver. 42. 
(hith he)) to him that asketh, and from him that would borrow of thee turn not 

avay: which words,if they wereto be takenin a literal ſenſe, would make 

any mans Eſtate an eaſie prey to Knaves and Vagabonds, an4 therefore 

are to be ſo underſtood, as that we ought to be charitable, when we 

ſee need, and as far as we are able : So that as Grotizs well obſerves, 

the ſenſe of our Saviour here is, That in all thoſe things which do not 

much incommode us, 1101 Urgendium efſe qus noſtruin, we ſhould not 

ſtand too much upon our own right, but to paſs them by rather, andto 

ſuffer ſuch ſmall injuries, that ſo the benigmity, and patience, and 

withal the magnanimity of Chriſtians, may be made conſpicuous and 

known untoall men. | 

But from hence we have no reaſon at al] toconclude,that it was Chriſt's g, 4, 

intent Men ſhould never be called to account for any injury by them 

done : or that the Laws Civil of all Societies wade again{t the doing of 
injury 
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wjury and wrong ſhould become fruſtrate 3 or that the Laws of Nati- 
ons ſhould hereby be ſuſpended ; or that one King might not by a juſt 
War call another to account for manifeſt injuries by him done. For 
there is Nbu@ &w/ns, as one calls it, a Law which allows men to call 
the injurious to account 3 and that either as men may be conlideredin 
aſtate of Nature, or as Members of ſome Civil Society 3 or as one 
Civil Society may have a National relation to another, In a ſtate of 
Nature a Man may be his own avenger,always provided, it be within the 
juſt bounds of bettering the Offender,and obtaining but an honeſt ſatis- 
tation, and gaininga ſecurity of having no more injury done for the 
future by the Delinquent, either to himſelf or others, Bur in a Civil 
Society indeed, a revenge in-moſt caſes is not to be made but by the 
rules of the Laws thereof 3 and as for Kings, and Princes, and States, 
they are to call one another to an account by the Laws of Nations. 

And theſe are the three juſt cauſes of War, viz. Self:preſervatton ; 
the recovering of what is ottrs; 2nd a puniſhing tizuricus doligs :; 
which Grotins has given us in that ſhort denunciation of Camillzs in 
Livg, what of right we may defend, or require, or revenge, 1a juſt 
cauſe of War. 


CHAP. VI. 
Of the mTgpdou, or falſe Pretenſions for War. 
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The Contents, 

Remote fears no juſt canſe of War, $. 1. Nor the gainfulneſs of it, $. 2. Nor to 

prevent Sedition and diſturbance at home, $. 3. Nor a diſlike of our native Soile, 

$. 4 Nor the civilizing of rude and barbarous People, $. 5. Nor to gain liberty, $. 

6. Nor zo obtain Fame and Glory, $. 7. Nor a title from the Ro. Pontif. $. 8. 
Nor to fulfill Prophecies, $. 9. | 


oz are a great many other things which are ſometimes made 
cauſes of War, and are not juſt ones, but =yop0zwg only, and 
meer pretenſions , ſuch for inſtance as theſe which follow. 

I/#. The remote fears which one Prince may have of the growing 
Power of another, is no jult cauſe of Warz for to make the War 
juſt, we ought to have a moral certainty, and be well aſſured, not only 
of the Power, but of the intent alſo of in ploy ing tha: Power againſt us, 

2. The gaintulneſs and profitableneſs ot War 1snojuſt cauſe of War. 
As it for inſtance, a People or Nation ſhould be fo fituated, as that 
they may with eaſe intercept the Ships of ſome other | Nation, and by 
conſequence, that it would be more gainful and profitable to be always 
ar War rather than ever at Peace with it : this [ fay 1s no juſtifiable 
cauſe of War. 

34ly. A tear of Sedition and Diſturbance, and to keep peace at home, 
1s no juſt cauſe for a War abroad : Becauſe every Prince hath, or may 
have other ways of keeping his people in quiet, than by giving his 
neighbours trouble by bringing a War upon them. 

. 4ly. A Peoples diflike of their native Soyl, is no juſt cauſe of ma- 
king a War, to thruſt another people out of theirs 3 which was the uſe 
of the Goths and Vandals, and { as ſome ſay ) of the Germans. 

51y. Places unimproved, and as yet pollefled by rude and barbarons 
People only, is no juſt cauſe War, or for any others by force to cil- 
poſſels them. For neither quickneſs of Wit, nor Religion are of any 


neceffity to make a good Proprietor : And the Grecians who called 
all 
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all but themſelves. Barbarous, and dealt with them accordingly, are 
juſtly cenſur'd for it. The behaviour of the Spaniards of late years to 
the Indians, has been much of the ſame nature; and the like muſt be 
always expected from all thoſe;who own it for good Dodrine, That all 
Dominion is founded in G2ace. 7} -{/ 

6thly, The Subjedts of any. Prince; for the gaining of Liberty, and $- 6- 
making themſelves a free State, have-no' juſt Cauſe of 'War'z for tho' 
it ſhould be granted ( which is not true”) That there'was once ſach +2 
ſtate of Nature where all were free 3 yet no Man can pretend to be 
free-born, ut jss habeat we unquen: ſerviat, viz., That he can never be 
made, or: make himſclf a Subjett 3 and therefore a regaining of Liberty 
to thoſe who have made themſelves Subjeds, or were born ſo, is no juſt 
Cauſe of War, byt clear ;contrary to the Difates of St. Pau, wherehe 
exhorts thoſe that are in Servitude either civil or perſonal, to be con- 
tented with it-3 Art thou a Servant 2 faith he, Care not for it, or let not x Cor. 1. 25; 
that trouble thee, EE : 

7thly, To obtain Fame and Glory, is no juſt Cauſe of War. This, I &. 7. 

* think, was Alexander's Pretence for his War upon the Indians, Perſians, 

- and other Nations 3 but for. it is he-call'd by Sexeea, Latro a Thief; by 

Lacan, Predo a Robber ; by the Indian  Gymnoſophiſts, &ra.edea&@, a per- 

ricious violent perſon 3 and by a baſe Pyrat, his Fellow- Robber, And 

truly all theſe Titles, in my. apprehenſion, do deſervedly belong to the 

preſent French King, who'has declared ( as hath; been ireported ) often, 
. That 'tis not for his Glory tp be contented with his omn. That of LaFantivs 

may fitly, I think, be applied, They are firſt deluded ( faith he*) with the *tnanis glorig 
form of a vain Glory, and then ſtile their unworthy.Deeds heroick, AFions. = —w 
But I ſhall'conclude this Se&Fior with that of Cicerot , That deſire of Glory — _ 
which is not accompany d with Juſtice, is ſo far from being a Virtue, that 'tis tis imp'nunt. 
altogether Beſtial-and Inhumane. | "Cham. 


elatio quz cernitur in periculis & laboribus, fi f Ea animi 


% 


. . juſtitia vacar, not mods victuris tion eſt, ſed tius immanitati 
omnem humanitatem repellencis. De Offic. ib. 1. + _ 0" nitatis 


ethly, A Title by a Deed of Gift only from the-Roman Pontif} is no $. 8. 

juſt Cauſe of War, And this is the Title of the Portugeſe. and- Speni- 

ards to the Indies, and was urged by Mendoza the Spaniſh Ambaſſador Vid 2:ch,de 
hete, when he complained of- Sir Francis Drake to the Queen, for his ji Sne 
Navigation into thoſe Parts. And truly I am puzled (and ſol believe 4 
are others as well as I ) how to determine: here,which of the two is the 

greateſt Folly, viz. for the Pope to think he 'can confer any ſuch Title, 

or they to believe it .is a good one. . 

9thly, An hope of performing great Actions conceived by the inter- 

 pretation of Prophecies, is no juſt Cauſe of War. We read in the Book 

of Daniel, how the Prophet was commanded to ſbut up the words, and cP+ 12-4: 
ſeal the Book, even to the time of the end. And whenhe deſired to know 

the end of thoſe things which he had ſeen, be was bid to go his way, for ver.8, & g. 
the words were cloſed up and ſealed till the time of the end. From. which - 

words I have always concluded it as a thing raſh and preſumptuous, to 

pretend to know that which was denied to the Prophet himſelt;and that , 

we may ſay of ſome of the Prophecies, both under the old and new.diſ-- Pi 9 7 
penſation, and now in the keeping of us Chriſtians, what Procopize * (aid 4 Adrues os; 

of the Sibyls Oracles, viz. That tis impoſſible for any mortal Man to know the **Y* #- 
meaning of them, before the Event ſhall Jhew it. And thus have laid down Fu > a 
the juſt Cauſes, -and alſo the T&pdows, or meer pretences of War, and r-«Goth.l.2. 
truly with a defigned brevity. Whoever deſires to know more of theſe De 1.8. Þ. 1.z, 
matters, may be farther fatisfy'd, if he conſult the before-cited Authors, © 1: & 22. 
viz. Grotizs, and our learned Zouch, | X CHAP. hn -_ 


; OI es TT ee es -—_ _ d + et 
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| CHAP. VIL 
| Of the Indiftion of War. 
The Contents. 
This Law ftrifily obſerved by the old Romans, $.1. The chief grounds of this Lyy; 


h ing the War publick, and the Produftion of two Effetts, $.2. One of In- 
— Gol etl ; $. 3. he other of Dominion or Property, $.4. 


"a 


——u— 


the 


be ju 
perſcripta eft fe 
EX qu@ incelligi poteſt, nullum bellum eſſe juſtum, niſt quod aut rebus reperitis geratur, aut denuntiarum ante fit & 
indium. De Offic, Ib. 1, h 

&. 2. Now this ſolemn Indi&tion which was thought ſo neceſſary to make 

the War juſt according to the Law of Nations, came to be uſed, faith 
J-B. & P. 1.3-rotizs, not ſo much that it tmght by that means appear to the World, 
& 3. % 11 that no kind of Treachery and wnder-hand dealing was intended , a 
that it might'beknown that the War on both ſides was begun, nor pri- 
 wvato auſu, not by ſome one private Man, or ſome one Party or FaGtion, 
© but by the joint conſent of both Nations, and their Heads or Supreme 
Nam inde na. GOVErNors 3 and becauſe that from thence did ariſe ſome peculiar effedts, 
ri ſunt effeftus which a War againſt Pyrats and Rebbers, or a War of a King againſt 
pecultares, . hyje rebellious Subjects could not have, and theſ2 effeQs have relation to 
theſe two things eſpecially, vis. Indempnity or Impunity, and Domi- 

- nion or Property. 

& 3. As to the firſt of theſe, 1t ſeems that according to the Law of Na- 
tions, it was to be ſuppoſed and ſo accounted of,that when this Indi&iom 
or publick Declaration of War was made, there ſhould accrue an In- 
dempmity and Impunity for all hurt done either to the Bodies or to the 
Goods of all thoſe who were thus declared Enemies during all the time þ 
of the War; ſo that no AdQton, or any juſt cauſe of War ſhould lie 
againſt them, either Principals 'or Acceſſaries, upon that account ; nei- Þ 
ther if they ſhould happen to be taken Priſoners at any time after ſuch 
Indi&ion made, in any other Territories, might they ſuffer as Thieves 
-or Murtherers : But if that Indition or publick Declaration was not 
made, then by the Law of Nations it might be otherways. 

$4. As to the ſecond of theſe Effefs; according to the ſame Law of 
Nations, by a ſolemn and juft War thus indited and declared , there 
ſhall accrue to the Conqueror a Dominion and Property , both to the 
bodies and things of the vanquiſhed, yea, even in this large ſenſe ( faith 

*Fo ſenſu ni- (Zrotiss *_) that both he and all holding cf him, ſhall by all Nations be 
Sentibus om. Accounted of, as bone fidei poſſeſſores, true and rightful frepelvie; and 
pibus & ipſe, ought to be defended by them, againſt a)l who ſhall go about to moleſt 
& W994 or trouble them. 

in poſſcſlione rerum talium tuendi ſunt, 7b, 1. 3. c, 6+ +2. 


—— 
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CHAP. VIII. C 
A juſt War is to be proſecuted by as juſt Means. 


S— 
ld A 


The Contents. 


What accounted juſt Means by the Jus Gentiuma Voluntarium, $. 1. What juf hh 
Means by the Law of right Reaſon, $. 2. The latter ( if poſſible ) to be uſed in iſ 
War, rather than the former, $. 3. 777 


Ome we now to the ſecond Head of thoſe Laws of Nations about g, x. 
War, mentioned in the firſt Chapter of this Book, 4s. ſuch as re- 
late to War in the proſecution of it 3 and they may be reduced unto 
three, and the firſt of them is, That as the TUar is not to be begun 
without juft Cauſe, ſo *tis not to be pzoſecuted but by juſt Beans ; 
where by juſ# Means, I intend not thoſe which are allowed by the Jas 
Gentinm Volumtarium, and introduced by the common conſent of Na- 
tions 3 ſuch ( for Inſtance ) as a Licence and Liberty of kilting and 
flying during the time of War; deſtroying of Goods and Towns, 
yea, even of things ſacred 3 taking all that can be taken from the 
Enemy, and making all perſons taken in the time of War, Priſoners and 
Slaves ; all which are allowed of to be juſt Means, by the voluntary 
Law of Nations, and upon that account have a Jus exterzux in them,as 
choſe who write of theſe things call it. 
But I intend ſuch Ways and Means as have a Jus iztermm allo in 
them, and are juſt by the Law of right Reaſon, which may alſo, as Gro- Y- 2- 
tizs acknowledgeth, be accounted of as the Law of Nations, as being to Quod & Jus 
the Men of all Nations, the common Law or Rule of what is fit and juſt, 7<noun dici 
F.B.-G&P.L. 1.c. 2.5.4. of c t. 8. 14. 


Tis an admirable Saying that of Sereca, What a ſcanty kind of Inno- F. 3. 

cence is it, to be good only according to the Rule of | 

humane Law 2 How. mmch more extenſive is the Sh Gunn Innocentia eſt 2d Legem 
, ' ef , um eſſe ? Quanto larius officiorum pa- 

Rule of "Duty, than that E ftri@ and rigid Juſtice ® tet quam Juris regula? Quam multa Pie 

And how many things Piety, Humanity, Libe- tas, Humanicas, Liberalitas, _ Fides 

rality, Juſtice and Faithfulneſs require at our hands, _w_— | kr Philoſoddice. ices Tabules 

which are not iz the publick Tables? And 1n the 

Tragedy we have this famous Sentence, Quod non vetat Ler, hoc vetat !n Troad. 

fiert PPudo2.; that which the Law perhaps doth not forbid, a true ſenſe of 

Juſtice and Equity will not permit. Humane Laws do all fall ſhort in 

many things, and if ſo, then much more the Laws of Arms and War, 

which have their Origin only from depraved Nature, and were intro- 

duced by a kind of necetlity rather than otherways, and are the off- 

ſpring only of the tacit conſent of contending Parties 3 for who but 

themſelves could give them Laws? or to whoſe Arbitrement could 

they be made ſubje&t? The Laws then of War and Arms, give a Licence 

to do many things which are not conſiſtent with pure duty, nor in all 

reſpe&ts according to the Laws of Piety and ſtrict Juſtice, and exempt 

only from puniſhment, and make the Actors unaccountable at any hu- 

mane Tribunal ; but the Law of right Reaſon, which (as was faidq 

before ) may be accounted of as the Law of Nations, admits of no 

ſuch Liberty : And therefore what Cicero ſaid to the Judges, in his 

Oration for Rabirivs Poſthnmus, may be ſaid to all Commanders and 

Generals, Quid deceat vos, non quantum liceat vobis, ſpectare debetts ; 

You aveht to look upon that which becomes you as Men, and not upon that 


which you have a Licence only and a Liberty to do as Soldiers. 
X 2 CHAP. 
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* Ubi autem 
Judicia vi- 
gent, ibi p:r- 
ſonarum ſpe- 
Qantur meri- 
ta, & ceſſart 
jus iſtud pro- 
miſcuum no- 
cendi, quod 


a. 


CHAP IS 
Of a Temper to be uſed in many things allowed of in War, by the 
Tus Gentium Voluntarium. 


OPERA Ean — 


The Contents. 

Of Killing and $langhter, $. 1. Of laying Waſte and Deſtroying, $. 2. Of Dy. 
minion of Property, $. 3. Of Reprizals, $. 4. Of Servitude and Slavery, $, 5. 
Of altering the way of Regiment of a Conquered People, $. 6. Of the Jus Polt- 
liminii, $. 7. 

Aving ſhewn in the former Chapter in the general, That in War 
( if it be poſlible ) ſuch means only are to be uſed, as are agree. 
able to the Law of right Reaſon, which ought to be accounted of as the 

Law of Nations, as being to the Men of all Nations, the common Law 

or Rule of what is fit and juſt, and not thoſe only, and always allow'd 

of by the Jas Gentinm Voluntarium, which is built upon depraved Na. 
ture, and introduced into the World by a kind of neceſlity rather than 
otherways 3 I ſhall now proceed to demon(trate the fame alſo by parti. 
cular Inſtances, and ſhew that in divers Caſes, a due and fit temper ought 
to be uſed. | | | 

By the voluntary Law of Nations, the Law of Arms and War is, 


" That an Enemy is not to be killed 7 ſolo pacato, in the Territories of a 


Neuter, becauſe 'tis to be ſuppoſed, that every Civil Society has ap- 
pointed, That within its Juriſdiction, there ſhall be no loſing of Life 
without previous Judgment. And where Judgnrent may be had, ( faith 
Grotius * ) there the deſerts of the perſon are to be looked upon; and that 
promiſcuous way of killing hand over-head, which is uſed in time of War, 
ceaſeth. But by the ſame Law of War and Arms, it ſhall be lawful to 
kill and ſlay Men, Women and Children, i» the Territories T either of the 
one or the other contending Parties, or theſe as yet belonging to no Body, or 
upon the Sea. 


iocer hoſtes introdutum dicimus. F. B. P. I. 3+ c. 4. S. 8. Þ In ſolo proprio, in ſolo hoſtili, in ſolo nuffius, in 


mari. Greatius 


$2 


* Noneſt 
Ccntra natiu- 
ram ſpoliare 
eum quem ho- 
veſtum eſt [ne- 


tbid. 

But now on the other fide, ex juſtitia interna, and by the Law of 
Nature, no Man ought to be killed ex propoſito, and deſignedly, but i- 
ther by way of a juſt and deſerved puniſhment for ſqme heinous Of- 
fence, or becauſe without killing, we cannot otherways fave our own 
Life and things: So that here a juſt and due temper ought to be uſed 
by all great Commanders, and a Care taken, that no innocent People 
( if it be poſſible) be put te death in the time of War; That Children 
be ſpared by reaſon of Non-age, and Women ( except very heinous 
Criminals) becauſe of their Sex 3 That no violence be done to any, 
whoſe way of life takes them off from all thoughts of War and Arms, 
ſuch for Inſtance, as attend upon things Sacred, and ſuch as ſpend their 
Lives in the ſtudy of Liberal Arts and Sciences: in a word, That as lit- 
tle Blood be ſpilt as may be 3 for unbloody ViQories are of all the moſt 
noble, and the moſt to be deſired. 

Again, By the Law of War and Arms, a Liberty is given tolay waſte 
and deſtroy all the Cities and Towns of the Enemy 3 all their Caſtles 
and Fortifications 3 all their Ports and Ships 3 all their Corn and Fruts3 
yea, all Churches and Temples, and all things dedicated and devoted 
to the Service and Honour of God ; and no wonder, for if that Law 
permit the killing and ſlaying of all Men, we need not marvel it it per- 
mit alſo the ſpoiling of them, for as Cicero ſaith *, If it be lawful to kit 
Enemies, it muſt;needs be alſo lawful for to plunder them. But now on the 


care. Offic4. 3, Other fide, the Law of right Reaſon faith, That it ſhall be a manifeſt In- 


jury, 


— 
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jury, to waſte or ſpoil the Goods of any Man, except in theſe three Caſes. 1/2, 
In Caſe of ſuch Neceſlity, as we may jultly ſuppoſe to be excepted at the firſt In- 
troduction of Dominion or Property, as if I ſhould break (orthrow away where 
it can never be found again) the Sword of Tirjus, when I ſee Cajus coming in a Grotius 7. 8. 
mad Fit to kill me with it. 24ly, When I take or waſte ſo much, as wilt make fa- & P. 3. 12. «. 
tisfation tor my juſt due, unjuſtly from me detained. Or 34ly, When I take or 
waſte {o much, as may be a juſt puniſhment for ſome wicked and flagitious At 
againſt me committed. In all theſe Caſes, there is ſome reaſon and ground for the 
waſting and ſpoiling the Goods of others, and yet in the the firſt Caſe, a fatis- 
fadtion ought afterwards to be made, and in the two latter, no more than what 
is fit and proportionable to the Debt and Injury 1s to be waſted. So that here 
alſo a due'temper is to be uſed by all Martial Men, and the general Law here 
ſhould be, That no waſting and ſpoiling ( if it can any way be helped ) be made upon the 
Goods of the Innocent ;, That no Ravaging and Devaſtation be made, but in Caſe of 
d great and manifeſt Neceſſity ; That the Debtor be not damnified, in morethan 
what is anſwerable to the true and real Debt ; That great Puniſhments are not 
to be inflicted for ſmall Offences: Forasa very good Caſuiſt tells us plainly F,That * Nam ur 
for a few Cattle driven away, or a few Houſes burnt, a whole Kingdom ſhouldbe laid _— proprer peco- 
is not at all equitable. And other Reaſons there are alſo, which ought to pur a ſtop #2 abatta , aur 
to Devaſtation and Spoil z as if the War in all likelihood will quickly be at an _ n—_—_ 
end, or if the Enemy have anopen and free paſſage by Sea,ſo that the waſting and «nm ——_ 
ſpoiling of things by Land can but little hurt him, but very much many innocent vaſterur,zqui- 
perſons, what a madneſs in ſuch Caſes is it, to waſte and ſpoil all the Fruits and *45 non terr. 
Corn-Fields of a whole Country?Some things there are alſo which are greatand * none - os 
noble,ſtately and magnificent, and are much for the Honour and Glor y of a Nati- —_ 
on,ſuch as the famous Structures of ſome Cities,which have been the work of the 
great Men of many palt Ages; and how i:;glorious and unmanlike doth it ſeem, 
to wage War with ſuch Walls and Poſts, and Pillars? Bil;{arjus told Torilas in his 
Epiftle to him, That to rage againſt ſuch things astheſe, was todo a manifeſt in- 
Jury us 7%; drbewrss 77 T4r7&@ ao, to the whole race of mankind, and the men of all Coug8) wh 
Ages, paſt,preſent and tocome : And his reaſon is becauſe ſuch havock and ſpoil robs ,z, ” _ 
thoſe who are paſt, of the memory of their good deeds ; and thoſe who live wylruircs # 
at preſent, and thoſe to come, of the pleaſure of beholding them. Other Build- * «g:7is ws 
ings there are, which pious and devout men have eretted, for the ſervice, and # vv 8 
to the Honour of God, ſuch as Churches and Temples made by curious Art ;and — 
adorned with beautiful Sculptures, fuch as the nature and quality of ſuch holy —_ » #4 
and devoted Fabricks did require and deſerve; and the demoliſhing of theſe, and Che. ecr- 
breaking down the carved works thereof with Axes and Hammers, has been always ac- *% _ 
counted of, as a ſign of an irreligious Spirit. Other Fabricks there are, which Fs > 6 
have been ereced as Monuments of pious and holy Men ; ſuch as their Tombs, 
with their Statues and Images curiouſly wrought, with Inſcriptions declaring 
what they were, and what they have done. And to ſpoil and deface theſe, ei- 
ther by lopping of their Heads, cuting of their Noſes, breaking of Arms and 
Legs, razing out the Inſcriptions, or totally demoliſhing them, ( as was done 
here in moſt Cathedrals in the late Civil Wars, to the eternal infamy and re- 
proach of Engliſh Men ) is not only toatt againſt humanity, and the Laws and 
Cuſtoms of all Nations,which require an honourable burial of the Dead;but Inoks 
like a waging of War againft the Saints of God in Effigie. Laſtly,other things there 
are of ſuch a nature, as that they ſignifie nothing,either one way or other, to this 
orthat Party,towards the maintaining or ending ofthe War : And here we may 
ſay with the Roman Piſs, Cui Bono ? to what end, or for what good ſhould theſe 
be ſpoiled ? a wiſe General would be aſhamed ſurely of ſuch vain havock or waſte. 
And this was the caſe of the Rhodjans with Demetrius about the famous Pifture of qo a,.;. 
7aſylus, for hie being about to conſume that Houſe by Fire in which th2 Pidture js, is. c, 31, 
was, the Rbodians faith Gellius ) ſent one unto him to make this pleaſant Ora- | 
tion; What madneſs is it, O Demetrius to deſtroy this famous Pitture f If yu over- 
come #5, you have the Pitture whole unto your ſelf ;, but if you cannot overcome, then pray, 
Great Sir ! conſiaer how ſbameful a thing it will ſeem, for bim who could not overcome 
the'Rhodians who were alive, to have waged a War with Protogenes 4 Painter who is 
Dead. And uponthis he deſiſted from his intended ſpoil, 
Again, as by the Law of Arms and War, there is a Licence to ſpoil and de- & 2 
{roy the things of the Enemy, and an indemnity and impunity for 1o doing } - 
or 
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doth there accrew to the Conqueror by the ſame Law, a Dominion and Proper- 
ty in all thoſe things, 'T;s an eternal Law, ( faith Cyrus 
Niu iy n3n dy bps mots dih1be Bay Bray in Xemphon) that upon the taking of a City, the Goods of the 
- <.- wthy Hp \ 4 tnirrey ID Citizens ſhall belong to the taker of it. And Ariſtotle to the 
+...6,gpg ; NT. ſame purpoſe, Jr is a Law agreed upon by commen conſent 
'O viuO 5 outtoyle ris oo wr 377 "- of Nations, that things taken in War, rs belong to the Con- 
+ 41a " xperiyToy eiret pare | rors. Sed latins patet caritatis quam juris regula, (as hath 
been noted before) the rule of Charity is moreextenfive 
than that of ſtri& right : Handreds may be in a City, who are altogether inno- 
cent as to the Cauſes of a War ; and for theſe to be deprived of what they have, 
| + Wavy &Nxlg for the fault of others isan hard caſe. A juſt and due temperament therefore 
X izds 3,n is here alſo to be uſed by Commanders and Generals. And for a concluſion of 
ay $0172 this Seftion, I ſhalt propoſe to them as a pattern, that of the great Cyrus Þ, in 
PrAey=T RE his Speech to his © oldiers after the taking of Babylon, Tour holding of what 
COR, & paSNTURS, She” 7 "> Of 
* Ttiiin ave taken from che Enemy 1s not unjuft ;, but it will become your humanity, not to diſpoſ< 
©: dulis ſes them of all that ever they have. ; : 
S. 4 Again, by the Jus Gentium Voluntarium, if any Prince ſhall be indebted, or be 
' #*. any other ways injurions toanother Prince ; or negle&, or delay to ſee juſtice 
' ang right done in his Civil Courts, npon complaint there made of injuries done 
by his Subjects, to the Subjects of another Prince, then ſhall all the Goods and 
Chattels of his Subje&s, be reſponſible for his debt and negle& ; and it ſhall 
be no breach of the Law of Nations, if the offended Prince ſhall give licence to 
any of his Subjes, to ſeize either by Sea or Land, upon the Goods of any of 
the Snbje&s of the Prince offending. And this way of yiolent proceeding, is 
F. 8.49 P.3. called by the Civilians jus repreſſaliaram, and jus _— and jus reprenſalia- 
Ft hd Tur, 70s ( for all theſe words are uſed ) and we Engliſh it dy ſome variation from 
——m_ - wg them all, A Right of Reprizals. In the Saxon Language, and the Common Law 
S. 6. of England, it 1s called Withernamium ;, and the French, when they obtain Licence 
Annot. in 7.B. of their Prince to take any Reprizals, call them Lireras Merci, Letrers of Marque; 
& P.3-2-4 andin the old Law Books it js called irsyveaouis, which ſome have tranſlat 
pignoratio inter populos, and it is that way which onePrince hath of fortifying and 
ſecuring himſelf againſt another ; for the Goods and Chatrels of Princes are not 
ſo eaſily comeat,as thoſe of private Men and Merchants,who trade into the ſeve- 
ral Parts of the World : and beſides, theſe Merchants or private Men, may bet- 
ter obtain Right to be done them, either by their Prince or Fellow-Subjetts, (if 
the Fault liesat their door) than a Foreigner can. And this violent way, faith 
* Non ita Nz- Grotizs *.is not ſo very much repugnant to Nature, as that it might not be intro- 
curz repugna', duced as a Law, by cuſtom and the conſent of Nations, ſeeing that all Sureties, 
ur non more & }7 thefr own conſent, become obliged, and the perſon with whom they deal, by 
ag fry os that their conſent, comes to have, not only an exreynal, but internal Right alſo, 
tucrit, 3. 2. 2» £0 ther Goodsand Chattels : For as their, ſo here alſo is a conſent ; there the 
conſent of the Fidejuſſor or Security, and here the common conſent of the whole 
Body Politick +, which doth comprehend in it the conſent of every ſingular 
perſon,as he elſewhere. And this I take to be the Senſe of him and Zouch,and 0- 
thers, abcut the Right of Reprizals: But if this matter bewell conſidered of, it 
+ Qui ſingul-» will, perhaps, be found to be more againſt the Law of Nature, than Gyorzus at that 
rum conſen- time thought it to be; for the Fidejuſſor or Surety, in his own perſon, by his 
ſum ah gui- own proper AQ, with his own free conſent, and by his own open declaration 
Co © 5+ thereof, becomes obliged ; but the Subje&ts of the Prince, only as conſidered 
yy c.13. Se#.1. in the whole maſs or lump of the Body Politick, without any free, open per- 
ſonal, or publick declaration of their conſent. And he 
* Quod ex mero Naturz jure, ex fatto doth acknowledge in another place *,Thar according tcthe 
alieno = wy niſi qui bonorum SuC- ,,,., Law of Nature, none are obliged for the Debts of an- 
cefſor eſt. |}. 6. —— *. ' other, but he who ſucceeds in the off iow of his Goods. And 
f Nam pro d-bitis _ defunct ut _ indeed it 1s but reaſonable that he ſhould be fo obliged, 
gta _ __ A ome foras he | elſewhere, Thar rhe Debts of rhe Deceaſed 
--ottneteons> > ſhould paſs a long with his Goods, 15 as ancient as the Intro- 
duftion of Property it ſelf. Bit *tis no ways reaſonable, That the Goods of the 
Subject ſhould be ſeized for the Debt or Default of the Prince, as being not 
conſonant to Nature's Law, but rather repugnant to it ; andtherefore by the 
way of Reprizal, a.Mancan have no true internal Right to the Goods ſo taken, 
altho he may, have an external Right by the Law ot Nations : For this * E240) 
pa Tjpety 
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oft en peo 


below the Majeſty of a Prince,to ſeize upon the Goods of the Subjefts of another ® #<ceptan, 

Prince fot his ult or Debt,ſo long as there is any other way of being recctied >< 

And then on the other fide, If the Goods of the Subjefts of any Prince ſhall 

be ſeized by way of Reprizal tor his Debt or Default, I think ir is very arr That 

the Prince is bound in Conſcience to reſtore them ; and this was the ment of 

Grotizs, and with it I ſhall cod this Scion : Thu I will add, (faith het.) becauſe it + ud tie ad. 

makes for the ſoftning of this rigid Law of Reprizals, That thoſe who by Debt or other- dan, quia ad 

ways, have been the cauſe of them, are bound both by the Law of Nature, and the Juris hnjus 

Divine revealed Law of God, to make Reſitution for the Loſſes others have ſu. "is per ſe righ- 
: ; ; di cmollitio- 

fained upon that Account. — 

eos qui_non ſolyendo debebant, aut Jus non reddendo cauſam dederunt pignoratiotibus, ipſo naturali ac divi- 

bo Jare reneri ad wr Ku gpl ney Fo ace cam ob cauſam aliquid decedir, ]. B. & P, vo in fine, 


Again, According to the Jus Gentium voluntarium, the Law of Arms and War $. 54 
is, That che Conqueror ſhall not only acquire Dominion and Property to the 
Things, but to the Perſons alſo of the vanquiſhed: ſo that"according rothis Law, 
all who ate taken Captive in War, and all their Children from thenceforth born 
ſhall be perpetual Slaves, and their Lords and Maſters ſhall have Jus Vite& Necis 
over themt. And this became a Law of Nations (faith Grotins) to prevent greater mif. FBuy P27 
chief; for ſecing the Conquerors by this Law,might have their Captives for $$ave 5. 
I:4vxe, or living T oolsro work for them,they ojren pur a ſtop to their Rage and 
Cruelty, and did not put them forthwith to the Sword, Bur here alſo is great need 
of a due and fit temper, for Liberty is eyen as precious as Life it ſelf, and no Man 
by the Law of Nature ought to loſe ir, but cicher by his own free conſent, as ſome 
have done who have fold themlſelyes for Slaves, or for his own proper Fault and 
Offence by way of puniſhment : Bur the Caprives in War, alas! are often very 
harmleſs and innocent perſons, and bronght into that miſerable eſtate, for the 
Faulc and Madneſs of others, and are no otherways acceflary,than as they are Par- 
ticles of a Sociery, and by way of politick Fition only Fidejieſſors for a Prince or 
Commonweakh. A temper I fay therefore,and a due mcederation, is here ro be 
.uſed by Commanders and Generals; and traly we are not wanting for Examples 

of great and heroick Princes, who have uſed ſuch a moderation z for Demofhenes EpiC. pto Lys 
faith of King Philip of Macedon, that he was not wontto make Slaves of all thoſe cur. lib. 
who were taken in War ; and Platarch, of his Son Alexander the Great, That at j, vie Alex 
the raking of Thebes, he ſuffered not the Pricſts, nor any of thoſe who had nor and. 
afſented to the Dectces made againſt him, ro be put under Servitude. To cons+ 

clude this Seftion, I think that the making of Slaves is not uſed at this day in 
Chrifendom, which is well z bur thento the reproach of Chriſtianity, are they often 

ſuffered to be pur to the Sword in cold blood, which ſavage Cruelry, tist | 

( as hath been ſaid before) this Law of Nations about Seryitude, was introduced 

to preyent. 

f ers By the Law of Nations, in a juſt War, the Conqueror deth acquire nor $. 6. 
only a Dominion and Property in the Goods and Perſons of particular Men, bur a + jus pelli eſt 
Right of Empire alſo over the whole Body of a People,yea,cven ſuch a Right of ut qui viciſ- 
Empire,asto alter their wav of Regimentit he ſo pleaſes, and make it what he will; fent, iis quos 
which Arioviſtus* in Ceſar?; Commentaries declares to us in few words, The Law views 
of War is, that thoſe who Conquer, may rule and govern the Conquer?d «s they pleaſe. \.r t__ 
To which accords that of Alexander the Great in f Q. Cirtius, Conquerors may give imperarent. 
what Laws they will to the vanquiſhed, and they muſt receive them. This,l ſay,is the Be Bel. Gal. 
Law of Nations asto this Caſe, bura temper ought here ro be uled;for as Humanity,”f Leges Z 

+ and theLawof Nature and Equity, or the Jus internum, ought}o be the Rule of ;; aA 

what in War is to be done to particular Perſons; ſo much more ought ir to be a via. Lid.z5.. 
Rule of whar is to be doneto whole States and Kingdoms, ſeeing that Injuries arid 
iefics are accounted of as greater or leſs, according ro the number of Perſons to 
br are done. 'Tis very hard for a few, by the Fortuneof War, to loſe 
their s or Liberties,but'cis harder for the whole Body of a Nation for to dg it; 
and it hath been found moreover by common experience, that the Conquerdr's 
altering the way of Regiment wherever he conquers,is apt to produce __—_ | wa 
iforder 
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diſorder and confuſion,than the peace and tranquillicy of Nations : "But: ſhall-end 
* Ejuſmodi - this with the words of Grotiws *; Whether ſuch attering of Governments be for 
murationes an the ſecurity of the Conquerors or nor; let them conſider; it belongs not to me to make any 
ad Vittoris - farther ſearch into it. | | | 


clone, yon eſt noſtri inſpeftionis. F.'B. 0 P. 3) 153 8. 


& 7: Laſtly, There is1a Law appertaining to War, which iscalled Ju« Po#liminiiz And 
7 Er hs he i «, ſaith erp * that Right NN upon 4 re- 
| + Jus illud quod naſcitur ex _reditu ih - yp into pablick Limits br Boundaries, But think that our 
limen,id eſtin fines publics. 7-6-G P:39,6. | 1. red 'Zonch gives us a far' better and plainer de: 


F i. OO OO PRI "OO I 2 


168 The Origin of Laws. 


UT 9 Rt. - dnt 
_ 


© + Poſtſiminium eſt jus amiſſz rei tecipien- "{cription ' ofit” 'out” of Pains 'Furiſconſultis F,"in "theſe 
dz ab extraneo, & in | i re-+ words: It 6 a Right of recovering of things,anda placing of 
ſtituendz, inter Romanos & liberos "them in their former ſtate, agreed upoh by the Romans, and 


Regeſque,Moribus 8  Legibus conmaum.. 14... £2, People and Kitigt, and ordained by-Cuftont 
y People and King?, a ' Cuftons and 
we Janemer F cores Laws. Now by this Law,this Right accrues both to perſons 


9nd to things; to perſons of all ſotrs-and conditions, even a Servant'reraken and 


 Yecovercdby the valot and prowefs-of' any Captain or Soldier, ſhall*by this Law 
'not become the Seryang of his Deliyerer or Reſtorer, . but of his-former Maſter ; 
and perſons of- all condnions to whom this Right doth belong, ſhall not only res 
cover their priſtine ſtate and condition, but all other Priviledges alſo which did 
formerly appertain unto them in that, ſtate and condition, Asto chjog,al Immove- 
ables,as Lands and Houſes, have their Pafliminium ; and when they ſhallbe retaken 
from an Enemy,they ſhall return'to their former Owners,and ſhall become neit 
 aPrizeto any private Man, or be confiſcate to the: publick. The ſame is. to be (ai 
'of all Lands,Houles,Churches and Temples,dedicated to the Service and Honour 
God; for when they ſhall be recovered from the Enemy, then are they ex Poſtli- 
minio, to return to their former ule. As to Moyeables,. in the more ancient times, 
Ships of -burden, and which might be of uſe in, War, had this Right, altho others, 


(4 


$ 


52 c rradunt nou : and in the chick Auditory at Paris, it was ſo decreed, it ſeems, juſt at that 
morum periti time when Grotizs * was writing his Chapter de Pof/iminio.Bur here a Fe and due 
=o: mobiles per (in my judgment ) ought to have been obſerycd ; tor as it is an hazardous 
mn z, thing to recover Ships from Pyrats, ſo 'tis no good way to grow rich-by. the loſs of 
Sec. ſequenti. honeſt menzand truly, toderain what I have taken from a Pirate, when I know ic 
+ Quod naves belongs to another, is but to be a Robber ar ſecond hand. The Recovercr there- 
a piratiscaptZ fore gyght to be paid and rewarded for his charge and hazard: in the Enterprize, 
_ -—* and the firſt Owoer ought to have his Goods; foraltho the Law -of Nations may 
= piratis. 1b. give Dominium externum,yet the Dominium internum, the true, internal, and original 
$.179- -* property of the firſt Owner can neyer bedeſtroyed, cither by the often changing 
* Ib, S.19- Poſilors, or any Law of Preſcription, or the Law of Nations, or any Law what- 
tDe Bench.5- (ever, of any particular State or Kingdom ; for, as Seneca ſaith, + Nemo potef quod 
JON . mon habet dare, No Right can be given by them who never had any Right them. 
ſelves; and as tothis particular Caſe,none can come'by a Right, bur by the free con- 

ſent and good will of the firft Proprietor ; ſo that it any one, by, virtue of the Fw 

'  externum, which accrues by the Law of Nations, ſhall-go about to fruſtrate the Jus 

- intermum of the firſt Owner, faciet non probe,(ſaith Grotius) he ſhall nor do honeſtly, 

. Tuſinian reſtored the Lands recovered from the Goths and Vandals, to the right 

k | irs. notwithſtandingthe Preſcriptions of the Roman Laws; and. altho the Laws 
* Talis _ of Spain, France and Genoue, order Ships retaken from Pyrats, to belong to theRe- 
faabir exteris AK, and not firſt Owners ; Tet, ſaith Grotinz *, ſach Laws cannot hinder, but 
" © uo minus res that others may. juſtly claim what of Right doth to them 4, png And this isall 
* Hens vindicens. Which at preſent have to lay of the Fus Pofliminii, or that Law,which (as was ſaid 
Ih. S.17- before)at firſt was agreed upon by the Romans, and cther free Nations, for there- 
ducigg of perſons and things intothat priſtine ſtate and conditiey, ont of which the 


Fate and Fortune of War might ejet them. 
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| CHAP. Xx. 
Treachery and Baſeneſs not to be uſed in War. 


— 
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The killing of Enemies, by Baſeneſs and Treachery, condemned by all 
Laws whatſoever, <. 1. Whether done by our ſelves, or by others hi- 
red by ws to do it, $. 2. Accounted of as ingloriows by the Ro- 
mans, Y. 3. and Alexander the Great, . 4. and Eumenes, h. 5. 


N the two laſt Chapters we have diſcourſed of the firſt Law to 

'be obſerved in the proſecution of War, which relates to the 
uſing of Juſt Means; and now we proceed to a Second Law of that 
kind, which forbids the killing of Enemies, by the uſing of Baſe- 
neſs and Treachery. And as to this Point about baſe and treache- 
rous dealing, I think it has been always accounted of, as an igno-» 
minious and unworthy thing, and condemned by all Laws both of 
God and Man, and of Nature and Nations. And as the Law of 
Nations oftentimes permits that, which is not allowed of by the 
Law of Nature, C as hath been largely ſhewn in the laſt Chapter: ) 
So the Law of Nature doth ſometimes permit that, which 1s not al- 
lowed of by the Law of Nations ; as in this Caſe, for inſtance, Of 
taking away the Life -of an Enemy in War : For by the Law of 
Nature, if a Man has ſo demeaned himſelf as to deſerve Death, it 
matters not how his Life is taken away, whether by Stoning, Hang- 
ing, Burning, or even by Poyſoning)3 as the Life of Socrates was 
taken away at Athens. But by the Law of Nations, tho' 'tis lawful 
enough to kill an Enemy in time of War, yet is it not lawful to do 
it by Poyſon, viz. either by poyſening of the Waters in the Way 
wherein he is) to march, or by -bribing, and hiring ſome of his Con- 
fidents to poy{on him ſome other way, or to ſtab him: Such dealing 
as this, I ſay,1s contrary to the Law of Nations, and was. always ac- 
counted of as baſe and execrable : For our Enemies ceaſe not tobe 
Men by being onr Enemies, and therefore to deſtroy them, by poy- 
ſoning of what they are to eat and drink, is to deal with them as 
Rats and not Men; and by conſequence 1s unhumane. 

And as for bribing and hiring of others to do theſe wicked 
deeds when we cannot do them our ſelves,it is every way as baſe and 
unworthy. For, as St. Auſtin ſomewhere faith, 
tis all one, whether we do the deed our ſelves, or 
get another to do it for us. And that of Grotins, jjs. 
1s undoubtedly a true and ſure a Rule, What- 
ſoever a Man cannot lawfully do, it is unlawful 
either to force or entice him for to doit. As for 
Example, 'tis unlawful for a Son to betray his Father, for a Soldier 
to kill his Officer, for a Subject to kill his Prince, or to deliver up 
bis Towns and Caſtles, into the Hand of his Enemies, without order 3 
A ; 


2» 1z 2+ 


and 


& 2. 


Nihil intereſt utrdm ipſe ſcelus admit- 
tas, an alium propter te admitrere ve- 


Quicquid alicui facere non licer, ad eum 
impellere & ſollicicare non licer.) 7. B. ps 
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and if ſo, then 'tis as unlawful alſo, to bribe and hirs any of theſe 
Men, to do any of theſe G4 and _— of pn + ecanſ 
tio Las he who draws another into Sin, muſt need; 
a _—_— —— _— become a Sinner himſclt. 9 

&. 3. This way of gaining Towns and Caſtles 3 and, which is worſe, of 
taking away the lives of great Men, by Bribery, Poyſon, and a1 
manner of baſeneſs, has been too much uſed in this Age we live in, 
and by him (if reports ſay true ) who Is the great pretender tg 
Fame and Glory : But it is baſe, but it 1s inglorious, and hath, ang 
will be always ſo accounted,by all good and truly great Men, The 
Romans made no account of a Victory, got by 2». Servilins Cepiy, 

Quia viftori- byt rather thought it a diſparagement to the Roman Name ye. 
am non me- . LES 0 - 

ruit ſed emic. Cauſe he did not win it, but buy it. And many ſueh paſſages are tobe 
Pater. Maxim, found in the Roman Story , which plainly declare, their great ha. 
tred and deteſtation, of all baſeneſs and treacherous dealing. 

And the Grecians, as well as the Romans, were of the ſame ming 

concerning it, and had the ſame ſenſe of it; for Alexander's ſaying 

was, That he ſcorned to fteal a Victory : But his words to Darins are 

at. ante. remarkable z Tor begin unjuſt War, and 

in dmpia bells Gſpts, & cum habeaih 1, ery it on by ar wnjaſt means; for whe 

poſt, Qui ne Betli quidem jura in me ier- you have Weapons in your Hands, whereby you 

vaveris. 2. C. 1. 4- may fairly kill me, you go about by your Laſentſs 
and treachery to deflroy me. And a little after 3 Tor have not kept 
with me ſo much as the Laws of Arms and War, 

&. 5. I ſhall end this Chapter with that of Exmeres in Fuſtir , who, 
when a great Price was ſet upon his Head, in Letters ſpread abroad 
in his own Camp, by the device of Aztigonns his Enemy, after ſome 
time, ſummoned his Soldiers together, and ſaid, I thank the Goa, 
my Fellow-Soldiers ! that there has not any one amongſt you all been 
found ſo baſe, as to forſake his Fidelity towards me, for hope of a gre 
Reward for his Treachery 3 twas 1 my ſelf, indeed, who ſpread abroad 

the Letters to try your Minds; and I can 
- Nee Godgnanm ee: gon pn. —_ Ck de yy pens or any other great 
n - a aptain, will deſire ſo to overcome me, as to be- 
— pe ſuch a deteſtable Example againſt them. 
ſelves. A great and brave Saying ! and which ſhewed the greatneſ 
of his Mind, and the baſeneſs of the Deed; even as the di embling 
the Treachery and Baſeneſs of A4ntigonns, did his Cunning and Po- 
licy : For by ſo doing, he did not only affright and deterr his Sol- 
diers from Baſeneſs and Treachery, if any of them were inclined 
to it at preſent, but induced them alſo to believe, if any ſich like 
Letters ſhould be ſpread abroad for the future, that there might 
be another tryal of them by their Captain and General, and not 
a promiſe of a real Reward from the Enemy. 
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Faith to be kept with Paauiies 
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The Origin of Covenants and Promiſes, $.1. The Qualities required 
in thoſe who make them, $. 2. The true Ground of making ContraFs 
is an expettance of ſome good from one another in the Parties contrat- 
ine, h. 3. Cicero in the wrong as to this Point, $. 4. Breach o 
Faith would quickly put all into confuſion, $. 5. The Romans muc 
condemned it, $. 6. The Cloſe of the Chapter, $. 7. 


AE come now to a Third Law to be obſerved in the proſe. &F. 1.. 

cation of Wars and it is, That Faith is to be kept with 
Enemies. It has been ſhewn before, that Mian is a ſociable Crea- Lib. 2. cap. r. 
ture, and that one Primary Law of Society is, That he be. ** 
come nſeful and beneficial to others, as he defires that others 
ſhould be uſeful and beneficial unto him; but ſeeing that ſome- 
times one Man may in ſome things be able to ſerve others, and 
yet perhaps not know of itz and ſeeing that few Men are of ſuch 
an ingenuous and frank Nature, as to be uſeful and beneficial to all Pufendorf de 
others, in all things they can, unleſs they may have ſome hope and «mg 
aflurance, that others ſhall do the like unto them * It thence appears, nar. +, 9. "of 
that there is a neceſſity of Contracts and Promiſes : For when I 
come to underſtand, how another may be ſerviceable unto me in 
ſome things, which perhaps he doth not think of, and at the ſame 
time to know, that I may by as ſerviceable to him ſome other way 3 
tis natural then for me, to propoſe unto him, the way of a mutual 
Service or Afliſtance z and when he likewiſe has well conſidered of - 
the matter, if he alſo finds it advantageous, 'tis as natural for him to 
accept it ; and upon that will ariſe a Patt or Covenant between us, 
I promiling to do ſomewhat for him, and he promiſing to do the 
like, or ſomething elſe equivalent for me. And this I take to be 
the Origin of PaCts and Covenants. 

And from hence it doth alſo appear, That there are but two Eſ- &. 2. 

ſential Qualities required, in the Parties who make a Covenant and 

Promiſe, viz. Ability to make it, and a Power to perform it. To 

the firſt is required Speech and Reaſon. For av ad ravionis uſum 
as Grotius ſaith, Al en who nave arrived fo pervenerum, monk ſunc juris ex pro- 
the uſe of Reaſon, are capable of that Right which milo. J. B. p. 3-19: 1, 

accrews from a Promiſe. And a hittle after 5 Ex hac Socictate rationis & Sermonis 
From that Society, which is betwixt Creatures of naſcicur ea de qua agimus obligatio ex pro- 
Reaſon and Speech, ariſeth that Obligation from iſo. I». 

a Promiſe which we are now diſcourſing of. To the Second is only re- 

quired, That the Parties Contracting and Promiſing, be able to ſerve 

us 1n that way and kind, which at that time we have defired of 

them, without any conſideration at all had, of 'their other Quali- 
fiesz as whether they be Good or Bad, Friends or Foes, of the ſame 
A 3 Re- 
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Religion that we are, or of ſome other, Allies or Enemies, or the 
like; for 'tis a ;Good we expect from them, and not a Good ye 
may, or may not find in thefn, which we have in Conſideration 
when we contract with them.+ 
If I then can think that a Jew, or a Turk, or an Heathen, or an 
Heretick, or an Enemy, may in ſomething be ſerviceable unto me, 
and he promiſes ſo to be, upon Condition that I promiſe to ſerye 
him, in the like or ſome other kind, I am then as much bound þy 
that Promiſe, as if 1 had contra&ed with the belt of Men, or my 
greateſt Friend, or with one of mine own Religion. And the req. 
ſon is plain, becauſe 'tis from the Communion ot natural Right, and 
from no other Fountain, that this Obligation flows. And Monſieur 
Si fidem infi- Bodin here concludes aright 3 If I may, faith he, break, Faith with Jy. 
felt trangere fidels, then ſurely tis unlawful to Contra with thew 3 but if I my 
certe nefas Contra@ with them, then onght I tobe true to them. And as tor our 
eſt, ſin fidem Enemies, Hoſtes qui ſunt Homines eſſe non deſtnunt, they ceaſe not to be 
care jus eft, Men becauſe they are Enemies 3 and when we ContraCt with them, 
oporrer. De We know they are Enemies, and; propoſe to our ſelves to have a Be- 
ep 5,6 nefit from them : Asa Truce, for example, or a tree Liberty of g 
- ing and coming by their Camp for a certain time, or a fafe Cqy. 
dud, or the like 3 and upon that account we- promiſe the like} 
them : So that tho' they are Enemies, yet they are no other than 
whar they were when we contracted with- them, upon the accont 
of receiving fore Good trom them, and therefore are we buund to 
perform what we have promiſed to them. | 
The Roman Orator therefore did miſs of the Truth, where he 
| ſaith, That Faith is not to be kept with Pirates and Tyrants; even a 
- rage they of the Roman Church do, who fay, 't:s ot to be kept with He. 
p. 138. reticks : For if we are free and at liberty when we Contrat 
with them, we ſhall be nnder an Obligation, to perform what we 
promiſe them 3 tho' if we are under force and. conſtraint when we 
promafe or {wear , it may be otherways. The knowledge alſo, 
which we may have before-hand of their bad Qualities, will bring 
an Cbligation npor us; for if we know him to be a perfidious Ty- 
rant, with whom we are about to Contract, and are free and at 
liberty, to Contract or not Contrad& with him, we would never 
Contract with hmm , but that there is yet a poſſibility he may be 
true to us, tho' he has been falſe :to-others, and that we may re- 
cetve fome good from him; upon which account we are bound to 
keep Faith with him. Nabis his Repartee therefore in Livy, was 
{mart and well-gronnded , who: told Qwintivs Flaminins, who had 
broke Faith with him, and for excuſe objected he was a Tyrant; 
To this I can eaſily anſwer , 0) Quintius, for 


De nomine hoc reſpondere pofſum, me 
qualiſcurque ſum, eundem efle ui fur, whatſoever 1 aur now , | am the ſame F was 


cum tu ipſe mecum, Quinti, Socieratem mwhex you made a League and Covenant with 
pepigiſti. Me. 

Y. 5. Indeed if Men might break Faith with any with whom they Co- 
venant, and to whom: they make Promiſes, ſo often as they can 
pick an Hole 1n their Coat, ( as the ſaying i) or finda Stain m it, 
or prove them guilty. of forme Crime or other, the whole World 
would: quickly be in Contufton, and:none would be in any Safety. 


And behold, a very quick and. calieway: of Conquering our Enemics5 
| tor 


5 wwe” Gy V 
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for 'tis but making of them large Promiſes to Jull them afleep, and 
then dealing with them, as Jael did with Siſera, or cutring of their 
Throats 3 that is, break our Promiſes with them, becauſe they are 
our Enemies, and then do what we will with them. But where, [ 
pray, has the God of Truth granted us a liberty to puniſh @thers, 
for their Sins, by our Treachery 2 Or who can be unfaithful to the 
very Perfidious, and yet be Innocent ? 

The brave old Romans, as to the generality of them, much con- $. 6. 
demned fach Proccedings, as we read in Appian : For when Sergius 
Galba had drawn in the perfidious Portygals by a new League, and,, . .... 

. . . . mid ts £% 

had broke it, and then flain them, the Senſe they had of it was, dngr «+ 
That he had ſtained the Roman Honour, by imitating the Barbarians, 791, *# «<4 
in puniſhing one Treachery with another. And Valeris Maximus Ay ny 
ſpeaking of their keeping Faith with Enemies, and in particular the Be84;+5- 
Carthaginians, ( whoſe perfidiouſneſs was ſo notorious, that Punica 
Fides was got to be a Proverb, ) ſaith, That the Senate in this, re- Senarus _ 
ſpefed its own Honour, and not the Qualities of the Perſons with whom pad renter 


they dealt , or that perſidiags Behaviour they ſometimes had found in aſyexic. 
them. z 

| end with that of @Quintilian; Tis Faith-keeping ( faith heY $ 7- 
which upholds the Laws of Truce among armed Enemies , and pre-} ans . 
ſerves the Rights of ſurrendred Cities, And thus much for the Laws gs inducias 
of Arms and War, which are to be obſerved, in the proſecution or facir, dedira- 


. . . 1 ita- 
during the continuance of it. — —— 
ſerrar, 


_Y 


CHAP. XIL 
Of Leagues made upon the ending of War. 


The Contents. 


Of the Matter contained in this and the two following Chapters, 4. 1. 


Of the ſeveral Kinds of Leagues, $. 2. Of the various Ends of 
Leaenes, F. 2. 


I now remains that we ſay ſomething of what Laws are to be x x, 
obſerved after a War is ended 3 and they relate chiefly unto 

Leagues 3 in the treating of which, we ſhall diſcourſe briefly of the 

ſeveral Kinds and Ends of them; and anſwer ſome Queries about 

the making and the Makers of them ; and laſtly,ſhew that their ought 

to be a due obſervance of them. And the firſt of theſe ſhall be 

the buſineſs of this Chapter z and the other two, of the two Chapters 

next enſuing. 

As to the firſt of them, viz, The ſeveral Kinds and Ends of YF. 2: 
Leagues : It is moſt certain, that the true End of all War is Peace, 45-0 dag 
according to that known Saying of Cicero ; War onght to be ſo un- vibil atiud ni- 
dertaken , as if nothing was intended by it but Peace. Now Peace, fi pax quaſira 
when it comes to-be agreed on, is uſually ratified and confirmed; by gene Be 


Ottc. 
{uch 


T he Origm of Laws. Boo x IV. 


Pufendorf, 
Offic, Hom. 
Civ. 2: 17. 


ſuch Pats and Covenants as are called Leagues. And thefe, as the 
Civilians tell as, are of two Sorts or Kinds, viz. either ſuch as en. 
joyn only what is enjoyned by the Law of Nature, or ſuch as adg 


Grotius, ].B. ſomething to it, or at leaſt determine what is left indefinite in the 
P-215-5- Law of Nature, to ſome certain particular things. Thoſe of the 


Pufendorf. Ib. 


9. 3« 


Grotius, 
1Þ. 5 6, 


Unam efle tenuium adverſus potentio- 
res ſecuritatis cautionern, ut ſcilicet poten- 
res 1 nocere vellent, non poſſintz cum 
nocendi vyoluntas ambitiofis hominibus & 
Imperandi cupidis nunquam fir defutura. 
De Repub, 5 


5 4 


firſt Sort, are made, not only among them, who are about to ceaſe 
from War and Hoſtility, but among ſuch alſo, who never had any 
War one with another. Thoſe of the ſecond Sort, are crher equal gr 
unequal; and thoſe which are equal, are when there 1s no diminy. 
tion of Greatneſs and Majeſty on either fide, altho' what ts agreed 
tpon to be done, for the mutual Help and Afliſtance of each other, 
may be unequal. And the unequal are, when there 1s a diminnti. 
on of Majeſty and Dignity on the one fide : As if, for inſtance, i 
ſhould be agreed, that one of the Parties may not exerciſe ſome 
part of his former Power and Prerogative, without confent of the 
other. And one Diviſion more there is of the Leagues and Coye. 
tiants of Nations 3 and it is, That ſome are Real and others Perfo. 
nal 3 the Perſonal are ſuch.as are made with the Prince, with reſpet 
had only to his Perſon, and expire when he expires. The Real are 
ſach, as are made with the Governors of Kingdoms and Common. 
wealths, with reſpe& had to ſuch Kingdoms and Commonwealths, s 
well as to the Parties contracting; and upon that account do often 
ſurvive them. ' 
And theſe are the ſeveral Sorts and Kinds of Leagues betwixt Ns 
tion and Nation, according to the beſt Authors I have met withal; 
and all of them, whether Real or Perſonal, Equal or Unequal, are 
uſually made, Societatis aut pacis cans, erther for the making of a 
firm Union and Society among ſome Princes or Nations, or for con- 
cluding and ratifying of Peace after a War has gone before. Thoſe 
which are for Union and Society, have reſpect either to Trade and 
Commerce, or t6 the mutual Aſſiſtance of one another in time of 
War, or to ſome other things thereunto relating z as that one of 
the Confederates ſhall not build Forts and Caſtles, near and upon 
the Confines of the other, nor be any ways aiding and aſliſting of 
his Subjects againſt him ; nor allow a free Paſſage through his Do. 
minions to his Enemy, and the like. Thoſe which reſpeCt the con- 
clnding and ratifying of a Peace, after a preceding War, are ſuch 
as are made de finibus rogundis, or fixing of Bounds and Territories; 
and theſetting free of Captives 3 and the reſtoring of things taken in 
the War 3 and above all, (and if it be poſſible.) ſecuring ſo far the 
Weak, as that for the future, they may not be 1n Danger, of bei 
hurt or damnified by the Strong. For I am much of Bodiz's min 
as to this particular, viz. That Brutus told the People of Rome 1 
great Truth, when he ſaid , -That there is but 
one way of ſecuring the Weak againſt the Strong, 
and that is, by taking ſuch Cantion, that the Strong 
may not hurt the Weak if they would, ſeeing « 
will to do hurt is never wanting in ambitios 
Men , and ſuch as are greedy of Domination. 
And that of Iphicrates the Athenian, is exattly to the ſame purpoſe; 
tor when the ns who had often before broke Faith with 


the Athenians, wexe propoſing divers ways of Caution and _—_— 
for 
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for their keeping and performing a League then made 3 he bold- 


iy faid, O, Lacedemonians, there is one only. way now left, for your 
giving #5 ſufficient Cantion and Security z, and it 


js, that you plainly demonſtrate, you have granted Unum, Lacedzmonii , nobis vobiſcum 


ſuch things, and put ſo much of your Ability to pane demonſiretis, vos ca 
burt us, into-othe» Hands, that it ſhall not be in fille, & inter manus poſuiſle, 
your Power to hurt ws, if you never ſo much deſire oenes 20% © mani 
it, IT end this with that of Crcero; Wars are 
to be undertaken, that Nations may live in Peace, Suſcipienda quidem ſunt 


me ſuppetere poſlic. Bacon. 


vinculum & ſecuriratis ratio eſſe poſſir, fi 


nobis conce(- 
ut vobis facul- 
velleris, mini- 
Jap. Vel Styx. 


bella ob cam 


without being injurious to one another. And this <*v{am, urfineinjuria in pace vivarur. Of- 


is a juſt Cauſe, and atrue End of War indeed ; PS EINEN 

and 1s, I ſuppoſe, the' true End and Cauſe of the War at this time 
 wixt the Confederates and the Frerch King ; for by his often break- 
ing of Faith, and other treacherous dealings , things at laſt were 
come to that paſs, and he was grown to that height of unſatiable 
Pride, that no Nation, without ſuffering under him, could live by 
him 5 ſo that a Confederacy was neceſlary, to reduce him ( if pol- 
ſible ) to ſuch a State and Condition, as that it may not be in his 
Power to hurt his Neighbours, ( as ſphicrates told the Lacedemoni- 
ans,) if he never ſo much defires it : And this is all the ill-will 1 
bear him 3 for I could wiſh, that there was a due obſervance of that 
in all War, which Saluft faith was religioutly obſerved by his Pious 


Anceſtors, viz. Not to take any thing away from conquered Enemies, but 
a Power only of being Injurious, | 


GHAEF. AM 


Some Queries about Leagues, and the making of chem, 
an{wered. 


The Contents. 


Who are to be the Makers of them, $. 1. Who they may be made with- 
all, $. 2. Whether Chriſtian Princes ought always to be in a Conſe- 
deracy againſt the Enemies of Chriſtianity, $. 3. Whether a breach 
of Faith on the one part you the other of the Obligation, &. 4. 


Majores noſtri 
religiofflimi 
morcales,nihil 
vicis eripie- 
banc, prerer 
injuriz hicen- 
riam. 


If 
two of our Confederates be at War, which muſt be aſſiſted by us , F. 5. 


What ſhall be accounted a breach of a League made for a general 
Peace, F. 6. 


$— we now to the ſecond thing propoſed about Leagues; and 
that is, To anſwer ſome Queries concerning the making and the 
Makers of them, as alſo the breaking of them : For ſeveral Queſti- 
ons are by Civilians moved upon this Head : As to whom it belongs 
properly to make them ? Who they may be made withall > Whe- 
ther they are to be made with thoſe of another Religion > Whether 
all Chriſtian Princes ought not always to be at a League, againſt the 
Enemies of Chriſtianity 2 Whether a breach on the one part, frees 

nor 


- The Origin of Laws. Boo x IV. 


Religionis 


diſcrimen non 


admirrar, 


Grotis, 7.B, 
P. 2, 15, 5. 


Gen. 26. 23, 
& 31» 
Gen. 31. 44. 
Foſh. 9. 15, 
& 19» 
2 Sam. 5. Il. 
1 Kings 5. 12+ 


of another Religion. 
from prohibiting all Confederacy of this kind, that it commands us 


not the other of his Obligation ? And if two of our Confederate, 
be at War, which of the two muſt be afliſted by us ? And wha 
ſhall be accounted of, as a breach of a League made for a genera] 
Peace ? and ſuch like z to which I ſhall anſwer briefly. 

And as to the firſt, viz. To whom the making of Leagues doth 
properly and of right apperrain and belong? I anſwer, Thar the 
right of making War and Peace, did always belong -to him, 
them, in whom the Supremacy is lodged. As for inſtance, in a De. 
mocracy, where the Supremacy, is in the People, it belongs to them; 
in an Ariſtocracy where it is in the Nobles, it belongs to them, 
and in a Monarchy; where the Supremacy, either by an Abſolute 
Right, or the Fundamental Laws of the Conſtitution of the Govern. 
ment, is lodged in one ſingle Perſon, it belongs to him. 

As to the ſecond Query, viz. Who Leagues may be made withal|} 
I anſwer, That if we conſider only the Law of Nature, there is ng 
doubt, but that a League or Covenant may be made with any Man 
or Men whatſoever : For this right is ſo common to all Men, as Men, 
that it admits nct that any diſcrimination ſhould be made among 
them by reaſon of Religion : So that it it has at any time been un. 
lawful, to Contra&t with thoſe of a different Religion, it was, be. 
cauſe ſome other Divine, poſitive, revealed Law has made it ſo; and 
yet this we do not find by the praftice of any Age of the World 
whatſoever : For we read how that before the Law, Iſaac and Je 


cob, God's choſen People, contrated with ſuch as were not of their 


Religion 3 and how that after the Law, oſha did the ſame thing; 
and that David and Solomon, were both of them at a League with 
Hiram King of Tyre : Nay, not only ſuch Leagues as wereftor Peace 
and Union, and the procuring of Civil Society and Commerce, or 
for Amity and Friendſhip, as was that with Hiram, but ſuch allo, s 
were about Aiding and Afliſting one another in time of War, were 
then made by thoſe of different Religions: For thus Abraz aided 
and aſſiſted the King of Sodom and others; and the Fews were often 
confederate upon the ſame account with other Nations. And what: 
ever we may read of them which may ſeem contrary to this, 4 
their being commanded to Hate and Extirpate, and to have no 
Commerce with ſome Nations, procceded from other Cauſes, and 
not becauſe it was utterly unlawtul to make any League with thoſe 
And as for the Evangelical Law, it is ſo far 


to uſe all the atts of Humanity and Beneficence we can unto all 
Men, tho' more eſpecially to thoſe of the houſhold of Faith; and if its 
not Evil, to do Good unto thoſe who are without : I cannot under- 
ſtand, how it can be Evil to be at League with them, and implore 
their Help. But here a due Temper ought to be obſerved 3 for tho 
there 1s no intrinſick Evil in contracting with thoſe of a different 
Religion, yet their may be in having too much to do with them: 
As when (for inſtance ) by ozr means, they are made ſtrong againſt 
thoſe of the Chriſtian Religion; or when by their means, we ſerve 
our own ambitious Ends, upon thoſe we ought not to diſturb and 
moleſt. Nor enim jus quodvis ſufficit, ( ſaith Grotins in this very 
Caſe,) for a barc right of making Leagues with whom we will, i 
not ſufficient to juſtifie our Actions, 'when our moſt Holy Religion 

| 1 
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is either diretly or indirefdtly endangered by ſuch Leagues 3 for 
we ought above all to ſeek the Kingdom of heaven and its righteouſneſs 1 
that is, the propagation of the Goſpel of Chriſt. And how far of 
late Years the French King has been taulty in this kind, by ſtrengthen- 
ing the Hands of Infidels againſt Chriſtians, and by incroaching by 
their help upon his Chriſtian Brethren, I leave all the World to 
judge. | 

to the third Query, viz. Whether all Chriſtian Princes ought 
always to be confederate againſt the Enemies of Chriſtianity ? 1 
anſwer, That I think they ought 3 for ſeeing Chriſtians are all of 
one Body, of which Chriſt is the Head, and commanded every one 
to be mindful of anothers Wants, and to have a fellow-feeling of 
one anothers Griefs, and to help and affiſt them whenſoever they 
ſhall have need ; it follows, that this Command belongs not only to 
private Men, as ſuch, ( as Grotizs inters > but to 


Ys 3. 


Ad Populos qua Populi ſunr, & ad Reges 


all Princes, and a)l Nations, and all States and qua Reges fone. 7. B. p. 2, 15: 12: 


Commonwealths of the Chriſtian Communion. 

As to the fourth Query, viz. Whether breach of Faith on the one 
part, frees the other of the Obligation ? I anſwer, That it doth: 
For a League and Covenant implying mutual Conditions, how can 
the one Party be ſuppoſed to remain obliged, when they are broken 
by the other ? In vain ſurely doth any one expe, that Faith ſhould 
be kept with him by another, when he with that other doth not 
keep Faith himſelf. Yet this muſt be underſtood of the very ſelt- 
ſame individual League and Covenant, For if ( ſaith Bodir ) we af- 
terwards make another League with him, who has formerly broke Faith with 
#9, we are not at liberty to quit Scores, and break, Faith with him then, 
becauſe of his former * fact : For at this rate there would be no 
end of Perjuriesz the faithful would quickly be miniſhed upon the face 
of the Earth 5 and in a ſhort time, no Truth, no ſenſe of Honeſty, 
no Juſtice, no Religion, would be found in the World. There are 
other limitations alſo, as to this Cafe, made by Caſuiſts. Mr. Cart- 


9. 4. 


De Repub, 
I, 5- cap. 6. 


wright upon the fifteenth Pſalm ſaith, That if two Parties ſwear mu- [4 0218. 


tually, yet not conditionally, but abſolutely each to perform his part, in 
this Caſe they are both abſolutely bound, and the failing ox the one Party 
doth not diſingage the other. 
if the Promiſes on both ſides be of a different nature, and not made at 
the ſame time, & citra mutuum re{pe&tum, and without any mutual re- 
ſpe one to the other, then a breach of Faith on the one ſide, ſhall not 
free the other of the Obligation; but the one ſhall be bound in Con- 
_ to perform that which is his part, tho the other doth not perform 

is, 

To that Query ; If two of our Confederates be at War, which 
of the two muſt be. aided and afliſted by us? Grotivs anſwers thus, 


And the excellent Sanderſon ſaith, That TY 


9. 5. 


Ad injuſta bella nul/am efſe Obligationem. None can be obliged to an ]-B. p.', 


unju 
Cauſe, is to be preferred, if the War is with a Non-Contederate 
yea, and if it be with a Confederate alſo, except it be an expreſs Ar- 
ticle in our League with that Confederate we ſuppole to have the 
worſt Cauſe, not to give any Aſliſtance againſt him. If two of our 
Confederates go to War betwixt themſelves, and neither of them have 
juſt Cauſe, (Pod accidere poteſt, _ he, ) which may ſometimes 


happen, 


War; and theretore he without all doubt, who has the beſt '» 53: 
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d. 6. 


J.B. p.3, 


20g 27s 


I, 


Eſt enim pax 
aus civiratis 
pro toro & 
pro partibus. 
Grottus, ib. 


Ibid. 


happen, then neither of them is to be afliſted. It two of our Cog. 
federates have War with others, and both of them upon jult Cauſe, 
then both of them are to be afliſted by us, ſo far as we can, with 
Men and Money : But if Perſonal Affiſtance is required of us by 
both at the ſame time, which is a thing impoſhible ro be done, be. 
cauſe we cannot be in two places at the ſame time, then the more 
ancient or firſt Confederate is to be preferred 3 except by ſome 
Article in our League with the laſt, we have fo far ſubjected our 
ſelves, as that our Perſonal Aid and Service 1s to be at the diſpuſe 
of that Confederate , whenſoever he ſhall think fit to require jr 
of us. 

Laſtly, As to the Query, What ſhall be accounted a breach of , 
League made for a general Peace ? The ſame Grotizs ſaith, it may 
be broken three ways. 

Firſt , Faciendo contra id quod omni_ pace ineſt , by ating 
contrary to that which is included in all forts and kinds gf 
Peace; as when one Party ſhall fall upon the other, with Force 
and Arms, without any new Cauſe given. And here we may 
conſider, both to whom and by whom this Force 1s done : Firl 
to whom: -And here it is moſt certain, that the Peace may be bro. 
ken, not only by affaulting the whole Body of a People, but any 
particular Members of it; for the concluding of a Peace by League, 
1s an act of the Community, for ſecuring of the whole and all the 
parts thereof 3 nay, the aſſaulting our Allies, is alſo a breach of the 
Peace, if they are ſuch as are included in the League. Secondly, 
We may come to know when the Peace is broken, and when not, 
by conſidering by whom the Force is made : And I think it 1s held 
by all, That a Prince ſhall not be acconnted a breaker of the League 
becauſe ſome of his Allies have offered Violence to him with 
whom he is at League; nor it ſome of his Subjects ſhall fight 
under ſuch Allies; norit ſome of his Subjects are become Pyrate,, 
and annoy his Confederate againſt his will 3 nor if there be a de 
tection of his Subjects from him, ſo that it 1s not in his Power to 
prevent ſuch as of Hoſtility as they commit ; in all theſe Caſes the 
Prince ſeems not to be a breaker of the League of Peace. But if 
ſuch as are his real Subjects at preſent ſhall do it, and that in fu 
an open and publick manner, as that he needs muſt know of it; 
and when 'tis 1n his Power to prevent or redreſs it, he will not; 
or after the uſual ſpace of time, for the puniſhing of ſach Miſde- 
meanors, neglect to do it : This is a plain and manifeſt breach of 
the League, & tun in enm bellandi jus erit, faith Grotins, and it ſhall 
rears: ac" be lawful for the injur'd Prince to make War 
againſt him. And ſo much for the firſt way of breaking a League 
of Peace, viz. By aCting contrary to that which is included in eve- 
ry Peace. 

Secondly, A breach of Peace is made, Faciendo contra id quod in 
pace diftnm eſt aperte 3 that is, by doing that which is plainly and 
manifeſtly cautioned againſt in the League 3 or, by neglc&ting rodo 
that which is plainly there covenanted to be done. 

Thirdly and laſtly, A breach of Peace may be made, Faciendo con- 
tra id quod ex pacis cnjuſque naturi debet intelligt;, that is, by acting 
contrary to that which belongs to the nature of any particular _ 
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ot Peace: As (tor inſtance) to do any thing contrary to the nature 

of Trade and Commerce, 1s to break that Peace which has been 
concluded berwixt Prince and Prince for that purpoſe; and to do 

any thing contrary to the Laws of Hoſpitality, Amity and Friend- 

ſhip, is to break that Peace which has been concluded on for thoſe 

Ends 3 and fo 1n all ſuch-like Caſes. The building of Forts and Ca- 

ſtles ( for inſtance ) upon the Confines; and the levying of great 

Forces when there 1s no juſt Cauſe, nor apparent Reaſon for ſo do- 

ing, are no good figns of Friendſhip and good Neighbourhood. 

The entertaining of thoſe, who are bound by Oath to ferve their 

own Prince when he has need of them 3 and the protecting of Tray- 

tors, and other Malefafors, who have fled to efcape condign Puniſh- 

ment, is alſo a violation of Peace, and a breach of a League made 

for Amity and Friendihip. Burt I think to receive and entertain the 

baniſhed, was never (6 accounted. For as Perſeus in Livyz How quid artinet 
| can a Man be ſaid to be baniſhed from one Place, except he has a liberty ——_—_— 
to go to another ? The very nature of Exile ſuppoſeth a place to be ng oy 
inz and it the Criminal had been deſigned by his Prince, to have uli fururus eſt 
no place at all in this World, he would have put him.out of it by *? £6.42. 
ſome kind of death, and not have baniſh'd him. 
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The Contents. 


The great Excellency of Faith and Truth, $. 1. The Breakers of Faith 
have never owned it to be a thing Lawful, $. 2. Perfidionſneſs more 
deteſtable than Atheiſm, h. 3. Pretences for breaking Faith ;, as 
Force, $. 4. And Fear, F$. 5. And Diſadvantage, $. 6. And if 
made with Hereticks, $. 7. And if the Pope will diſpenſe with it, $. 8. 
Reaſons why all Princes ought to keep Faith, as becauſe it is one of , 
the weighty things of the Law, F$. 9. And becauſe Falſity and Per. 
jury diſhonours God more than any other Sin, $. 10. And becauſe 
God has often ſeverely puniſhed it, $. 11. And becauſe many Hea- 
thens have deteſted it, Q. 12. 


WW E are now come to the laſt thing propoſed about Leagues &. 1. 
and Covenants, and it is the due obſervance of them. 
Faith and Truth are the very Life and Spirit of all Societies, not 
only thoſe of Families and Commonwealths, but of that great Fa- __ 
mily of the World , viz. the Society of all Nations. - For, faith -. 1 4 
Ariſtotle, if this ſhall fail, all Intercourſe and Communication betwixt gea7 a. 
Man and bi wwnſt alſo fail. And ſurely as great a Confuſion would vm". 
forthwith follow upon it as wasat the Tower of Babel : For as they **#t 3: 
there, could not tell what one another ſpoke, ſo here would be no 
knowing of one anothers intentions, ds here the Miſchief would 
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be the greater of the two 3 for there, becauſe they knew not wha 
one another ſaid, they could not be deceived z bur here, by knoy. 
ing-what others ſay, and believing of it, many come to be cheateq 
Sandiſſimun and deluded. Bees ſaith PR _ _— =, " the 
umani moſt Sacred of Al! thoſe good and divine things in the Breaſt of Myy, 
—_ _ other IG ſaid very high things in the Commengz. 
tion of it 3 but we need not trult to ſuch, when we have the Teſt, 
Matt. 23-23, mony of our bleſſed Lord himſelf, who faith, That Faith is one of 
the, Tz Bapimeg mi vius, weightier matters of the Law. 

&. 2. Nay, the Excellency of Faith and Truth, and the Neceſſity of it, 
being puncually obſerved by all Men, bur eſpecially Princes, ang 
moſt eſpecially Princes Chriſtian, (not only in regard of the Quiet 
of their Conſciences, and the Welfare of their Kingdoms, but their 
own Fame and Glory alſo) appears from this, That there has ({«. 
dom been any Prince ſo void of Shame, as to own it as a thing Lay. 
ful, to break an honeſt and a juſt Promiſe; and therefore it 1s tobe 
obſerved, that always one Excuſe or other is found out for the 
breaking of it : As ( for inſtance ) the former Fraud of the Pany 
to whom the Promiſe was made 3 or ſome Inadvertency and Over. 
ſight 3 or being drawn in to make it by evil Council; or the rey. 
lucion of Aﬀairs, which is not in the power of Men to foreſee; 
a neceſlity of State that it ſhould be broke, becauſe that the whale 
Commonwealth would have been ruin'd if it had been kept ; and 
the like : From whence it is plain, that there 1s ſuch an inward tur. 
pitude, and ſuch a frightful deformity in Perfidiouſneſs, that even 
thoſe who uſe it are aſham'd to own it. 

d. 3. And no wonder, for Perjury ſurely is more deteſtable by far than 
Atheiſm its ſelf ; ſeeing this is only a denial of the Being of God, 
but that a deriding and ſcorning of him; and has this moreover in 
It to inhance and aggravate its baſene(s, That it always proceeds from 
an abject and ſordid Mind, and ſhows that the perfidious Perſon 
fears his Enemy, tho? he fears not his God. It may be indeed, that 
ſome few have arrived to ſuch an heighth of Perfidiouſneſs, as then 

 ._ ., to make moſt Promiſes and Proteſtations, when they moſt defign 
_— deceive thoſe to whom they make them, by breaking of them: 
SG am- Like Lyſander in Platarch, who uſed to ſay, That Children are to be 
T1, 25 corend with Rattles, and Men with Oaths : Or, likk on Julins the 
4 tir. Second, who uſed to boaſt, ( as Bodin out of Guicciardine tells us,) 
Lyſan. That he made Leagues and Covenants with the Germans, Spaniards, 
De Repub. and French, ( whom he called Barbarians, on ſet purpoſe to deceine 
Sc \ wv 

h. 4- Some few, I ſay, may have arrived to this great height of Wick- 
edneſs; ibut:;moſt uſe Excuſes and: Pretences for their -breaking of 
Leagues and Covenants, which are indeed. but weak and ſorry ones; 
but ſuch they are as follow. Some have pretended Force and Fear,and 
this was the-pretence of Francis the Frarch King, who made a Peace 

© With Charles the Emperor, and {wore to ratifie all: the Articles and 

. - . Conditions of it, ſo ſoon-as he was come. irito his own 'Dominions, 
-- and gave. for Pledges -his two Sons, Frar»cis and - Henxy 4 but being 
ſcarcely got out: of the Spariſh Dominions, he had-offers made of 
great Aſliſtance by many Princes, if he would break the League and 
renew the War : Wherenpon he calls a Council when he ou to 

Sd . ark, 
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Paris, and Selva the Preſident thereof, quores the Authority of Car- 
dinal Zaberel/a for the breaking of the Peace 3 who had taught, it 
ſeems, That a League made during Force and Fear, wasnot to be 
ratified and kept; and then farther confirmy he faid, by the 
example of Johz King of Cyprs, who broke Faith with the Genoxeſe 
npon the ſame account. This is related by Monfieur Bodir, who 
faith, He wonders they were not all aſhamed of ſo) wretched a pretence : vid. 
And well he might, for who knows not, That in all ſach Treaties 

of Peace, either the one or the other Party is the ſtronger, and by 
conſequence gives Conditions and Terms to the other z but if that 

other tor that reaſon, may be at liberty to break Faith, then would 

never any League of Peace be kept. 

Again, ſome have broken Faith upon the account of another fort &, 5. 
of Fear, viz. When ſome have beeritoo hard for thoſe with whom 
they were at League ; or, in a word, they have broken Kaith with 
the weaker for fear of the ſtronger. Thus many of the Roman AC. 
ſociates forſook them, after their great overthrow at the Battel of Car- 
ae. And when Perſexs by the chance and fortune of War was taken 
Priſoner, the Rhodzans, who were at a firm League with him before, 
are ſaid, not only to have deſerted him, but to have decreed it 
ſhould be capital for any one, either to do, or ſo much as to ſay 
any thing on his behalt: A greater baſeneſs than which, I think, was 
never heard tell of 3 Fear may be an excuſe for a Coward, for his 
not aiding and afliſting the vanquiſhed, but it can never free him 
of Perjury : So that this perfidious a&t of the Rhodians, made them 
guilty of a ſhameful Cowardice, and a moſt wretched Perjury at the 
{ame time. 

Again, ſome have broke Leagues of Peace. confirmed by Oaths, $. 6. 
only becauſe afterwards they became diſadvantageous to them; 
founding it ſeems their Politicks upon ſuch Maxims as that of Car- 
neades, Otilitas juſti prope mater ac equi z Profit and Utility is the 
only Standard for trying what is Juſt and Equitable: And being 
ſomething like in humour to thoſe in Plautss, of whom he ſaith, Pa- 
dum non paFum eſt, non paFum paFum eſt, cum illis Inbet A League 
muſt be no League, and that which is no Leagne muſt be one, when 
they think 1t advantageons, But this needs not -any confutation, 
they are. only ſuch impious hectoring Princes as the preſent French . 
King, who openly own ſuch doings, 

Again, ſome have concluded, that they may break any League or &g, 7, 
Covenant tho' confirmed by an Cath, which hath been made with an 
Infidel or an Heretick 3 and this was the worthy Concluſion of the 
Council of Conſtance, (to the great ſcandal of all Chriſtian Councils 
and Chriſtianity its ſelf ) who condemned and burnt with Fire, Joh-: 

Fuſs and Jerom of Prague for Hereticks, when they had not the 
leaſt ſhadow. of any Juriſdiction over them, and 'when the Emperor 
had 'engaged for their ſafe return, not to them, but'to the King of 
Bohemia, who was one of the Communion of the Rowan Church. 
The like dealing would Eckins have had the Convention at Worms, 
to have uſed towards Lather 3 but his Propofal was then and there 
deteſted by all: And the Emperor, to prevent ſuch another breach 


8 Faith, gave him an armed Guard to condu@ him with ſafety 
ome, 
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Q. 8. Again, laſtly, Some have broken Oaths, and Leagues confirmeg 
by Oaths, upon.the account of the Pope's diſpenſing with them ; any 
whether their Folly in believing the Pope to have any ſuch Poyer, 
or the Pope's Impiety in pretending to it, be greater, I cannot wel] 
determine ; but 'tis eafie enongh for any one to fee, that this In; 
piety of the Pope doth much reſemble that of Anti-Chriſt, ſpoken 

2 Theff, 2. 4. of by $t. Paul, it being to oppoſe and exalt wig | above all that is cl. 
led God, or is worſbipped : So that he, 4s God, doth fit in the temple of 
God, ſhewing himſelf that he is God : For who, leſs than a God, cah 
diſpenſe with' an Oath, whoſe obliging Power proceeds trom the 
Jus Divinum Naturale ? Or , to whom did the God of Nature 
ever grant a Power of diſpenſing with the Laws of Nature ? Surely 
ſuch a Power as this would turn the World preſently into a very 
great Confuſion, and ſubvert the very Foundation of all Society ; 
For what Prince can be aſſured of the Allegiance of his Sabjett, 
Or, what Truſt can any one Prince put in another ? Or, who can 
have any Aflurance in the Pope himſelf, or any Body elſe, if this 
Opinion ſhould prevail, That the Pope has a Power to Abſolve him- 
ſelf, and all others whom he pleaſes, from Caths and Promiſes ) 
And yet it has prevailed ſo far, and has been ſo much pradtiſed, that 
it occaſioned that Clauſe in our Oath of Allegiance, viz. And far: 


ther J believe, That neither the Pope, no2 any other, hath JPowet 
to Abſolve me from this Dath, o2 any part of it. 
$. 9. Theſe, in ſhort, are the ſeveral Pretences which ſome have made 
for the breaking. of Leagues and ContraQts, even when they are con- 
firmed and ratified by the facred Tie of an Oath : But they are all 
vain, and there are many great and weighty Reaſons, why all Prince, 
but eſpecially the Chriſtian, ſhould be very punQual in the keeping 
and performing of them : As firſt, Becauſe Faith (as was faid be- 
fore) is oneof the weightier Matters of the Law ; not the Law Cere- 
monial or Judicial, which was given to the Jews, but the Law Mo- 
ral, or that Natural Divine Law which is writ in the Heart of eve- 
ry one 3 that Law commandeth many things, but none of more 
weight and concern 3 none more needful and more neceſlary ro be 
obſerved 3 none more uſeful and beneficial to Mankind, than this 
about Faith and Truth. 
$&, 10, Secondly, Becauſe the violation of an Oath doth more diſho- 
nour God than any other Sin, it being an affronting of him, and a 
deriding of him, and a moſt grievous taking of his Name in vain ; 
and therefore let Princes conkder well what they do, for God will 
not be mocked, neither will be hold ſuch gxilleſe, as ſo preſumptu- 
ouſly take his Name in vain. | 
$. 11. And, Thirdly, That God will not, nor doth not hold ſach guilt- 
Tels, appears moſt plainly, by his often revealing of his Wrath againſt 
Covenant-breakers: How ſeverely Zedekiah was puniſhed for not 
keeping Covenant with the King of Babylor, may be ſeen in the 
17th. Chapter of Ezekzel's Prophecy. And when Saul, many Years 
after the Oath, by Joſbna made with the Gibeonites, broke it, and 
ſlew them contrary to the Articles of it, God ſent a Famine among 
the Iſraelites, and would not remove the Judgment until Juſtice 
An. 1414. was executed, and the Gibeonites ſatisfied. As ſoon as the Conndl 
of Conſtance had decreed, That Faith was not to be kept with He- 


retcks 
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reticks and Infidels, a Cardinal Legate 1s forthwith diſpatched away 
into Pannonia ro Hunniades, that famous Chriſtian General, to let him 
know, That the League was to be broken with the Tirks, and the 
War renewed ;, Which ſeemed to him at firſt ro be very abſurd and 
ſcandalous to Chriſtianity , (as well it might, ) but there was no 
diſobeying the Pope and the Council, and ſo the War was renewed, 

and the Event was, The Tarks prevailed every where; an incre- 
dible number of Chriſtians were f{laughtered 3 the Emperor Sigiſ- 
mond was overthrown at Nicapolis 3 and the Legate ſlain and man- 
led by Thieves, before his return home : So that it plainly did _ 
appear, ſaith Monfieur Bodir, Decretum illud quod patribus placue- Vid: 
rat, immortali Deo diſplicuiſſe > That what was pleaſing to the Fa- 
thers at Conſtance, was not pleaſing to Almighty God. About ſome !: 

thirty Years afrer, Uladiſiaws King of Hungaria, made a Truce with An. 1444- 
Amurath, the Great Turk, for ten Years, which was confirmed by an 

Oath, which they mutually ſware each to other. But the Pope diſ- 

liking the Covenant, abſolved the King trom his Oath, ſo that the 

War was renewed, And having joyned 1n a ſet Battle, at firſt the 
Hungarians had the better 3 which the Turk ſeeing, is ſaid to have 

_ pulled the Articles of the Truce out of his Boſfom, and to hold them 

up to Heaven, and ſay, © Chiiſt, if thou art God, as Chyiſtians 

profeſs thou art, then avenge thy ſelf on them, who have ſo highly 
diſhonoured thee, by, bzeaking their Covenant and their Dath, which 

they ſwore by thy Mame ; upon which the Battel turned 3 the Turks 

had a ſignal Viſtory 3 the Chriſtians were vanquiſhed 3 and Ola- 

diſlaus himſelf was (lain in the fight. More inſtances might be gi- 

ven, but theſe are ſufhcient to ſhew, That God will not, nor doth . 

not, hold thoſe Princes guiltleſs who violate their Oaths, and are 
Covenant-breakers. 

Fourthly, and laſtly, The Example of many Heathens may move &. 12. 
all Princes, but eſpecially the Chriſtian, to be panctual, and very 
conſcientious, in keeping of Oaths and Covenants. Marcws Regulns 
being taken Priſoner by: the Carthagenians, was ſent P them to 
Rome about exchange of Priſoners, having firſt taken an Oath to 
return, if he did not effe&t that which he was ſent about ; and he 
conceiving that the exchange which the Carthagenians deſired, would 
be prejudicial to the Roman State, difluaded the Senate from it, 
and according to his Oath went back to the Carthagenians , who 
put him to a cruel and tormenting death; which he could not but 
expect (before he went. Cicero, who relates = 
the Story, ſaith, That he was in a better caſe = ——_— _—_— 
when ſo tormented b y the Carthagenians, than he nex, caprivus, aechores, conſidacls reman- 
would have been in if he had eſcaped by Perjury, fifſer. Offic. lib. 3. pag. 136. Ed, Eraſ. 
And moreover, That the Praiſe did not belong Iraque iſta laus non eſt Yiominis ſed 
tothe Man, but the times becauſe the ancient Ro. remporum, nullum enim vinculum ad ad- 
mans would have no Bond of Aſſurance more ingendam fidem jureju 2" " 
ftriF than that of an Oath. And Plutarch alſo 
laith, That Sextus Pompeins, having OFavins and Antonius in his 19 Anton. 
Ship, who were his Enemies, but tro whom he had ſworn to diſmiſs 
them in Peace, being asked by the Governor of his Ship in ſecret, 
if he ſhould cut the Cables, and carry them away, and ſo make 
him Lord of all the Roxzar Empire, made anſwer, Mar, thou mighteſt 


have 
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have done this of thy ſelf, but now let us be content with what we have, 
EFnopna yh Bn eyuoy, for it is not for me to forſwear my ſelf. 

And here I conclude this Fourth Book of the Jus Gentinm Mi. 
Litare, the Laws of Arms and War ; or, the Secondary Laws of Na. 
- tions, as Mr. Hooker has call'd them 5 that is, thoſe Laws which are 
built upon depraved Nature 3 for I have no more at preſent to fay 
of them than this, The end of all Tar is Peace ; and Peace 
once concluded on, ought to. be kept inviolable. 


The End of the Fourth Book 
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CHAP. L 
What the Church Catholick is, 


— kT 


The Contents. 


A Review of what is contained in the two foregoing Books, $. 1. What 
the Subjet- Matter of this, $. 2. The C an. Catholick in ſome things 
differs from other Societies, $. 3. And in ſome things agrees with 
them, h. 4. Some farther Account of the Contents of this Book, $. 5. 


T hath been declared in the beginning of the Third Book, That 
Nations may be conſidered, either as they are cvilly related one 
to another, and as ſo many particular States and Societies, making 
one grand State and Society ſpread over the Face of the Earth, 

which we may call 'Oxzu}in, or the Univerſe of this Terreſtrial World z 
and in which every Nation may be conſidered as one particular or 
individual Perſon, with Reſpe& one to another, and Adting, and 
Trading, and having a Communication with, and as being related 
one to another by the common Bond of Humanity, even as every 
individual Man is related, and may ſometime or other chance to 
have commerce and dealing, with all others of his kind, over the 
Face of the whole Earth: Or, they may be conſidered as Nations 
related one to another by the Bond of one Religion, having one 
Low, one Faith, one Hope, one Baptiſm, and who as one =p 

ought 
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ought to keep the unity of the Spirit in the bond of Peace, And { 
conſidered, all Nations make up that one Body or Socicty, which we 
call the Catholick Church, of which Chriſt is Read, and of whom 
it is ſaid, AZ Nations ſhall ſerve him. And as to the Laws of Ng. 
tions under the firſt of theſe Conſiderations, we have dil{courſed jn 
the two foregoing Books, viz. both of the Primary Laws of Ny. 
tions, which concern Embaſſy, Hoſpitality, Traftick, and Commerce, 
and the like, in the Third Book 3 and alſo the Securdary, or the Lays 
of War and Arms, in the Fourth. 

And now we are to proceed to the Laws of Nations, under the 
Second Conſideration, viz. The Laws of that Grand Society of the 
Men of all Nations who are Chriſtians, and which we call the C,. 
tholick Church. ' 

Now this Grand Society has ſomething in 1t peculiar, and where. 
in it differs frem other Societies 3 and allo ſomerhing which is com. 
mon to all ather Societies, and wherein it agrees with them : That 
which 1s peculiar to ies ſelf, and wherein it differs from all. other 
Societies, 1s, That it 1s 3 Society not only of God the Father, and 
God the Son, and God the Holy Ghoſt, and all the blefled Angelz, 
and all the holy Men and Believers of one only particular Age, but 
of alt holy Men- and Believers that have been, or are, or ever will 

Heb, 12.22, be in the; World , according to that of the Apoſtle 5 But ye ar 

23: come unto mount Sion, and unto the city of the living God, the heaven 
Jeruſalem, and to an innumerable company of Angels, to the general |. 
fembly, and Church of the firſt-born, which are written in Heaven, and 
to GOD the judge of all, and to the ſpirits of juſt men made perfel, 
From whence 1t appears, That the Church Catholick in the generi 
Notion of it, is a Society of all the pure, intelle&ual Beings of the 
whole World, even of the Father of Spirits, and thoſe Sons of the 
morning, and of him who was, and 1s, and is to come, and of the 
Spirits of all juſt Men made perfect, that have been, are, or ever 
ſhall be: A Panegyry, ( as there the word 1s) a general Aſſembly ; and 
in this it difters from all other Societies ; as alſo in that, ſome of the 
Laws of this Society, the Church, are.ſupernatura}, and revealed by 
God, concerning| that kind of Worſhip and Homage he would have 
his People to pay him. 

That which it hath in common with other Societies, and where- 
in it agrees with them, 1s, That: that part of it which is always up- 
on Earth, and is called the Charch Militant. confiſts of Men as other 
Societies do; and as a Society hath the ſelf-ſame Original Grounds 
as Other Politick Socicties have, namely a Natural Inclination to So- 
ciety and Communion, a conſenting to ſome Bond of Allociation, 
an earneſt love and deſire of Self-preſervation, a finding ont of: ways 
and means to bring that to paſs ; and by good conſequence, both a 
Skill and a Power of making Laws, for the well-ordering and go- 
verning of its ſelf. 

So that in treating of the Government, and Legiſlative Power, 
and Laws of the Catholick Church, we ſhall have occaſion ro fav 
ſomething in the ſeveral following Chapters of this Book, to cach 
of theſe enſuing Propolitions, wiz. 


F irſt, 
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Firſt, That this Society of the Church Catholick hath ſome Laws 
which are Supernatural, contained 1n that Code of infallible 
Laws, ( given by that only Law-giver, who js both able to ſave and 
to deſtroy, ) about that kind of Worſhip and Homage his People 
are to pay him; and by which it 15s to be guided, directed, 
and governed, in all Matters cf Faith and Do&trine, and all 
other things whatſoever, that are abſolutely neceſlary to ever- | 


laſting Salvation. 


Secondly, That this Society of the Church Militant conſiſting, as 
all other Societies, of frail and ſinful Men, would, befides its 
Laws Supernatural, ſtand in need of others alſo, tv be made 
pro hic & nunc, and as occalion ſhould require, for the keeping 
of it in Unity and good Order, even as all other Bodies Poli- 
tick do ſtand in need continually of making other Laws, be- 
ſides the Fundamental ones of the Society. 


Thirdly, That ſeeing this Society doth conſiſt of more Individuals 
than any other Body Politick ever did 3 and ſeeing that all the 
Individuals of any Body Politick, are never ( becauſe it is im- 
poſlible ) atlembled together about making Laws, the Legi(la- 
tive Power in this Body, mult needs be in the Governors of 


the ſeveral parts thereof, 


Fonrthly, That ſeeing this Body was to be Catholick, and diffuſed 
over the whole World, therefore was it needful that its Go- 
vernment alſo ſhould be Catholick, and ſo dilated. And ſee- 
ing the Roman Empire, in, and under which Chriſt was born, 
was then fo far extended, as to be ſaid by St. Lake to be Occu- (154% 
menical, it was thought expedient ( asit ſeems) by the Apo- wui/lu, 
ſtles and their Succeſlors, that the Government of this Grand 
Society ſhould in ſome ſort be accommodated to that of the 


Roman Empire. 


Fifthly, That the humane poſitive Laws of this Grand Society do 
conſiſt, partly in ſome Rites and Cuſtoms found to be the ſame 
in all parts of it, and which may be called (if any one will) 
its Common Law 3; and partly, of the Decrees of Gene- 
ral Councils, which are uſually termed the Canor Law, and 
ay (if any one ſo pleaſe) be fitly enough called its Statute 
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Hooker, Ib, 


CH AP. II. 


Of the Laws of the Church Catholick, which are Superna. 
tural, and its ſtanding Laws. 
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Theſe Laws Supernatural in reſpe& of their Origin, $. 1. And becauſ; 
they are a Rule of Supernatural Duties, F. 2- And becauſe thoſe Dy. 
ties cannot be performed without Supernatural Grace, $. 3. IW 
this Law contains ſome Precepts laid down iu the Law of Natur, 


9. 4. 


Hoſe Laws which are contained in the Code of the Sacre( 
Scriptures, and which the Great God of Heaven and Earth, 

out of his Mercy and Compaſſion to the Sons of Men, has given to 
his Church, we call Supernatural, both by reaſon of their Origin 
which is Divine, and becauſe they are a Rule of Supernatural Dy. 
ties. For, ſeeing that everlaſting Salvation, which 1s the Jaſt and 
higheſt eſtate of PerfeQion, is ( as Mr. Hooker faith) to be received 
of Men in the nature of a Reward : ( great 7s your reward in heaven, 
faith Chriſt, Matth. 5. 12.) And ſeeing that Rewards do always 
preſuppoſe ſuch Duties as are rewardable, and that the natural way 
to Bleſſedneſs muſt needs be that of Works, becauſe 'tis not poſlible 
that Nature ſhould find out any other way than only this 3 and ſeeing, 
if we ſhould examine all the Works which have been done fince 
the Foundation of the World, no one Man can ſay my ways are pure: 
From whence it is plain, That there is no poflibility of Man's being 
ſaved this way, and that therefore there is either no way to Salya- 
tion 3 or, if any, a way which is Supernatural, viz. A way which 
could never have entered into the Heart of Man ſo much as onceto 
conceive or imagine, if God had not revealed it unto him ; which 
therefore is called often by St. Pax! the Myſtery, or the Secret way of 
Salvation, and is founded in the tender Compaſſion of God, behold- 
ing us drowned and ſ{wallow'd up in Miſery ; and then appointing 
our Redemption to be made by the precious Death and Merit of a 
mighty Saviour, who hath witneſſed of himſelf, ſaying, J am the way; 
that is, the way to eternal Happineſs. | 
Now eternal Happineſs ( as was faid before )'is to be received in 
the nature of a Reward, which ſuppoſeth ſomething to be done by 
us which 1s rewardable 3 and it hath been ſhewn moreover, that no- 
thing can be done by us naturally which is rewardable ; and there- 
fore was our bleſſed Redeemer ſuch a Law-giver, as was not only 
by his Laws to preſcribe, but by his Merits to enable us to perform 
Supernatural Duties : And theſe Duties are ſuch as Faith, and Hope, 
and Charity. Faith, the principal Obje whereof ( ſaith Mr. Hooker ) 
is that eternal Verity which hath + anche the Treaſures of hidden 
Wiſdom in Chriſt ; Hope, the higheſt Obje& whereof, is that everlaſt- 
ing Goodneſs in Chriſt, which ſhall quicken the dead ; and Charity, the 
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final Obje# whereof, is that incomprehenſible Beauty which ſhineth in 
the Conntenance of Chriſt the Son of the living God. The firſt of which 
begins here with a weak Apprehenfion of things not ſeen, and end- 
eth with the intuitive Viſion of God in the World tocome 3; the 
ſecond hath here a trembling Expectation of things far removed, 
and as yet but only heard of, and endeth with the real and atual , 
fruition of that which no Tongue can expreſs ; and the third be- 5 
gins here, with a weak Inclination of Heart towards him, unto whom 
we are not able to approach, and endeth with ſuch an Union as is 
higher than the reach of the Thoughts of Men. Beſides, there are 
ſome things commanded 1n this Supernatural Law, which muſt 
needs ſeem to a meer natural Man to be againſt Nature; as the cut- 
ting off Right-hands, plucking out Right-eyes, loving Enemies, bleſ- 
ſing Perſecutors, doing good to thoſe who do hurt to us, being kind 
to thoſe who uſe us deſpitefully, taking up the Croſs, _— all 
Injuries upon the Buckler of Patience, and in fo doing poſleſting 
our Souls, as having a moſt comfortable enjoyment of life z and 
ſome others of like nature. Nay, thoſe Sacraments which in this 
Law are ordained and appointed, and ſome of thoſe Articles of 
Belief in this Law propoſed , as that the word was made fleſh, aud John 1. 14, 
dwelt amongſt us 3 and that there are three which bear record in heaven, 
the Father, the Word, and the Holy Ghoſt; and that theſe three are one : 1 John 5. 7. 
And the like are all ſuch Duties, and Articles, and Sacraments} as | 
without which there 1s no Salvation to be had; and yet was there ne- 
ver any mention made of any of them, except in that Law which God 
himſelt hath from Heaven revealed; nor any Syllable ſo much as 
mutter'd, with any certain Truth concerning them, more than hath 
been Supernaturally received from the Mouth of the eternal God : 
And therefore the Laws concerning theſe things are Supernatural, 
both in reſpect of their Origin which is divine, and in regard. of 
the things by them enjoyned 3 which are ſuch as have not in Na- 
tare any Cauſe from which they flow, but were by the voluntary ' 
appointment of God ordained beſides the courſe of Nature, to reCti- 
he Nature's obliquity withal. 

Again, Theſe Duties, and Articles, and Sacraments, do all re- &. 3. 
quire ſuch aCts of Faith as are not to be performed without Super- 
natural Grace z upon which account it is, that Faith 1s called the 
wozk of God 2 This is the work of God, that ye believe in him whom John 6. 25. 
he hath ſent. And when Peter told Chriſt, that he and the reſt of 
the Apoſtles believed, That he was the Son of the living God ; 
Chriſt ſaid, That fleſh and blood had not revealed that to him : Becauſe wuth. 16. 19, 
it required a greater act of Faith than ever could proceed from Fleſh 
and Blood ; that is, from meer Nature, to believe that he whom they 
law before them, and were then talking withal, was God manifeſted 
in the Fleſh, In the Sacrament of Baptiſm we are to believe, That 
our Union with the Body of Chriſt is effe&ted, and that the ſprink- 
ling of the Body with Water, ſhall be prevalent for the waſhing 
away the Sin of the Soul, And in the bleſſed Sacrament of the Eu- 
chariſt we are to believe, That our Souls ſhall be fed and nou- 
nſhed by the Body and Blood of Chriſt, even as our Bodies are fed 
and nouriſhed by Bread and Wine becauſe Chriſt our bleſſed Re- 
deemer, and only Law-giver, hath ordained, that thoſe —_ 
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(hall always in that Sacrament be looked upon as his Body and his 
Blood, all which are as far beyond the reach of Nature and there. 
fore, as our Salvation was from Heaven, ſo the Law which propoſeth 
It is Divine, ay the Duties it requires ſupernatural, and the Ability 
to perform thoſe Duties of meer Grace, and the work of God, 
Y. 4+ 'Tis true indeed, that in this ſacred Code of ſupernatural Lays, 
there are alſo many Precepts of Duties which are taught and enjoyn. 
Eccl. Pol. lib. ed by the Law of nature 3 Ard #t is not vain (faith the betore-named 
IIS 82. Author) that the Scripture aboundeth with ſuch great ſtore of Laws of 
this kind ; for tho' the principles of the Law of Nature be eaſe, 
yet concerning that duty which that Law requires at the hands of 
Men, in a number of things particular, fo far hath the natural un. 
derſtanding even ef ſundry whole Nations been darkened, that 
they have not diſcerned, no, not groſs Iniquity to be Sin : It was 
but requiſite therefore, that this divine Law ſhould herein help our 
Imbecility, that we might the more infallibly underſtand what ig 
Good and Evil. And becauſe Salvation 1s not to be obtain'd with. 
out ſupernatural daties 3 yet ſo, as not quite excluding thoſe which are 
natural; therefore, together with ſuch ſupernatural Duties, as could 
not poſſibly haye been otherwiſe known to the World, the ſame 
ſupernatural Law which teacheth them, teacheth alſo ſuch natural 
Duties, as could not by the light of nature eaſily have been known; 
and thus, tho? they are natural in themſelves, yet are they ſpiritual 
diſcerned by us, and the evidence of God's own Teſtimony, added 
unto the natural aſſent of Reaſon, concerning the certainty of them, 
doth not a little corroborate and confirm the ſame, 
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The Divinity of the Legiſlator, $. 1. The manner of the Legiſlation, $. 2. 
The great excellency of theſe Laws, F$. 3. The eminency of their 
promulgation, $. 4. The extent of their JuriſdiFion, $. 5. The 
perpetuity of their Obligation, 5 6. 


&. I. Oma Pompilizs made the old Romans believe, that he had a 
Conference with the Nymph Egeria, before he ſet about the 

Plurarch in Making of their Laws; and Lycurgws is ſaid to have conſulted an 
vic. Lycur. Oracle about his fo fam'd Rhetra ; by which it plainly appears, how 
much they defir*d, that their Laws ſhould be thought of divine ex- 

traftion, although they themſelves could not in the leaſt pretend to 

$ Divinity ; But theſe Lawsof the Church Catholick we are now dil- 
F courſling of, came not only from Heaven, but were alſo delivered by 
Aeb. 3. 19, the God of Heaven himſelf, and were not ordained by Angels in the 
hand of a Mediator, as were the Laws of Moſes; but — = 

ated, 
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ated, and Conſtituted, by God manifeſt in the Fleſh, The Jews 
were ſore afirightened and amazed by the Thunderings and Ligh- 
tenings when the Law was given upon Mount Sinaz, and defir'd not 
to hear any more the immediate Voice of God, or ſee him Face to 
Face : And now when this far more excelleat Law of the Goſpel was 
to be delivered, the Legitlator was to be divine 3 but yer his Divinity 
was-to be veiled with human Nature, that he might appear as a 
Man like unto thoſe to whom he gave it, and as one raiſed up from a- Dent. 18. 1% 
mong their Brethren. And certainly, the preparation of the huma- 
niry of Chriſt, to this great Office of Prophet and Legillator, was 
ſuch, as nothing can be imagined more ſublime and excellent 3 he 
was conceived by the Holy Ghoſt, and born of a Virgin, and his 
Birth is made publick by the decree of great Ceſar in the Weſt, and 
by a new Star in the Heavens, to the Mas: of the Eaſt 3 and they, 
though coming from far and remote Parts, were taught by Heaven, 
to declare openly to the Fews, what the Jews themſelves either could 
not, or would not underſtand, viz. That he was to be their Legilla- 
tor and King ; Where is be (lay they) that is born the King of the 
Jews, for\we have ſeen his Star in the Eaſt. And thus was the fleſh of 
this great Prophet and Legiſlator raiſed up ! and thus was he born! 
and after his Birth, he ſucked the bleſled Milk, and the humanity 
grew as the Fleſh of other Children,, who had the honour to be 
born under the ſame Conſtellation with him; yet was the Divinity 
all the while preparing it for the great work of his Legiſlation; and 
at x2 years old, there is a ſufficient evidence and ſpecimen thereof 3 
for at that Age, to the great aſtoniſhment of all Beholders, this Law- 
giver diſputed with, and confounded all the great Do&ors of the 
Jewiſh Law. Afterwards, at ſeveral times, had he the teſtimony of 
a voice from Heaven, which the Jews called the Bath Col, or the 
Danughter of Thunder, which declared him to be the eternal and only 
begotten Son of God, and to have power and authority of giving 
Laws unto the whole World; for ſo the voice ſaid, Dim ye are to 
hear, Mark 9. 7. and Year ye him, - Mz. 17. 5. all which do plain- 
ly declare, not only the authority, but the divinity. of our Law- 
giver. | 
Again, if we conſider the manner of the Legylation, or the way YF. 2- 
of the delivery of this Law, it will ſhew it to be divine and ſuper- 
natural z for it wasſuch as made all to wonder at the gracious Words j,q, , 
which proceeded out of his Mouth, ' and tro be aſtoniſhed at his 
Do@rine, for his Word was with power ; and in another place 
juſt after his delivery of this Law, 'tis faid, that he Yavght auth. 4. 29. 
ws YZuriay £yar, as one having Authority, and not as the Scribes 5 not 
a the Scribes! alas! their glofſes upon the Law of Moſes were ſich 
pirifu], jejune and lifeleſs things, that they made little or no im- 
preſſion vpon the Spirits of their Auditors, But Chriſt ſpake as an 
eunxexmyp, that is as one who ſpoke of himſelf, and was not to 
make ſome new gloſles only upon the Law of. Moſes, but to give a 
new Law himſelt ; and it 1s to be obſerved, how upon that account 
he doth not prefix to what he delivered to them, Thus ſaith the 
Lo, as did Moſes and the Prophets, but J ſay Unto pou, as may 
be ſeen all along in his Sermon on the Mount Ol:ze, where this Law 
was given. Ina word, there was ſuch a Greatneſs and Majeſty in 
the 
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the delivery of this Law, that all who heard it ſaw plainly, that the 
mighty power of God was in him who gave 1t, and that Newer 
Pan ſpake as he ſpake. SEL E 

Again, The great excellency of the matter contained in this Lay, 
ſhews it to be ſupernatural. The matters of ſome Laws are of very 
little moment 3 nay, the ſubje& matter of the Laws of ſome of the 
Grecian Lawgivers, has been no better than Sin and Iniquity ; and 
I think that many cf the Laws of Mahomet are much of the ſame 
nature : But the Laws of the bleſſed and everlaſting Goſpel favour 
of nothing but that which is divine and heavenly, pure and ſpiritual, 
ſublime and excellent 3 in them we have the promiſes of eternal 
happineſs; and in them are revealed, not only the Myſtery, bur the 
means alſo of Man's Redemption, which was ſuch a riddle to the 
World, before the giving of this KAINH AIAOHKH, or anew Lay, 
that it was a ſtumbling block to the Fews, and to the Greeks fooliſhneſs; 
The way of Holy Living is more perfectly here deſcribed than ever 
it was before 3 and all the Rules of Athicks and Morality, laid 
down by all the ancient Philoſophers, are not to be in any fort 
compared to thoſe abour juſt and fair Dealing, contained 1n this 
divine Law : But upon this Head I have ſaid ſomething before, and 
therefore I ſhall not now inſiſt any longer upon it. 

Again, The excellency, and alſo the divinity of the Evangelical 
Law will appear, by conſidering the eminency of its promulgati- 
on. There ought to be Uor Tubz, betore a Law can have any 
force z becauſe a Law is for a Publick Good, and therefore ought 
to be made known after a publick manner, for as none can delire 
an unknown Good, ſo none can obey an unknown Law. The an- 
cient Laws of the Romans were for this reaſon called the Laws of the 
XII. Tables, becanſe upon Tables they were made publickly known; 
and we read of the 2&ores, xuppes, and the way of the Athenians, vis, 
their Pillars of Braſs and Stone, upon which their Laws were writ- 
ten, that ſo the People might have recourſe to them to read them: 
The Law of Moſes alſo was publiſhed upon Mount Sinai after an 


eminent manner, and alſo writ upon Tables of Stone : Now the Law 
'we are now treating of, had a more eminent promulgation than 


any Law whatſoever ; it was delivered upon Mount Ol:vet, and its 
ſound went out quickly into all the ends of the Earth : For God, 
by a miraculous Gift of Tongues, and a, wonderful effuſion of the 
Holy Spirit, enabled the Apoſtles to gy It.to all Nations and 
Languagesz ſo that as it was enacted by a divine Power, it had 
withal a ſupernatural promulgation. 

Again, The great excellency, and withal the divinity of the 
Laws of Chriſt appears from the extent of their Juriſdiftion ; For 


all Laws whatſoever are limited in this reſpe&, except theſe Laws 


of Chriſt, and the Law Eternal, and the Law of Nature. The 
old Romans, and no other, were obliged by the Laws of Num; 
and the Athenians and Lacedemonians, and none beſides, by thoſe 
of Solon and Lycurgws : The Law which God gave to Abram, was 
but for thoſe of his Family, and that of Moſes was but for the 
Jews : But this Law of the Goſpel is a Law for all the Nations of the 
Earth, and Chriſt our Lawgiver was to bring forth Judgment unto 
the Gentiles, as we read Iſai. 42. 1. And the Iſles were to wait for his 
Law, as it follows there in ver. 4. Laſtly, 
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Laſtly, The perpetuity of their Obligation declare the excellency Y. 6. 
and divinity of the Laws of Chriſt. All humane Laws were at 
firſt made, that they might be a Standard by which Right and 
Wrong might be tryed : But yet we find, by comparing the Re- 
cords of old Times with the Conſtitution of the preſent, and the 
Genius of the People of one Climate with thoſe of another, that 
the Wit of Man was never yet able to make Laws to fit all Times 
and all Places; Nay we know, that ſome Lawgivers have out-liv*d 
the uſefulneſs of their own Laws, and have found, that all hy- 
mane Laws are but of a Temporal Obligation only. *His true in- 
deed, the modern Fews contend for the Eternity of the Law of 
Moſes, but with the Folly and Vanity of ſuch as are wholly given 
up to a reprobate Senſe : For can any but ſuch believe, that God 
would have the Sacrifices of Beaſts offered up to him for ever? 
Or that he is a God who delights in Blood ? Or ſuch a God as 
cannot diſpenſe with his own Ordinances? Or that his Wiſdom is 
ſo little, that he cannot ordain any other way of Worſhip, but 
that which he appointed the Jews £ Or that there 1s any thing in 
the Law of Ceremonies which makes it unalterable? Surely God 
made a Covenant with Abram, that in his Seed all the Nations of 
the Earth ſhould be blefled; and can we think, that the Law Ce- 
remonial, which came 430 Years after, ſhould make that Cove- 
nant void ? No, faith the Apoſtle, For if the Inheritance be of the 64. 3- 17,18, 
Law, it is no more of Promiſe, but God gave it to Abram by Promiſe ; 
the Law therefore was added becauſe of Tranſgreſſuon, till the Seed ſhoul4 
come to whom the Promiſe was made: That is, until Chriſt, the 
great Lawgiver ſhould come, who ſhould aboliſh the Law of Moſes, 
and eſtabliſh the Law of ar everlaſting Goſpel in its place: A Law! xev. 14. 5. 
which is « ſure word of Prophecy, to which we ſhall do well to 
take heed, as to a light ſhining in a dark place; A Law! which 
obligeth all Mankind 3 A Law! of an eternal Obligation 3 A 
Law! to continue fo long as the Sun and Moon endureth 3 A Law ! 
which contains in it the Counſel of Heaven, and all the Will and 
Mind of God which he has determined to be made known to the 
Sons of Men : In a word, A Law! which contains not only the 
Promiſes, but the only way and means alſo of attaining eternal hap- 
pines. And ſo much for the Laws of the Church Catholick, which 


are ſupernatural. 
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CHAP. IV. 
Of the Laws of che Catholick Church, pro hic & nunc, or as 


occaſion may require. 
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The depravedneſs of Humane Nature requires that ſuch Laws be in the 
Church, $. 1. And ſo doth many things in the Divine Law left in. 
different, F. 2. There was a need of ſuch Laws in the very time of 
the Apoſtles, $. 3. The Apoſtles made ſuch Laws, F$. 4. Their wy 
of proceeding a Rule for After- Ages, $. 5. The Charch could not have 
Plited without a Power of making fach Laws, 4. 6. 


Hat the Grand Society of the Church Catholick, which con- 
filts but of frail and finful Men, as all other Politick Societies 
do, ſtands in need of ſome other Laws, beſides its Laws Supernaty. 
ral, to be made as occaſion ſhall require, to keep it in Unity and 
ood Order, will need bur little proof: For humane Nature being 
In" by woful experience, tobe frail and prone to Evil, and lack 
and backward enough as to the performance of the Laws of God: 
It follows thence, that there muſt and ought to be Laws made, by 
ſome Power or other, to provide that the Laws of God be not 
ſlighted, unexecuted, and neglefed : And this would hold, if we 
could conceive, that not only all things neceflary to Salvation, but 
that all other indifferent things alſo, were moſt amply and ſufficiently 
provided for in the Sacred Code of Divine and Supernatural Laws, 
But it is far otherways: For a number of things there are ( ſaith | 
Mr. Hooker ) which the Scripture hath not provided hr by any Law, but 
left them to be ordered by the Laws of thoſe who ſhall have the Legiſle- 
tive Power, in this Grand Society, which is called the Church. And 
this is plain enough from what has been ſaid before, viz. That in 
Scripture general Laws only are ſet down about ſuch matters, that 
ſo particular Laws may be deduced from them : As for inſtance, 
'tis one Apoſtolical Law or Canon, That all things be doe for Edif- 
cation , and another, That all things be done Decently and in Order; 
but we do not find it any where ſaid, what will tend to Edification, 
or what is Decent and Orderly, but left wholly to be determined 
by Laws Eccleſiaſtical. So that I ſay 'tis moſt plain, That this Body 
of the Church Catholjck, even as all other Bodies Politick, hath need 
of hnmane poſitive I tor the keeping of it in Unity and good 
Order, and for its Setf-preſervation, belides thoſe which are ot Di- 
vine Original, and enjoyn Supernatural Duties: For if all other $0- 
cieties of Men ſtand in need of poſitive Laws, upon all Occurrences 
and emergent Occaſions, beſides the Fundamental ones of the $0- 
ciety, why this Society of the Catholick Church ſhould not alſo 
need them, let any one, if heis able to do it, ſhew. 
But indeed it plainly enough appears, That the Church both 
needed, and would always need ſuch Laws, from what happened 
and 
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and was done even in the Apoſtles days : For tho' by the Doctrine 
of the Goſpel it was plain enough, that the Law which came by Moſes 
was not any longer to be obſerved, but Faith and Truth which came 
by fee Chriſt ; and that the Jewiſh Polity was ſhortly to have an 
end, ſeeing Chriſt had foretold, that many then preſent might hve 
toſce the Temple in ſuch a deſolate condition, as not to behold one 
Stone of it upon another; yet, notwithſtanding all this, the Fewiſh 
Converts were for obſerving the Law of Moſes, together with the 
Laws of Chriſt ; yea, and were of Opinion, that no Gemtiles could 
be good Chriſtians, unleſs they did ſo too. The Gentile Converts, 
on the other hand, thought they might be very good Chriſtians 
without being Circumciſed, or obſerving the Laws of Moſes, and 
without forſaking ſome Rites and Cuſtoms of their Fore-fathersz as 
eating the Blood or the Fleſh of any Creatures which were ſtrangled, 
or being preſent at thoſe Feaſts in the company of their Friends 
and Relations, which were made of things offered unto Idols ; or, 
notwithſtanding their committing of Fornication, which the Greeks 
accounted of as a ſmall Crime, although Chriſt had declared it un- 
lawful to be committed ſo much as in Thought. And thus was it 
concluded, and theſe were the Sentiments both of the one and the 
other ſide. | 

Now for the ending of this Controverfie, a Council is called, $. 4. 
FuviyMmoav 5 of 'ArrigoMat 3% of IpeoBurren 3 The Apoſtles and Elders 
came together to conſider of this matter, as we read As 15. 6. and 
after much diſputing and deliberation, and Peter's ſhewing how the Veſ 7,8, 9: 
Gentiles had been converted and fanCtified by his Preaching 3 and 
Pay['s declaring what Wonders and Miracles God had wrought Y#ſ 12. 
among them by him and Barnabas; and James's confirming what Verſe 16. 
| Peter had ſaid, by the Writings of the Prophets; a Law is made 
upon this emergent occaſton, for the ending and clearing of theſe 
Doubts and Scruples 3 which was, That tho' Chriſt had no where 
ferbidden the Circumciſion of the Gertiles, yet by that Law it is 
enated and ordained, that they ſhall not be under that Yoke, but 
only ſubject to the terms of Proſclytiſm at large, or che Laws given 
to the Sons of Noah, as ſome underſtand the pallage; or, as it is 
plain, That they ſhould comply with the Fews in abſtaining from verſe 29. 
things ſacrificed to Idols, from Fornication, from things fron and 
| from Blood. And, on the other hand, that — Converts ſhould 
| abateof their Rigour, and not require of the Gentiles the ſtrict terms 
of complear Judaiſm. And then to ſhew that this their Canon or 
Decree: was to be a Law to the Catholick Church for ſome time, and 
til farther order was taken about it, they ſend their Synodical Epi- 
ſtle by choſen Mefſlengers to the Church of Antioch, and other Verſe 22,23. 
Churches in the Provinces of Syria and Cilicia, And thus was that 
Controverſie ended, and all Parties did rel(t fatisfhed, and the Brethren 
at Antioch rejoyced at the Conſolation. Verſe 31. 

Now from hence we cannot but obſerve, That it cannot well be &. 5. * 
expected but that Doubts and Scruples will always ariſe, and be in 
the Church, ſeeing that it was not free of them even while the Apo- 
[tles themſelves were alive ; and, moreover, that a way ſeems here 
to be chalked out, for the ending and determination of all ſuch 
Doubts and Scruples,whenſoever they ſhall ariſe,viz. by the aſſembling 
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the Rulers of the Church together, fairly to debate, and then tg 
make Laws and Canons about ſuch matters. For 1t was not altoge. 
ther neceſſary, as a learned Man has well obſerved, that there ſhoulq 
have been ſuch a great Aſſembly of all the Apoſtles and Elders about 
this buſineſs, ſeeing the determination of one Apoſtle had been ſuf. 
ficient, becauſe inſpired with an infallible and unerring Spirit 5 yer 


' was the Deciſion made by way of Council and Atlembly ; and, ng 


S. 6. 


Perpetual G6 
< er 1:nent of 
Chriſt's 
Church, C. 16. 


, art En; % 


doubt, by the Dire&ion of Heaven its ſelf, to ſhew who ſhould be 
the Makers, and what ſhould be the way of making Laws Eccleſia. 
ſtical in future Ages, viz.. By a Conncil of ſuch as ſhould bave the 
Care of Souls committed to their Charge, and ſhould be Legal Suc. 
ceſſors to thoſe Apoſtles and Elders then aſſembled at Jernſalem, 
And therefore to bring this Point to a full iflue 3 as no Body Poj;. 
tick can ever ſubfiſt long, without a Power and Skill of makin 
Laws for its own Preſervation ; ſo the Society of the Church Cz. 
tholick, could not any ways have ſubſiſted, either 1n the Days of the 
Apoſtles, or 300 Years after, if it had not been inveſted with ſuch, 
Power, and continually made ufe of it as occaſion required : For 
ſeeing it behoveth every Society to put an end. to all Contentions 
and Controverſies by its Laws and Injundtions as foon as it can, 
leſt perpetual Strife and Diviſion bring about its final Confukion; 
and fecing there is no other way of ending Controverhes, but by 
ſome Judicial Hearing of them, and then determining of them ; and 
ſeeing that Judges muſt be either gle or aſſembled, and the ſingle 
either Sovereign and Sapreme, or tome appointed by thoſe who are 
ſuch; and ſeeing the Catholick Church, tor the ſpace of 300 Year, 
and till the Days of Conſtantive the Great, had no Supreme Judge, 
nor any appointed by:their Warrant, to hear and determme of their 
Cauſes and Differences: It thence follows, that either tt had no Go- 
vernment at all, and that the Church of the God of Crder was in 
a {tate of Confuſion 3, or elſe, that it was ordered and regulated by 
the Laws of particular Governors, in the ſeveral parts thereof, fuc- 
ceeding the Apoſtles, and according to their Example attembling 
together, as time and occaſion required, to make Laws and Canons 
for the Government of the whole: And if ſo, that then Chriſt dil 
not ſettle the Sword to be a general and perpetual Rule for the 
Government of his Church. For then ( as Brſhop- BzIſox obſerves) 
without *a Prince there could be no Church; and conſequently, 
nether in the Apoſtles times, nor 3o© Years after, had Chriſt any 
Church bereon Earth 3 ſeeing none of the Roman Princes, who were 
Lords of the World, publickly maintained the Chriſtian Faith betere 
Conſtantine : But ſeeing we are moſt certain, that there was then a 
Church, and ſeeing we do not find any ſingle and Supreme Judge, 
on whom the Church did then depend, for the debating and ending 
of Eccleſiaſtical Strifes and Contentions, we mult conclude. that the 
Paſtors of the Church, who ſucceeded the Apoſtles in the Care and 
Charge thereof, did afſemble together as occalion required, and: with 
mutual Conference and Conſent , performed thoſe Duties to the 
Church 1n general, which otherways they did to each particular 
Place and Perſon ; that is, they met together at all times when need 
required, to make Laws and Canons, for the preſervation of Unity 


and Order in the Catholick Church. 
CHAP. 
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CHAP Ye 
Who Legiſlators in the Church according to the Scripture 


Account, 


The Contents. 


All Legiſlative Power in the Church derived from Chriſt, $. 1. -Given 
by him to his Apoſtles to be left to their Succeſſors, $. 2. The Apoſtles 
Legiſlators in the Council at Jeruſalem, $. 3. They by Ordination 
and Impoſition of Hands did really and atnally conferr this Power 
upon others, h. 4. This Power in thoſe, called Biſhops, Overſeers, and 
Elders, in the Church of Epheſus, $. 5. And in Timothy axd Titus, $.6, 
And in the Angels of the Seven Churches of Alia, Q. 7. 


rf Aving ſhown in the foregoing Chapter, that the Church Ca- y. I. 
tholick has need of other Laws to be made pro hic & nunc, 


and as occaſion ſhall require, befides thoſe Laws recorded in the Holy 

Scriptures : Even as all other Bodies Politick ſtand in need conti- 

nually of other Laws befides the Fundamental ones of the Society. 

It now remains toenquire, who are the propet and immediate Law- 

makers in the Church, and from whence their Legiſlative Power is 

deriyed ? And as for the Law-makers, feeing that this Society of the 

Church Catholick confiſts of more Individuals than any other Socie- 

ty everdid ;z and feeing that all the Individuals of any great Society 

never were, or can, becauſe it is impoſſible, be aflembled together 

for the making of Laws; the Law-makers in this great Body, can be 

no other than the Heads and Governors of the @veral Parts there- 

of. And as for their Legiſlative Power and Authority, from whence 

ſhould it be derived, but from Chriſt who! is the Head of the Body 

the Church 2 St. James ſaith, That in the Church we have but one James 4. 12. 

L aw-giver, who 1s both able to fave and deſtroy : And the holy Pro- 

phet toretold, that this Law-griver was to bring forth Judgment unto Iſaiah 42. 1; 

the Gentiles ; and that the Iles were to wait for his Law. And in the & 4 

Scriptures of the New Teſtament it is plain, That our Lord Chriſt 

was the Apoſtle and High-prieſt of our profeſſion 5 and the Biſhop and Hb. 3 1. 

Paſtor of Souls ; and was anointed to that Othce immediately after 1 Pet: 2. 15. 

his Baptiſm, with Power and the Holy Ghoſt, which deſcended then 4#+ 10. 37- 

upon him in a bodily ſhape 5 and a Voice from Heaven then faid, ro no —__ 

bear ye him; So rhar it 1s very manifeſt, That Chriſt is the Great 

Law-giver in his Church, and that all Legiſlative Power 1s derived 

from himz who, himſelf alone, did exerciſe that Power while he 

was upon Earth, by giving a new Law upon Mount Olivet, and do- 

Ing many things which did plainly declare his Sovereign Juriſdiction : 

| For tho! he called Twelve Apoſtles, and ſent our Seventy Diſciples, kx 14. 

| and gave them Orders ro Preach, and Baprtize, and work Miracles, ES 
'yer did he execute, fo long as he lived upon Earth, all LegilJative 

Power and Epiſcopal Authority himſelf; for he alone ordained, 

and fent, and commiliionated 3 and they only wronght Miracles, 
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and Preached, and Baptized, as in a ſecond and third Order yy. 
der him. 

But after his Death and Reſurreftion, and a little before his AC. 
cenſion, he gave his Apoſtles a larger Commithon than before, viz, 
A Power to execute the ſame Apoſtolical, Epiſcopal, and Paſtoral Of. 
fice, for the well-ordering and governing the Church, which he him. 
ſelf had hitherto executed; As my Father ſent me, ( ſaith he) @ 


' ſend J you ;-and that they might be enabled to perform that Ottice, 


as he was enabled to perform it, he gives them the Holy Ghoſt, ag 
the Father had given it him 3 for ſo it follows, And when he had ſaid 
this, he breathed on them, and ſaith unto them, Receive ye the Holy 
Ghoſt. As my Father ſent me to be an'High- Prieſt of good Things, 
and an Apoſtle of glad Tidings, and a Biſhop and Paltor of Souls, 
and to gather together a Church, and to Rule, and Guide, and Go. 
vern it; ſo do I ſend you, and ordain you to the ſame Office, Ag 
the Holy Ghoſt deſcended upon me when I entered upon my Office, 
and a Voice was heard from Heaven, to manifeſt and declare who 
I was, viz. The Son of Hod, and that I was ſet apart for thar Ot. 
ficez ſo do I now give you the Holy Ghoſt, to enable you tor that 
Office 3 and by this External a&tion of Breathing, I declare, that 
you are ſet apart for it by me. AndasI came to be a Founder of 
an Holy Church, and the Author of an Holy Religion, and the 
Chief Shepherd of a Flock, and to appoint Holy Rites, and to com- 
miſſion and ordain them who ſhall perform thoſe Holy Rites ; {6 
do I now ſend you to take care of that Church, to teed and guide 
that Flock, to teach that Holy Religion, to perform thoſe Holy 
Rites your ſelves, and to conſecrate and ordain others to do the 
like, that ſo this my Church may be guided and governed by you, 
and thoſe who ſhall ſucceed you, until my coming again to Judg- 
ment 3 and doubt ye not of a Power, and Ability to perform all this 
for, ſaith he, Lo! I an with you always, even unto the end of the World; 
which cannot be underſtood only of the Apoſtles in their proper 
Perſons, but of their Lineal and Legal Siuccetlors : ' And therefore 
when the Father ſent Chriſt, he gave him a Power of ſending others; 
and when Chriſt ſent the Apoſtles, he gave them the ſame Power; 
and when the Apoſtles ſent others, they gave them the ſame Power 
alſo 3 and ſv thoſe others did not only ſend, but tranſmit withall a 
Power of ſending others, unto the end of the World : All which 
methinks 1s very plain and clear, viz. That Chriſt, as Chief Law- 
giver 1n his Church, left a Legiſlative Power to his Apoſtles, with 
Authority likewiſe to leave it, and give it to others. 

And that the Apoſtles had this Legiſlative Power, and daily made 
uſe of it, in conſtituting Churches, and ordaining of Laws, tor or- 
dering and governing of them, and ending of Comroverlies, and 
ſolving of Doubts, and ſtopping all Diviſions, and pnniſhing ot dil- 
orderly Perſons, and other ſuch-like Caſes, is ſo clear as not to 
need any proof. But that which was ſaid and done by them as Le- 
giſlators, in the firſt Council at Ferſalexr, is ſo remarkable as not to 
be paſled over : For that Council was not an Aflembly of all the in- 
dividual Chriſtians in Fernſalem, and much lefs of all the individual 
Chriſtians of all the Provinces thereabouts, but an Aflembly only of 
Apoltles and Elders: Sui Mo av 7 of AmtzAol % ji po Surest 3 The 

Apoſtles 


Cs 
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Apoſtles and Presbyters come together to conſider of this matter, "Tis 
true indeed, when they writ and ſent their Synodical Epiſtle to thoſe 
of Antioch, and Syria, and Czlicia, they, writ it and ſent it. in the Name 
nat only of the Apoſtles and Elderss but of the whole Church and 
all the Brethzen ; and well they, might, for it cannot be' ſuppoſed, 
but what the Apoſtles. and Elders agreed upon, the reſt would be 
well pleaſed withall,z or, however, the major part of them, which 
always.includes the whole : And 'tis not improbable, but that when 
the Decree was read at Ferxſalem there was rejoycing for the Conſol1- 
tion, as well as when it was read at, Antioch 3 but it proves no more, 
that all the individual Chriſtians there were the Makers of it, than 
it would prove, that all the Brethren in, Ergland were Compilers 
of the Litnrey, or 39 Articles, it they ſhould; be. ſent abroad to. all 
Churches, under this Title and, Inſcription, 272. That they contain the 
Faith of the Chriſtians in England, and the way and manner of worſhiping 
God in that Church. Ina. word, I think it very clear, That the A P9- 
les and Elders were the only Legiſlators in, this Council at Jersſa- 
lx; and not only there, but in all other Places allo, where they 
founded and ſettled Churches. 

And as they were Legiſlators themſclves3 ſo,'tis clear allo, that by 4g. 4. 
Ordination and Impoſition of Hands, they conferred the Megiſſa- 
tive Power upon others. *Tis true indeed, that all who, had Ordi- 
nation, or the Impoſition of the Apoſtles Hands, had not the Ruling 
and Legiſlative Power by that att conferred on we 3 as the, Dea- 
cons for inſtance, yea, and ſome Elders alſo, as Fil be ſhewed in 
the Seventh Chapter. Cf the Qrdination of Deacons we read in 
the 6th Chapter of the Ads, who Were not only Naygrav TEXTS, 
ta ſerve Tables, ( tho' that was the —__ of their Name and Or- 
dination,) but to Preach alſo and Baptize, as did Stephen and Philip, _ 8. 5, £ 
two of them ; and 'tis not unliKely but that the others of them * * +a 
ſo too; for we read that immediately upon their Ordination, the 
word of (God increaſed greatly in Feruſalem ;, and yet theſe had not any 
Ruling and Legiſlative Power that we read of. But jn the 12th. of 
the As, we find the Miſſion of Paul and Barnabas tq be a particular 
Work z and of their having that Power I think no Body will make 
any doubt: And in AF-s 14. we read, that Parl and Barnabas ordained 4#*s 14.23, 
them Elders in every City; but it is not likely, that all theſe Flders 
in every City had every one of them a Ruling and Legillative 
Power conferred on them, ſeeing it 15 evident enough, that St. Pal 
mn many Churches kept that Power in his own Hands : $0 that jt 
ſeems, that by the Impoſitzon of Hands ſome were made Rulers and 
Legiſlators, and ſome not. But two things are very clear in this 
matter : Frſ#, That it was thought very neceſlary by the Apoſtles, 
that all thoſe who came into any Holy Offices ſhould have an ex- 
ternal and viſible Miſſion or Ordination 3 and, for to make us to 
underſtand this aright, thoſe who were ſent, are ſaid here in one 
Verſe to be ſent of Men, tho 1n the next, to be ſent by the Holy 4 15: 
Ghoſt. Secondly, That as the Apaſtles, when they were ordained "os 
and ſent, received the Holy Ghoſt by the breathing of Chriſt : So 
to all thoſe, whom they ordained and ſent, did they impart the 
Holy Ghoſt by impoſition Hands : A Rite uſed in the Fewjſb 
Churchz ang was the way uſed by Moſes, of defuſling the Spi- pe ;. 5. 
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rit of Government , and conferring the Legiſlative Power upon 
oſhua. 

But tho' all who received Impoſition of Hands from the Apoſtles, 
did not receive a Ruling and Legiſlative Power with it, yet *tis moſt 
certain that ſome did. For the Elders of Epheſus, whom St. Paul 
ſent for to Miletws, he exhorts to take good heed to themſelves, and ty 
all the flock; and his Argument is, becauſe the Holy Ghoſt had made 
them, "E-mox&wss, Biſhops, or Overſeers of it, And the Hebrews he ex. 
horts, That they obey their 'Hysu3.2, or thoſe who have the rule owey 
them, and to ſubmit themſelves and his Argument 1s, becauſe ſuch 
watch for their Souls, as thoſe who muſt give an account, Now whg 
I pray governs the Flock but the Shepherd ? And how doth he go. 
vern it but by giving Laws to it ? And where ſome are to obey and 
ſubmit, and others to rule and govern, where mult the Legiſlative 
Power be placed ? In the Governors or the governed ? It is abſurd 
to place it 1n the governed 3 and here eſpecially, where the Holy Ghoſt 
is ſaid to have made the Governors ſuch Overſeers, as are to take 
care for the Souls of thoſe they govern, and to watch over them, 
as ſuch who are to give an account for them. I ſhall take it for 
granted therefore, that thoſe 'Emazomu, or Biſhops, or Overleers, and 
theſe 'Hy4uJo, or Rulers, were all inveſted with a Ruling and Le. 
gillative Power. 

And ſo were alſo Timothy and Titws : For of Titms St. Paxl faith, 
That he left'him in Crete to ſtop the mouths of thoſe who taught thing 
they ought not, for filthy Incre*s ſts to rebuke ſharply ; to ſet in Jn, 
things which were wanting, and to ordain Elders in every City. And 
to T7mothy he gives in Charge, Not to receive any accuſation but be. 
fore two or three witneſſes 5 and to take heed to lay hands ſuddenly « 
0 man, leſt he partake of their ſins. Where we ſee a whole I{land 
committed to the Care of Titzs, with Authority to Reprove and Re- 
form, and a: Power to Ordain 3 and what greater Power had Paul 
to conferr upon him ? And as for Timothy, his Directions were all 
vain, and to no purpoſe, if he had not a Power of Juriſdiction, and 
to hear Allegations, and determine Cauſes, and to make Laws, and 
Ordain : $0 that it ſeems to be very plain, That Timothy and Titw 
were of the number of thoſe who were Legiſlators in the Church, 
and ſomething more than ordinary Presbyters, ſeeing they had a 
Power to Cenſure and Ordain other Presbyters. 

Laſtly, In the Iſle of Patmos St. John received his Revelation, about 
the end of the Empire of Domztian, and about the Year of our 
Lord 95, when he was ordered to write unto the Seven Angels, of 
the Seven Churches, of the Lydian or that Pro-conſular 4a, whoſe 
Biſhops and Elders St. Par! ſent for to Miletus. Now who thoſe 
Angels ſhould be, but the Biſhops of thoſe Churches, is very hard 
to conceive 3 but whoſoever they were, this ſeems to be ve- 
ry clear, That they were ſingle Perſons, becanſe the word all 
along is in the Singular Number ; to the Angel of the Church of 
Epheſ@s, and to the (Angel of the Church of Pergamos, 8&c. and not 
to the Argels, in the Plural : And moreover, that they were Go- 
vernors and Legiſlators in their ſeveral reſpeCtive Churches; which 
ſeems to be a thing very clear, becauſe that all along that which 


is praiſe-worthy, in every Church, 1s attributed to him __—_ 
whic 
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which 1s reprovable, is Jaid to their Charge; which would not 
have been, unleſs they had been inveſted with a Power of making 
Laws, for the promoting of Goodneſs and Vertue, and repreſling 
of the Hereſfie of the Gzoſticks, and the DoCtrine of the Nicholaz- 
tans, ( which ſeem to be there complained of, and all other ſuch 
Lewdneſs and Wickedneſs. 


CHAP. VL. 
Who were Legiſlators in the Church in the Three Firſt Centuries. 


mmm—_— 


—_—— 


——— <- 


The Contents. 


The Writers of the Second Century referred to in this Matter, h. 1. And 
the Councils held in that Century, $. 2. And the Records of all Churches 


founded by the Apoſtles, F. 3. 


[ Shall not here go about to give an Hiſtory of the Primitive Go. Y. 1. 
vernment of the Church, and ſet down at large who were Go- 
vernors and Legiſlators in it in the Firſt Three Centuries, which 
would be to ſay what has been ſo often ſaid already, by thoſe who 
have writ for, or againſt Epiſcopacy z nor to ſet down at length, and 
in their own words, the Teſtimony of all the Fathers and Authors, 
quoted by Writers pro and coz upon that Subjed, and make enquiry 
where Candor and Ingenuity, and where Prejudice and Partiality 
has been uſed 3 which is the Task of a greater Critick than I do, or 
ſhall ever pretend to bez and which would ſwell this Chapter to too 
large a bulk : Bur my intent is, to ſhow only from whence uncon- 
trolable Evidence, and irrefragable Teſtimonies, as to this matter, 
may be drawn and by way of Synopſis, and at one view, as 1n a 
Small Scheme, repreſent to my ſelf, what with all Candor and Clear- 
neſs, _ = —— by our —— wang eu a 
ters, ſuch as (a) Biſbop Uſher, (b) Biſhop Bilſon, , ,\4) 0en of Biſps and Merropolitans. 
() bio Pearſon, (a) Dr. Hammond, and (2 ForweCnemvr fil Chr, 
(e) Dr. Beverege, out of thoſe Fathers and Au- (4) Contra Blond. (e) Cod. Can. Prim, 
thors who lived and writ in the Second Centu- E* Vind- ©: 5. r1, 


ry : Such for inſtance as, 
A.D. 


(a) Ignatins, who writ about the Year — 107 ; : Of 

(b) Hadrier, the Emperor, — 150 IS REI > db Betts 
() Jufin Martyr, —- I50 (e) —_— - (4) De Martyr, mY 
(2) The Church of Smyrna, 169 (:) Epiſt: ad Fer wr wnrdyaad or 
(e) Dionyſixs, Biſhop of Corinth, 175 Lib. 4. cap. xy. (f) Apud Euſebium, 


(f) Hegeſoppur, | — —— 180 Lid. 4. cap. x8. & alibi. (g) Lib. 2. 

) Irenews, Biſhop of Lyons, — — os; > _ 0) +) Evi "—— 
| + cur —_ — mm 195 _ —_ Romanum apud Euſchj. 
i) Polcrates, Biſhop of Epheſus, —— 196 * 0B 


For all theſe Authors do fo fally and clearly declare, in their re- 
(peftive places ſet down in our Margent, who the Governors and 
E Legi- 
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Legiſlators in the Charch were in the firſt Ages of it, viz. the Bj. 
ſhops of the ſeveral Churches, but —_ Ignatius almott in eve. 
ry Epiſtle, that there is now no room left ot gain-faying it, ſince 
thoſe Epiſtles have been proved to be Genuine, by the undeniah]e 
Arguments of the moſt Learned Biſhop Pearſon. 

S. 2. Again, Who the Governors and Legillators of the. Church were 
in the Second Century, doth farther moſt plainly appear, from the 
ſeveral Synods, called in divers places of the World in that Centy. 
ry, about the Paſchal Controverſie, viz. in Paleſtine, in Pontas, in 

Eccl. Hiſt Oſroena, in Aſia Pro-conſularis, in Italy, and in Fzance, as Enſebiuy 
of rg doth declare: For by all theſe Synods, and their $nodical Epiltles, 

: it is manifeſt, That the Governing and Legiflatwe Power of the 
Church was in one fingle Perſon, who commonly ' bore the Name «f 
Biſhop, and ſometimes of egos, or Preſident, and was Chiet Go. 
vernor in his own particular Church, and did aſſemble as he wasre. 
quired, and as occaſion was offer'd, with other ſuch-like Biſhops ag 
himſelf, to conſult and make Laws about the Regiment of the Church 
Univerſal : For in all thoſe Synods there 1s not one word of any 
other Perſon or Perſons, but only of ſuch Biſhops or Preſidents; 

, © they all, in their Synodical Epiſtles, giving ſuch an account of then- 
1 ——— ſelves as Polycrates did in his to V:&or, then Biſhop of Rome ; I could, 
-wv 31 o- ſaith he, make mention of thoſe Biſhops with me, which, becauſe you te. 
mer fired it, I have aſſembled, whoſe names, if they were writ down, woull 
On vice. make a long Catalogue : Where we ſee, that mention is made by hin 
7x ey 2400 of the Biſhops of the ſeveral Churches in his Province, whom, as Le. 
- mag _ oiſlators and Governors, he had aflembled together in Council, to 
Euſeb. ubi conſult and have their Opinions in that Matter 3 but of any other 
ſupra. Perſons not one Syllable. 

$. 3. Again, Some (and with very good reaſon ) prove in whoſe Hand, 

vid. Bevereg, *ÞE Ruling and Legiſlative Power of the Church, in the firſt Age 
Cod. Can. 5 of it, lay, from the Records of all thoſe Churches which were founded 
Eccl. prim. by the Apoſtles; for in thoſe Records, we have a ſucceſſion of Bi. 
- enemy ſhops for many deſcents, and no mention made of any other Ruler 
of the Church. For as1n Scripture we find how T7mothy was placed 

at Epheſus, and Tits at Crete by St. Paul; ſo other Authentick Hi- 

ſtories declare, how that by the Apoſtles alſo, —_ was made bi 

ſhop of Jeruſalem, Epaphroditus of Philippi, Archippus of Coloſſe, Dit- 

nyſeus of Athens, Polycarp of Smyrna, Antipas at Pergamus, Gaim it 
Theſſalonica, Creſcens in Galatia, Ignatius at Antioch, Anianus at Alex 

anaria, and Clemens at Rome. This I ſay we have from approved Au- 

thors, ſuch as Hegeſeppus, Irenews, Enſebins, Clemens of Alexanarii, 

and others. Nay, the Records of many Churches do not only de- 

clare, that their firſt Government, after the Apoſtles days, was in 

one ſingle Perſon, whg was called Biſhop 3 but likewiſe give a li 

Perpetual Go. Neal Succeſſion of on& Biſhop to another for many Deſcents, Poh- 
vernment of crates 1n his Epiſtle tqf#/7For before-mentioned, ſaith, That he wa 
_ « 13. the — Biſhop of Eplyſus, having had ſeven of his Kinſmen his Pre 
Pp. 250. deceſſors and Bi\hop Bilſon, out of Exſchius and other Authors, has 
given us 1a a Table, the Succeſſion of Biſhops, in the four Principal 

Churches of the World, Jeruſalem, Antioch, Rome, and Alexandrit, 

even from the time of the Apoſtles, until they "net in the great 

Council of Nice, From all which it plainly appears, That all alpng 

the 
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the ſecond Century, trom one end of it to another, the Ruling and 
Legiſlative Power, not here and there, and in ſome Churches only; 
but in all Churches over the whole Earth, how far ſoever diſtant 
from one another, was lodged and veſted in the Perſon of him in e- 
very Church; who was called its Biſhop. 


— - -  - 


CAT TH 


Of an ObjeRion, viz, That by the Inſtirution of Chriſt, 
and Order of the Apoſtles, the Ruling and Legiſlative 
Power in every Church, was not to be in one (ingle Per- 
ſon, but in many. 


 — 


The Contents. 


The chief grounds of this ObjeFion : Firſt, The ſaying of Chriſt, Dic 
Eccleſiz, $. 1. Secondly, The mention made in Scripture of many 
Presbyters in every Church, 4. 2. Thirdly, The Impoſetion of the 
hands of the Presbytery ſpoken of by St. Pau), $. 3. Fourthly, His 
ordering double Honour to Ruling Elders, $. 4. Fifthly, The fre- 
— mention of a Presbytery, or an Fccleſtaſtical Senate in the firſt 

riters, $. 5. Arn Anſwer in general, $. 6. An Anſwer to the firſt 
Ground, $.7. And to the ſecond, 4. 8. And to the third, 4. 9. 
And to the fourth, Q$. 10. And to the fifth, $. 11. What the Preſ- 
byteries of the fu Ages were, h. 12. That the Apoſtles left the Go- 
vernment of the Church as Chriſt left it to them, h. 13- The Chapter 
concluded with Mr. Chillingworth*s Demonſtration, $. 14. 


He chief grounds of this ObjeCtion, I think are theſe ; 

Firſt, The Saying of our bleſſed Saviour and great Lawgiver, 
in Matth. 18. Dic Eccleſie, tell it to the Church , which words ſome 
have thought to be meant of the Church of Chriſt 3 and that Chriſt 
by them, gave a perpetual and ſtanding Rule about that Legiſlative 
Power, and Juriſdidtion, and Judgment, which ſhould be in it after 
his departure, viz. That it was not to be in any one lingle Perſon, 
but in a colle&ive body of Elders, like the Jewiſh Synedrion, which 
he calls Eccleſia, or the Church. 

The Second ground of this Objeftion is, The mention which is 
made in the Book of AFs, and the Epiſtles of the Apoſtles, of many 
Presbyters or Elders in every Church ; as where it is ſaid, That Pas/ 
and Barnabas Ordained Elders in every Church 5 and that St. Paul 
ſent for the Elders of the Church of Epheſus to Miletusz and that 
Titus was to ordain Elders in every City. Now, by reaſon of this 
c_—_ mention of many Elders in every Church, and becauſe 
theſe Elders are ſometimes called by that Name, and ſometimes by 
the Name of Biſhops, it hath been thought, that the Biſhops and 
Presbyters in the Apoſtles days were all one, under two different 
Names; and by conſequence, that the Rule and Government of 

E 2 every 
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every Church, was not 1n any one ſingle Perſon, but in a certain 
Claſfis of Elders, or an Eccleſiaſtical Senate. h 

A Third ground for this Objettion is, The Impoſition of the hand; 
of the Presbytery, ſpoken of by St. Paul, 1 Tim. 4. 13. where he char. 
geth Timothy not to negle& the Gift which was given him by Pro. 
phecy, with the laying on of the hands of the Presbyteryz from whence 
it is concluded, that the word Tpso/uriexor, 18 a Noun Collettive, 
and denotes a College or Senate of Presbyters. 

A Fourth ground 1s that alſo of St. Part to Timothy ; Let the FE). 


« ders that Rule well be accounted worthy of double Honour, eſpecially they 


who labour in the Word and DoFrine ; from whence it has been 
concluded, not only, that all the Ruling and Legiſlative Power in 
eyery Church, ought to be 1n a Conliſtory of Elders ; but alſo, that 
ſome of them ought to be Lay Elders ; that is, ſuch as only Govern, and 
have no ſpiritual Fun&ion beſides, nor labour in the Word and Dodrin, 

A Fifth ground is, the frequent mention which is made by the 


arlieſt Writers, of a 7pso/arigzov, or an Eccleſiaſtical Senate ; A 
—_ by Ionatizs, where he ſaith, That all onght to 


. "ad rodent, 14 my TlpeoCoreely be ſybjet? to the Presbyters, as wnto the Apoſtl 
&s Tors *Amogthors Inos Keros 7 rand © of Jeſws Chriſt our hope : And a little after, he 


14@v, Tgnat. Epiſt. ad Trall. juxt- print, 


Unde & Synagoga & 


calls the Presbyters, ourt4gxov Oe#, * ws oy- 
8:00. *Amgawy, the Senate of God , and a Knot of the Apoſtles if 
Chriſt, And St. Ambroſe, ſpeaking of Elders, and how they ought 

to be honoured, ſaith, That the Jewiſh Sync 
ea Eccleſia gogye, and after that the Church, had Seniors » 


Seniores habuirt, quorum five Confilio ni- K , 
hil agebatur in Eccleſit, Ambreſ. in x Tim.5, 14ers, without whoſe Counſel nothing was da 


in the Church, And St. Jerom, to the ſame 


Er nos habemus in Eccleſia Senatum purpoſe, We have in the Church, our Senate, even 
en cam Mts Fe Aſembly or Company of Prechyters: And i 
regebantur Ecclefiz, In Tit. c. i, another place, The Churches were at firſt Go: 


Q. 6. 


wverned by the common Advice of Presbyter, 
Theſe are the principal grounds I think, upon which the ObjeQton 
is built, and which made ſome to conclude, That the Ruling and 
Legiſlative Power in every Church, was not ab origine in one fin- 
gle Perſon, but in many, that is, (as the Phraſe of late hath been) 
not in a chief Paſtor or Biſhop, but in a certain Eccleſiaſtical Senate, 
or Claſſis of Presbyters. 

To which I anſwer, firſt in general, That we are not (as I think) 
to look for an exa& form of the external Government, and of the 
Church in the Scriptures of the New-Teſtament : All Laws indeed, 
which are abſolutely neceſlary to Man's Salvation, are there laid 
down by our ever bleſſed Lawgiver, with all imaginable plainne6: 
But for any Platform of Church-Government, there laid down b 
him, which ſhould be ſtanding and perpetual, it will be hard to fin 
We read only of Twelve Apoſtles, and Seventy Diſciples or Elders 
ordained by him ; and no Man, I think, can thence conclude, either 
that there onght to be no more than Twelve Chief, and Seventy In- 
ferior Officers in the Church Catholick, or no fewer than Twelve 
Chief, and Seventy Inferior Officers in every particular-Church. It 
1s plain enough, that Chriſt did chooſe his Apoſtles, and ſend forth Þ 
the Seventy Diſciples, or Elders, juſt as there was need of them: | 
For he did not immediately after his Baptiſm, call his Apoſtles, ” | 

juit F 
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;oſt at that time when he called them, did he ſend forth the Seventy, 
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- bur after ſome time, when he ſaw the harveſt great and the labourers Lake 10. 2. 


, And as Chriſt did thus ſettle things by degrees; ſo likewiſe 

did the Apoſtles : For they did not appoint and ordain every 

thing which was neceſlary, for the perpetual Government of the 

Charch at firſt, and as ſoon as they were ordained themſelves, but 

ated only as inferior Officers under Chriſt, until the time of his moſt 

Glorious Aſcenſion 3 and after that, and when they came to have a 

full Legiſlative Power, can we think that it was poffible for them to 

order and appoint every thing at once, about the external Govern- 

ment of the Church ? Nezther was it at all needful, (faith a very Neque opus 
learned Man) that they ſhonld appoint who or what ſort of Men ſhould _ _— 
be their Succeſſors, until they themſelves were ready to depart. And it qjmerane 
is moſt certain, that moſt of them lived a long time after the Books priuſquam ip- 
of the New Teſtament were finiſhed 3 in which time the Church of pohermgymn 
Chriſt was much encreaſed, and the Government of it made more Cod. Can.Eccl- 
exatt and perfett, than what it was at firſt, or than what is recorded fin Pine: 
of it in the Scriptures for, in all probability, not a thouſandth part = "a _ 
of what Chriſt and his Apoſtles frid and did, about Propagating 

and Settling of the Church, is there recorded. Only Lzke writ the perer. ib. 
AFs of the Apoſtles, and little he faith of any Apoſtle beſides St. Paul; 

and tho' we have many of St. Paul's Epiſtles, and ſome alſo of ſome 

other Apoſtles, yet were they all writ pro re #at2, and as occaſion 


required , and ſuppoſe ſuch a Government, as then was in the 


Church, when the Apoſtles themſelves were alive, rather than what 
they would order it to be when they died, or what it ſhould be for 
ever after their departure. It is moſt certain, I ſay, that many of 
the Apoſtles lived a good ſpace after the Books of the New Teſtament 
were written, and, in all probability, did in that time very much 
towards the Settlement of the Regiment of the Church. Of 
St. John, who lived the longeſt of them, we have a pregnant Teſti- 
mony in Clemens of Alexandria, a Writer of 
the Second Century, who faith of him, That ft *'Emed 33F wegws madni 7@-Jams 
ter the Tyrant Domitian was dead, he removed * Parts 5 Mos woriou on # "Ego 
from Pathmos to Epheſus, and that by the en- = es F ray, 6nd nad? o<bagnd 
treaty of ſome, he > alſo into the neighbouring ag on 5 Cn hw 
Countries, in ſome Places conſtituting Biſhops, in 3.2 76 : Ln to Bl 
others pier whole Gece pave ut Or Ding ws L_ OY 
daining thoſe whom the Spirit had deſigned 
the Clergy. By which it is plain, That much was done by him, to- 
wards the Settling of the Government of the Church, after all the 
Books of the New Teſtament were writ : And we have no reaſon to 
doubt, but that the other Apoſtles did ſo likewiſe. So that, as I 
ſay, we cannot expect to find an exatt Form of the External Regi- 
ment of the Church, in the Scriptares of the New Teſtament; nor 
are we ſo much to look npon what the Apoſtles ſaid, and did, at 
the firſt founding of Churches, as what they appointed, ſhould be 
for ever obſerved in the Government of them, after their depar- 
ture hence, 
Again, To be more particular : To the firſt grouns of the Ob= &. 7. 
jection, viz. Chriſt's Words, Dic Eccleſie , tell it to the Church ; 1 


| lay, that thoſe words have not any relation to the Laws or Judg- 


ment 
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Perpetual 
Government 
of Chriſt's 
Church, c. 4. 


Deut, 15. 


ment which was to be in the Church of Chriſt in atter Ages ; for 
the word 'Exz2woie, is not here to be taken for the Charch of Chriſt, 
as we now commonly uſe it, but for the Aſſembly of any Flace or Cj. 
ty, where the/ Rulers and Governors thereof are gathered together, 


| to conſult or determine of Cauſes either Civil or Eccleliaſtical, Eye. 


ry one knows, That when Chriſt ſpake theſe Words, the Nation of 
the Jews were under a Roman Power, and that the diltribution of 
Juſtice among them, was ordered by the Romans to be in this ſort : 
In all their private Suits betwixt Man and Man, and in ſmaller Caſes 
of correfton, that kind of Regiment and Form of Laws was to be 
obſerved which God had given them by Moſes 3 excepting from 
their Laws and Tribunals all Strangers that were among them, or 
had any thing to do with them, (whom the Jews called Ethnicks, 
and abhorred as prophane Perſons,) and likewiſe Publicans, Viz. ſuch 
of the Jews as did any Service to the Romans 1n collecting and an. 
ſwering the Tributes, Taxes, and Tolls due to the Roman Empire, 
whom the Jews purſued with greater diſlike and deſpite than they 
did Strangers, for keeping company with the Heathen, and ſerving 
their turns againſt their own Nation. Both theſe forts of Men, as 
well Publicans as Strangers, for the deteſtation and hatred the Jews 
had of them, were exempted from the Laws and Judgments of the 
Jews; and if any Man had ought againſt them, he was to convene 
them before the Roman Preſident , and not in any Court of the 
Jews, nor before any Magiſtrate of the Jewiſh Profeſſion. The like 
Liberty was left to any Few that would appeal to the Rowar Gover. 
nor, or impeach and moleſt his Brother in any of the Rowar Con- 
ſiſtories : For, tho' the Jews in many things were left to their Coun- 
try Laws, yet were the Roman Courts among them 1o privileged, 
that who would, might have recourſe thither, and there recover his 
Right, or redreſs the Wrong offer'd him. 

ow in tho of Affairs ( Gith Biſhop Bilſon ) our ever bleſed 
Saviour and Lawigiver direFeth ſuch of the fn who would be his fil- 
Jowers, what way they ſhould take, ſo as neither to break the Law of God, 
which Moſes had given them 5, nor impugn the Roman Empire, | which 
then did govern them, viz. That in all their private Quarrels and 
AQtions they ſhould obſerve three degrees of Proceeding : Firſt, The 
Rule of Charity : Secondly, The Order of Moſes's Polity : And, 
Thirdly, The Help of the | Mon Sovereignty. If thy Brother treſpaſs 
again thee, tell him privately of the Wrong offer'd thee : If he regard 
not thy Voice, take one or two with thee, who may be Men indifferent be- 
twixt you. This the Rule of Charity requireth, in ſecret and friend- 
ly manner ; yea, by the Mediation of well-willers and Neighbours 
to compole all private Qyarrels as much as in us lieth. If this take 
not place; Tell it unto the Church ;, that is, unto the Aſſembly and 
Governors that are in thy City ; for every City by God's Law was 
to have, her Judges and Magiſtrates there to judge the People with 
righteous judgment : And their manner was to fit in the Gates of their 
Cities, whither the whole Multitude did aſſemble unto them, not 
only to hear and fſce what they did, but in weighty Matters to joyn 
with them, and to give their Conſents. Our Saviour then meaneth, 
That if charitable and brotherly Admonition be negleCted, they 
ſhould ſeek their Remedy from the Judges and Elders of their Ci- 
ties, 
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ties, as by God's Law the Jews were diretted and permitted to do. 
Tell it unto the Church then, is as much as tell it (not unto the Church 
of Chriſt, which as yet was not ſevered from the Jews, nor aflembled 
rogether 3 and therefore had then neither Places nor Perſons ſpeci- 
fied or authorized for that purpoſe, ) but unto that Councul of 
Magiſtrates which God by Moſes commanded to have the hearing 
and ending of thoſe Cauſes. And if he hear not the Church, let hin 
be to thee as an Heathen and Publican ; that is, if nenher Charity 3 
nor Equity can prevail with thy Oppreflor, it ſhall be Lawful for thee 
to ſeek tarther Remedy, viz. by dealing with him as a Stranger, or 
a Publican, or convening him before the Roman Magiſtrate , and 
purſuing him in thoſe Courts where a Proſſeſs lay againſt Pagars 
and Publicans. Or, it any Man like not to underſtand thoſe Words 
of a farther purſuit before the Magiſtrate, he may then referr them 
to a private, forſaking of all company with the wrong-doer, until 
he reform himſelt, and make reſtitution for the Wrong he has done, 
as if the Advice of Chriſt had been in theſe words; Shun ſuch wil- 
fil oppreſſors as much as thou doſt wt 9** and Publicans, And this is 
all I ſhall ſay to the firſt Ground of the Objedtion ; if any one de- 
fire farther ſatisfaction, he may have it from the above-named Au- 
thor, the learned Biſhop Bilſon, in the Book and Chapter laſt 
uoted. 
q To the Second Ground of the ObjeQtion, viz. The mention which &. 8. 
is made in Scripture of many Elders or Presbyters in every Church ; 
I anſwer, 'tis very true, that in Scripture mention is made of many 
Presbyters or Elders in moſt Churches, and no wonder, ſeeing it is 
probable, that in the Apoſtles days, there were two ſorts of Presby- 
ters; one, who had a Power to rule, and govern, and make Laws 
and Canons, and ordain other Presbyters, befides an Authority to 
preach and adminiſter the Sacraments z ſuch, for inſtance, as Timothy 
and 77t»s, and ſome of thoſe Elders St. Par! ſent for to Mzletws, and 
thoſe *'Hy441a: he exhorts the Hebrews to obey, of whom we have C. 5.5. 5,& 6. 
ſpoken before : And another fort, who had Authority to preach and 
adminiſter the Sacraments, but no Power to judge or cenſure, or 
rule and govern, or make Laws and Canons, or ordain. Presbyters, 
or any other Church-Officers : And ſuch (1 ſuppoſe) were ſome of 
thoſe Elders or Presbyters which Paxl and Barnabas are ſaid to have 
ordained jn every City 3 for it cannot be imagined that they all 
were inveſted with a Ruling and Legiflative Power, ſeeing it is 
evident enough, that St. Paul in many Churches kepr that Power in 
his own hands. In the Church of Corinth, for inſtance, where no 
Man can doubt but there were ſuch Elders or Presbyters as preached 
and adminiſtred the Sacraments, and yet were there no ſuch Elders 
and Presbyters as had a Power Judicial, and of making Laws: For 
St. Paul himſelf paſt Sentence upon the Inceſtuous Perfon 3 and, at- 
ter he had given feveral Rules:and Laws, about divers things, he tell; 
them, that there were other matters alſo, which ought to be ordered 
and regulated, and theſe he likewiſe reſerves to himſelf, 7z 5 ore 
@s &v tw Rams Eopay , the reſt will I ſet in order when I come : So 
that in all probatnlity, the Presbyters at Corizth were not ſuch Preſ- 
byters as Timothy was at Epheſus, and Titus in Crete, who had a 
Power to Reprove, and Cenſure, and hear Accuſations, and deter- 
mine 
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In Mileto enim convocatis Epiſcopis & 
Presbyreris qui erant ab Epheſo & aliis 


mine of Cauſes,-and ordain other Presbyters : From whence I fay ix 
ſeems probable, that there were two ſorts of Presbyters in the day, 
of the Apoſtles, which for diſtinCion ſake (it any one pleaſe) may 
be called Majo2 and Mfno2 Presbyters. And I think truly, that the 
Presbyters of both ſorts, are ſometimes 1n tScripture called Rj. 
ſhops : Of the firſt ſort, thoſe Afar Elders or Presbyters which 
St. Paul ſent for to Miletns, are a plain inſtance; for tho' St, Pay} 
ſent to Epheſus for them, 'tis probable that they were not all of that 
City, nor all of one Rank or Order; bur ac. 
cording to Irenens, (an approved Writer of 


proximis civicatibus ren, Lib 3. cap. 144 the Second Century ) the Biſhops and Presby. 
apud Pearſon Vind. Tgnat. part, 2da- pag» ter; both of Epheſus and the other adjacent Cities 


151. 


Vind. Iznat. 
part. 2da, 
Þ- 181, 


"At Z Tipes- 
BuTegv15, dt 5 
"Emaoyonus, 
&t 4 Ataxs- 
vols, Mau 
Mingos. Pa- 
dag. 1.3. C-12- 


In aliquibus Ecclefiis ab origine fuiſſe 
Preshyrteros, nondum conſtitutis Epiſco- 


of the pm Alia, ſome of the Firſt Rank 
of Presbyters, and ſome of the Second, That ſome of the Firſt Rank 
or Order were among them, there can be no doubt; for Timothy 
himſelf was one of thoſe whom Paul made his Speech to, ſeeing he 
accompanied him. in that Journey, as is clear from Verſe the fourth ; 
and if none of the others had been of the Firſt Rank and Order, 
Paul, at that time, would ſurely have made ſome of them of it, 
for the orderly Government of thoſe Churches after his departure, 
ſeeing that he told them, that he knew they ſhould ſee his face no more. 
Now theſe, I ſay, who in Verſe 17. are called Elders or Presbyters, 
in Verſe 28. are called Biſhops. And it is no wonder, that thoſe 
Officers and Miniſters in the Church of Chriſt, who were next unto 
the Apoſtles while they lived, and Chief after their departure, and 
who ſometimes had the name of Apoſtles given them, ( as Theodore 
tells us,) and ſometimes the name of Biſhops, as is plain in Scripture, 
ſhould alſo be called Presbyters or Elders, ſeeing the very Apoſtles 
were called, and called themſelves Elders ; and ſeeing that every 
Biſhop is a Presbyter, tho' every Presbyter is not a Biſhop. But it 
will be ſaid, if every Presbyter is not a Biſhop, why then do you 
ſay, That the Presbyters of both ſorts are ſometimes in Scripture 
called Biſhops ? I anſwer, That it cannot (asI think ) be proved, 
that ever the Presbyters of the Second Rank are ca]led Biſhops, ex- 
cept where ſome of the Firſt Rank were in company, as at St. Paul 
Viſitation at Miletws ; or, when the Qualifications of both Orders 
are ſet down, as in Paxl's Direftions to Titns, who had a Power 
its probable to Ordain, both of the one and the other Order. And 
indeed our learned Biſhop Pearſox hath plainly proved, out of Cl- 
mens of Alexandria, ( who was tamous about the end of the Second 
Century, ) that St. Paul there gives Titus DireCtions abour tour 
ſorts of Elect Perſons, viz. Biſhops, Presbyters, Deacons, and Widows. 
And if it be ſaid, That, Ph. 1. 1. the Title 1s tothe Biſhops and Dea- 
cons, Where the word Biſhops muſt extend to all ſorts of Presby- 
ters, or elſe there were no Presbyrers of the Second Rank or Order 
in that Church; I anſwer, That 'tis likely enongh that it was even 
ſo: For the above-named Biſhop has clearly 
proved out of Epiphanizs, That at firſt, and in 


pis, in aliquibus Epiſcopos nondum addiris the days of St. Pant, ſome Churches had Presby- 
Pretbyreris. 1b. © p. 187, @ part. Ima. gers and Deacons, but no Biſhop 5, and others « 


P. 193» 


Biſhop and Deacons, but no Presbyters ; ſome had 
no Minor Presbyters, becauſe of the paucity of Believers 5 ſome had no 


Biſhop, 
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Biſhop, by reaſon there was not yet any found who was worthy of that high 
Office. And it it be yet ſaid, That the word here is 1n the Plural, 
- and that there never uſed to be more than one Biſhop 1n a City 3 
I anſwer, That it was fo indeedin the Afrer-times of the Church, and | 
eſtabliſhed by the Canons of ſome Councils, but in the Times of the Vid. _— 
Apoſtles it might be otherways ; and it 1s not improbable, that until gmt ang 
the Fews and Gentiles became one Body of Chriſtians, (which at firſt pag: 186. 
they were not,) that in many Cities there might be two Churches 
and two Biſhops. But if this takes not away the Doubt, then we 
may do well to conlider, that the Biſhops here wnt to, are not ſaid 
to be Biſhops of Philippi, or the Church of Phzlippi, but to be at 
Philippi : And St. Paul knowing ſuch to be there, ( faith my Author ) Pearſon. 1b, 
he might write to them , although they were Biſhops of other adjacent *'® Bs 
Cities. | 

To conclude this Point ; 'tis no wonder, I ſay, that in Seripture ' 
mention is made of many Presbyters in moſt Charches ; for even 
thoſe of the Firſt Rank and Order, who had a Power to Ordain 
others of the Second, and who had-afterwards the Title of Biſhop 
appropriated to them, ( as Theodoret tells ns) are oftentimes there 1d. 
called Presbyters, or Elders. W 

To the Third Ground of the ObjeCtion, 12; The Impoſition of the Y. 9. 
Hands of the Presbytery, ſpoken of by St Paul, in 1 Tim. 4. 14. 1 an- 
{wer, That by ſome the word Ppeo6urreoy 15 there taken for NNomen 
Dfficit, as importing no more than the Office-to which Timothy was 
{et apart by the Impoſition of Hands z and ſo the fence is, Take heed 
that the Grace be not in vain, which thou once receivedſt by Pro- 
phecy and Impoſition of Hands, when I created thee an Elder, or _ 
made thee a Presbyter; and ſo Calvin takes it. Others take it for a © "7 
Noun ColleFive, as denoting a College of Elders; from whence they 
would inferr, that the Government of the Church in thoſe days was 
in them. But theſe ought well to conſider, That the Power and 
Gifts of Tzmothy were ſuch, as could not be derived from ordinary 
Presbyters 3 for he had a Power and Juriſdiction over them, as 1s 
plain from 1 Tim. 5. 19. Againſt an Elder receive no accuſation but be- 
fore two or three witneſſes : And therefore if any beſides St. Payl laid 
Hands on Timothy, they were undoubtedly ſuch as were as great or 
/ greater than he, { for without Controverſie the leſs is bleſſed of the grea- 
ter, ) and they could be no other than either Apoſtles, or thoſe chief 
| Presbyters who were ſometimes called Biſhops. 

To the Fourth Ground of the Objefion, viz. That of 1 77.5. y. 10. 
17. Let the Elders that rule well be accounted worthy of double honour, 
eſpecially they who labour in the Word and DoFrine : From whence it 
' 1s concluded, That all the Ruling and Legiſlative Power in every 
Church, was then in a Presbytery or Claflis of Elders 3 yea,and that 
| ſome of the Elders in that Presbytery were mere Lay-men, and did 
not labour in the Word and Dodtrine 3 -I ſay, that I moſt willingly 
acknowledge, that there were then Elders in moſt Churches, who 
| did labour in the Word and Dottrine, and adminiſter the Sacraments, 
and viſit the Sick, and catechize the Novices, and do many other things 
; appertaining to their Holy Fun&ion; nay, whom the chief Paſtor 
and Governor of every Church, whether ſome one of the Apoſtles 
while they were yet alive, or ſome other Paſtor, or chief Presbyter 
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In Mileto enim convocatis Epiſcopis & 
Presbyteris qui erant ab Epheſo & ahliis 


mine of Cauſes, and ordain other Presbyters : From whence I ay ix 
ſeems probable, that there were two ſorts of Presbyters in the day, 
of the Apoſtles, which for diſtinCtion ſake (if any one pleaſe) may 
be called Majo2 and Mfno2 Presbyters. And I think truly, that the 
Presbyters of both ſorts, are ſometimes 1n tScripture called Bj. 
ſhops : Of the firſt ſort, thoſe Aſian Elders or Presbyters which 
St. Paul ſent for to Miletns, are a plain inſtance; for tho' St, Pay] 
ſent to Fpheſus for them, 'tis probable that they were not all of that 
City, nor all of one Rank or Order; bur ac. 
cording to Jreneus, ( an approved Writer of 


proximis civiratibus Iren, L1b 3. cap. 14. the Second Century ) the Biſhops and Presby. 
apud Pearſon Vind, Tznat. part. 24a. pag» ters both of Epheſus and the other adjacent Cities 


IS1. 


Verſe 25. 


Vind. Iznat. 
part. 24a, 
Þ. 181, 


"At Z Tipes- 
BuTegots, dt 5 
"Emaxonus, 
&4 4 Ataxe- 
vols, d. Mat 
Xneos. Pa- 
dag. 1.3. C-12- 


In aliquibus Ecclefiis ab origine fuiſſe 
Preshyreros, nondum conſtitutis Epiſco- 


of the pa Alia, ſome of the Firſt Rank 
of Presbyters, and ſome of the Second, That ſome of the Firſt Rank 
or Order were among them, there can be no doubt; for Timothy 
himſelf was one of thoſe whom Paul made his Speech to, ſeeing he 
accompanied him. in that Journey, as is clear from Verſe the fourth; 
and if none of the others had been of the Firſt Rank and Order, 
Paul, at that time, would ſurely have made ſome of them of it, 
for the orderly Government of thoſe Churches after his departure, 
ſeeing that he told them, that he krew they ſhould ſee his face no more, 
Now theſe, I ſay, who in Verſe 17. are called Elders or Presbyters, 
in Verſe 28. are called Biſhops. And it is no wonder, that thoſe 
Officers and Miniſters in the Church of Chriſt, who were next unto 
the Apoſtles while they lived, and Chief after their departure, and 
who ſometimes had the name of Apoſtles given them, ( as Theodore 
tells us,) and ſometimes the name of Biſhops, as 1s plain in Scripture, 
ſhould alſo be called Presbyters or Elders, ſeeing the very Apoltles 
were called, and called themſelves Elders ; and ſeeing that every 
Biſhop is a Presbyter, tho' every Presbyter 1s not a Biſhop. But it 
will be ſaid, if every Presbyter is not a Biſhop, why then do you 
ſay, That the Presbyters of both ſorts are ſometimes in Scripture 
called Biſhops ? I anſwer, That it cannot (asI think ) be proved, 
that ever the Presbyters of the Second Rank are ca]led Biſhops, ex- 
cept where ſome of the Firſt Rank were in company, as at St. Pal 
Viſitation at Mizletws ; or, when the Qualifications of both Orders 
are {et down, as in Paxls Dire@ions to Titns, who had a Power 
its probable to Ordain, both of the one and the other Order. And 
indeed our learned Biſhop Pearſox hath plainly proved, out of Cle- 
mens of Alexandria, ( who was tamous about the end of the Second 
Century, ) that St. Paul there gives Titus Direftions abour tour 
ſorts of Elect Perſons, viz. Biſhops, Presbyters, Deacons, and Widows. . 


And if it be ſaid, That, Ph. 1. 1. the Title is to the Biſhops and Dea- | 


cons, Where the' word Biſhops muſt extend to all ſorts of Presby- * 
ters, or elſe there were no Presbyters of the Second Rank or Order 
in that Church I anſwer, That 'tis likely enongh that it was even 
ſo: For the above-named Biſhop has clearly 
proved out of Epiphaniws, That at firſt, and in 


pis, in aliquibus Epiſcopos nondum addiris the days of St. Pant, ſome Churches had Presby- 
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no Minor Presbyters, becauſe of the paucity of Believers ; ſome had no 
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Biſhop, by reaſon there was not yet any found who was worthy of that high 

Office. And if it be yet ſaid, That the word here is in the Plural, 

- and that there never uſed to be more than one Biſhop in a City 3 

I anſwer, That it was ſo indeedin the Afrer-times of the Charch, and | 
eſtabliſhed by the Canons of ſome Councils, but in the Times of the boy ow wh 
Apoſtles it might be otherways 3 and it 1s not improbable, that until rms ang 
the Jews and Gentiles became one Body of Chriſtians, (which at firſt pag: 186. 
they were not,) that in many Cities there might be two Churches 

and two Biſhops. Burt if this takes not away the Doubt, then we 

may do well to conlider, that the Biſhops here writ to, are not ſaid 

to be Biſhops of Philippi, or the Church of Phzlippi, but to be at 

Philippi : And St. Paul knowing ſuch to be there, (ſaith my Author ) Pearſon. Ib. 
he might write to them , although they were Biſhops of other adjacent *'* = 
Cities. | 

To conclude this Point ; 'tis no wonder, I ſay, that in Scripture ' 
mention is made of many Presbyters in molt Charches ; for even 
thoſe of the Firſt Rank and Order, who had a Power to Ordain 
others of the Second, and who had-afterwards the Title of Biſhop 
appropriated to them, ( as Theodoret tells ns) are oftentimes there 19 
called Presbyters, or Elders. r 

To the Third Ground of the ObjeQion, viz; The Impoſetion of the YF. 9. 
Hands of the Presbytery, ſpoken of by St Paul, in 1 77m. 4. 14. 1 an- 

{wer, That by ſome the word PpeoCurezoy 15 there taken for NNomen 
Dfficit, as importing no more than the Office-to which T7mothy was 
{et apart by the Impoſition of Hands 3 and ſo the fence is, Take heed 
that the Grace be not in vain, which thou once receivedſt by Pro- 
phecy and Impoſition of Hands, when I created thee an Elder, or 
made thee a Presbyter 3 and ſo Calvin takes it. Others take it for a 
Noun ColleFive, as denoting a College of Elders; from whence they 
would inferr, that the Government of the Church in thoſe days was : 

n them. But theſe ought well to confider, That the Power and ! 

Gifts of Timothy were ſuch, as could not be derived from ordinary . 
Presbyters 3 for he had a Power and Juriſdiction over them, as is 

plain from 1 Time. 5. 19. Againſt an Elder receive no accuſation but be- 

fore two or three witneſſes : And therefore if any beſides St. Payl laid 

Hands on Timothy, they were undoubtedly ſuch as were as great or 

greater than he, { for without Controverſie the leſs is bleſſed of the grea- 

ter, ) and they could be no other than either Apoſtles, or thoſe chief 
Presbyters who were ſometimes called Biſhops. 

To the Fourth Ground of the ObjeGon, viz. That of 1 77.5. y. 10. 
17. Let the Elders that rule well be accounted worthy of double honour, 
eſpecially they who labour in the Word and DodGrine : From whence it 
1s concluded, That all the Ruling and Legiſlative Power in every 
Church, was then in a Presbytery or Clafſis of Elders ; yea, and that 
ſome of the Elders in that Presbytery were mere Lay-men, and did 
not labour in the Word and Dodrine ; -I ſay, that I moſt willingly 
acknowledge, that there were then Elders in moſt Churches, who 
did labour in the Word and Doftrine, and adminiſter the Sacraments, 

| and viſit the Sick, and catechize the Novices, and do many other things 
appertaining to their Holy Function 3 nay, whom the chief Paſtor 
and Governor of every Church, whether ſome one of the Apoſtles 
While they were yet alive, or ſome other Paſtor, or. chief Presbyter 
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ordamed” and appointed by the Apoſtles, to govern 1n their ſtead, 
and after their departure, did make uſe of as to matter of Adyice 
and Counſel, for the well governing of that Church. But that there 
ever was a parity of Presbyters in every Church, or ſuch a Govern. 
ment where every Elder had the like Power, and where there waz 
no Governor in chief, is very unlikely : Or if there was ever ſuch x 
Government in the Church, as conſiſted of a collective Body of El. 
ders, all of equal Power and Authority, that there ſhould be any 
Lay-Elders amongſt them, 1s highly improbable. There's no other 
place produced for proof in this caſe, but that now before us, ang 
to deduce the. Lay-Elderſhip from thence, will ſeem to any one who 
well conſiders of it, very ridiculous. The word goa, which x 


Cn as mach as Efpecially or Chiefly, doth, as they think, diſtinguiſh the 


Fpift. to the 

| Reader. Ferpet, 
Govern. of C he 
Church, 


d. II. 


Bilſon ib, cap. 
I4. 


one ſort of Elders from the other, by a ſuperior degree 3 But doh 
it not diſtinguiſh as well things as Perſons 2 (faith Biſhop Bilſon ) and 
denote unto ws divers Reſpets, as well as divers Subjeits 2 if ( for Ex. 
ample) we ſhould ſay, Magiſtrates that govern well are worthy of doulll 
Howour, eſpecially they who hear the Complaints of the Poor, would it ug 
be very fanciful (faith he) for any Man thence to conclude, that ther 
are two. ſorts of Magiſtrates, viz. one that governeth well, and anothe 
that beareth the Complaints of the Poor The words of that place ſtand 
thus.in the Original, 1; «gas Tpoirars mpeopuTreg, Presbyters Go. 
verning well, let them be accounted worthy of double Honour, 
pang dt ugmarns ov Ay, Eſpecially Iabouring in the Word and D- 
Frine 3 from whence may be clearly ſeen, that well-governing is the 
cauſe of double Honour, neither is double Honour due to Presby- 
ters, but with this condition, if they govern well; and then, if we 
reſolvethe Apoſtles words,cither with a cauſal or conditional adjunt- 
an, we ſball plainly ſee how little they make for two ſorts of Pre. 
byters. Presbyters, if they Rule well, are worthy of double Honow, 
eſpecially if they Labour in the Word ;, or, Presbyters fo Ruling wel 
are worthy of double Hononr, eſpecially for labouring in the Word ;, where 
there is no appearance of two forts of Presbyters, the one to Go- 
vern, and the other to Teach, but of two Duties of each Presbyter, 
viz, to Teach and Govern, before he can be moſt worthy of double 
Honour. And this is all I ſhall ſay as to that Text 5 whoſoever de- 
fires a larger Explanation of it, may have it in the Tenth Chapter 
of the Book laſt quoted. 

To the Fifth Ground of the Objection, viz. The frequent men- 
tion -which is made by the firſt Writers of a 7pofturigzor, or an Ec- 
cleſtaſtical Senate; I fay, 'tis true enough, that even in the Apoſtle 
days, in ſome places, and afterwards in every great City, and whete 
was any great ſtore of Believers, there was a Presbytery, or a cer- 
tain number of Elders, ſometimes more and ſometimes lefs as occ2- 
ſion requiredz and one who had ſtudied this point well, faith, Thi 
the uſe of them was Four-fold. 

Firſt, The mare eafie and ſpeedy Converſion of the World to 
Chriſt 3 Far in great Cities, the Goſpel would be ſure to find great 
oppoſition; and in many places Perſecution was ſo hot, that it might 
not be Preached publickly, nor any openly ſhew himſelf to be 2 
Chriſtian, without danger! of Life 3 and therefore in all ſuch Cities, 


where the Apoſtles, notwithſtanding all ſach Oppoſition, had oy 
verte 
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yeried fome to the Faith, and erefted a Charch, they d1d ſtore it 
with as: many mete Men to teach the Word, as they conld find; 
that the Truth of Chriſt might diſperſe it ſelf not-only throughout 
thoſe Cines, but into the Towns and Countries that burdered near 
them.. | 

The next uſe of Presbyteries in every Church was, that by their 
help and means, fuch as were already Converted might be conti- 
nued in the Faith 3 which could not well be done, except in every 

City, where was any great ſtore of Believers, a ceftain number of 
Flders or Presbyters ſhould be ordained to Inſtruck and Feed thein 
with the Word and Sacraments, and to exhort and encourage them 
from Hovſe to Houſe, and from Man to Man, to (tand faſt in the Do- 
frine received, and neither to ſhrink at the bloody ſtorms of Ty- 
rants, nor to give car to the wily Charms of Satan, nor follow the 
deceitful Baits of the World, but conſtantly, with Truth and Ho- 
line to ſerve God, in ſpite of all Adverſaries that exalted them- 
ſelves againſt the darts nn of Chriſt. 

A Third uſe was the training up and trying of Men that were fit 
and mete to have the care of Souls committed to them, and the 
Regiment. of the Church repoſed on them. Indeed, at firſt the 
wonderful Power of the Holy Ghoſt ſupplied all Wants and Defects 
of Learning and Knowledge fo that by the laying on of the Apo- 
ſtles hands, Men before unfit, were made mete Miniſters of the New- 
Teſtament : But becauſe theſe Gifts were not always to continue, or 
not in ſo plentiful a manner as at firſt, the Apoſtles ſettled in every 
Church and City which needed their Service, and was able to give 
them maintenance, by reaſon of the Popalonſneſs, of the place, a 
Presbytery, that is a convenient number of Deacons. to ſerve, about 
Divine Matters and Myſteries, and ſome Elders or | Presbyters. alſo, 
to preach the Word and adminiſter the Sacraments; from whence, 
3 from a Fountain, both the Cities themſelves, and the Parts adja- 
cent, might be ſupplied at their need with fit and able Miniſters 
and Teachers. 

The Forrth. uſe of a Presbytery in every City was to adviſe and 
afliſt the chief Paſtor in all Doubts aad Dangers3 For it is moſt cer- 
tain, that to maintain Unity, and keep both Preachers and: People 
in Peace, there was in each Church and City, one Chief among(t 
them, rhat as principal Paſtor of the place, looked into all their do- 
ings, put a ſtop to all Diſlentions, rebuked the unruly, and 
with the help of the reſt, rejected the intolerable 3 leaſt many 
Teachers, by challenging to themſelves ſuch as they had Converted, 
ſhould rent the faithful-jnto as many Churches as. there were Preſ- 
byters in every City 3 ſo that I ſay there was but one chiet Paſtor, 
and one only Church in every City, were it never ſo large, and 
the reſt of the Presbyters were to adviſe and affiſt him 3 which was 
a very wiſe diſpoſal of the Legiſlation and Government of every 
Church; for according to this way and Conſtitution, neither the 
Presbyters could do any thing without their chief Paſtor or Biſhop, 
= he determine of any matter of Importance without his Preſ- 

ytery. 
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Theſe were the uſes of the ancient Presbyteries, which were even 
in the Apoſtles days, and continued many hundred Years after them, 
for there was of a long time a neceflity, that the chief Paſtor of evex 
great City ſhould have many Miniſters and Helpers joyned with him, 
to labour the Converſion: of Infidels, to {ſtrengthen and encourage 
the Martyrs and Confeſfors, that ſuffered by Thouſands for the 
Name of Chriſt, to viſit the Sick, and comfort them in their ex. 
tremities, to chaſtiſe the Novices, to attend the Service and Sacra. 
ments of the Church, to examine the Faith, and furvey the Beha. 
viour of all that repaired to the Lord's Table, and to | +, 
number of ſuch Sacred Duties, which for one Paſtor or Biſhop alone 
to do in ſo populous Cities and Aſſemblies as they had, was utterly 
impoflible 3 ſo that as I ſay, of a long time there was a great need 
of ſach Presbyteries in every Church, to affiſt the Biſhop or chief 
Paſtor in the Duties aforeſaid, and alſo to give him Advice and 
Counſel about the well-governing of the Church: And rherefore 
it is no wonder that [g-atizs in the Second Century, and Cyprian ig 
the Third, and Ambroſe and Ferom in the Fourth, do ſootren make 
mention of ſuch Presbyteries 3 but of any other ſort of Presbyterig, 
where every Elder' or Presbyter in the Church had equal Power, 
and where there was not ſome one chief Pafttor or Governor, n& 
one word tis to be found in any good Author whatſoever, either of 
the Second or Third Centnriesz for all along the Second Century, 
from one end of it to another, all the Writers thereof, as with one 
Mouth declare, That not here and there a Chutch, bar all Churches 
over the whole Earth, how far ſoever diſtant from one/ another, had 
all the ſatne Government, viz. That of a ſingle Perſon, who ws 
called Biſhop 3 and in all: the Synods of that Century, which were 
many*(as hath been declared in the foregoing Chapter) there is not 
one word of Pregbyters, or of any Procurators or Deligates ent 
from their reſpeQive Claſſes, but only of Biſhops, who were chief 
Governors in their own particujar Churches, and did aſſemble and 
meet together in Synods, when they were called, and as occaſion 
required, with other ſich like Biſhops as themſelves, to conſult about 
the Aﬀairs of the Church in general: So that if our blefied Lord and 

is Apoſtles did ſettle a ſort of Claflical Government in the Churth, 

hich was afterwards changed into Epiſcopacy, then that change 
muſt needs be made immediztely after the death of the Apoſtles, ws, 
in the latter end of the Firſt Century, 4G q 

But how unlikely it, is, that either the Apoſtles ſettled a Claflical 
Government in every Church, or that their very next Succellors 
changed it into ani Epiſcopacy, will appear, by confidering, that it 


Ec. cannot well be imagined, but that the Apoſtles would leave the Go- 
2.c.11.$.14. Vernment of the Church to others, as Chrift left it to them. If, for 


Inſtance, Chriſt lefe not the Governing Powet to every one of then 
ſeverally, but to the College of the Apoſtles joyntly, then they, ac- 
cording to hits Exatnple, would leave it not to one fingle-Perſon, but 
to the whole Body of the Presbyters of every Church :- And if, of 
the contrary, he left it not to the College of the Apoſtles joynt!y, 
but to every one of them ſeverally, then they following his Example, 
would take the ſame way, and leave the Ruling Power in every 


Church, to one fingle Perſon; and not to the Colleftive Body of 
Pres 
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Presbyters : Bur it is moſt certain, that Chriſt did not leave the 
Power of governing Churches to the College of the Apoſtles joyntly, 
but to every one of them tingly 3 and therefore 'tis very probable, 
that they acted accordingly, and did not leave the Governing and 
Legiſlative Power in every Church, to a Clafſis or &nate of Pres- 
byters, buc to one ſingle Perſon. Now that Chriſt did not leave 
the Ruling and Legiſlative Power of the Churches to the Apoſtles 
joyntly, bur to every one fing]y, is plain from this, viz. That every 
one of them, in 'planting Churches, and giving Laws and Canons 
for the well-governing of them, acted ſeverally, and without con- 
ſulting of the reſt 3 and indeed, if they had not done fo, the Go- 
ſpel could not have been propagated 3 for it could not be Ty 


gated without their ſeparating trom one another; and it was Mn vain 
for them to ſeparate one from another, if they could do nothing 
except all together. | 

Again, As it i likely that the Apoſtles would leave the Go- 
vernment of the Church to others, as Chriſt left it to them, which, 
as appears plainly, was to one fingle Perfon in every Church, and 
not to a Claſlis of Presbytetrs : So 'tis not probable, no nor ſcarce- 
ly poſſible, that the Apoſtles next Succeſlors ſhould change the Go- 
— if the Apoſtles had left it Claſſical into thar of one ſingle 
Perſon. 

Firſt, *Tis not probable they would do it, for they were un- ; 
doubtedly the molt Prudent, the moſt Holy, the moſt Confſtienti- 35<14>$.17- 
ous Men that the Apoſtles could find, and thofe who had ithe gui- 
dance and direCtion of the ever bleſied Spirit, and who could not 
be ignorant of the Will and Mind of the Apoſtles, concerning what 
form of Government they Decreed and Ordained to be in the 
Church : But if we ſuppoſe them to go abonr an alternation in it, 
ſo ſoon as ever the Apoſtles - were laid afſeep; we miſt ſnppoſe 
withal, that they were the worſt of Men, and not to deferve the 
name of Chriſtians, ſeeing that agamſt Knowledge 'ahd Conſct- 
ence, they went about fo' quickly to fubvert a' Government, 
which Chrift and tis Apoſtles had fettled, ard to ſet up another 
in its room, as clear contrary: to't as a Monarchy 14 ro Demo- 
cracy, and by ſo doing, arrogating td themſelves #lone, that 
ruling Power which belonged only to them,” with others in com- 
mon, | 

Again, as *tis not likely they would do this, becauſe ſo Good 
and Pious Men: So 'tis not poſſible they could do it, if they had 
been as wicked and profligate Wretches as we can imagine 3 For apod. invlic. 
ſuppoſe we (faith Mr. Chillingworth ) tho' it be an horrible untruth, ot Epilc. de- 
that the Presbyters and People then, were not ſp good Chriſtians as the *® 
Presbjters are now, but ſloathful and negligent in retaining that (3o- 
vernment in the Church, which Chriſt pon his Apoſtles had Fertled, and 
whith many now are ſo zealows to reſtore z yet certainly we muſt not fok- 
get and deny that they were Men as we are. And then, if we look 
wpon them but as meer natural Men, yet, knowing by Experience, how 
hard a thing it is, even for Policy armd with Power, by many At- 
tempts and Contrivances, and in a long time to gain upon the Liberty 
of any One People 5 undoubtedly we ſhall never entertain ſo wild an 
Imagination, as that, among all the Chriſtian Presbyteries in the "_ 

neither 
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neither Conſcience -of Duty, nor love of Liberty, nor averſeneſs fry 
Pride and uſurpation of others over them, ſhould prevail ſo much with 
any one , 4s to oppoſe this pretended univerſal Invaſion of the King. 
dom of Chriſt, and the liberty of Chriſtians : But this was never 
done that ever we, can read of, bur the clean contrary ; for ngt 
only here and there, but every where, the Government was in one 
ſingle Biſhop, and his Presbyters obeyed him without grudging, 
or ever ſo much as ſaying, You take too mucly upon you, yqy 
violate the Laws of Chriſt, you infringe the Apoſtles Inſtitution, 
you invade our Liberty, you uſurp Authority over us, when you 
have none; for by the Divine Inſtitution we are your Equals, and 
ought to have a ſhare in the Government as well as you. Nat 
one word, I ſay, of all this in the Second Century, nor in any 
other afterwards for Fifteen together, except that in the latter end 


of the Fourth, one Aeri#s taught a Presbyterian Parity 3 a DoQtrine 


exploded by all the Learned of that Age, and - expired with the 
ſame Century in which it was brought forth. 
All which being well conſidered, I think we may conclude with 


the before-named Mr. Chillingworth's Demonſtration. | 


Epiſcopal Government was univerſally received in the Church pre. 


ſently after the Apoſtles Times. 
| en | | 


Between the Apoſtles Times and this preſently after , there:wy 
not time enough! for, nor poſſtbility of ſo great an alteration, 


Ergo, There was no ſuch alteration as is pretended, 


And if fo, That the Ruling and Legiſlative Power in ever 
Church, by the Inſtitution of Chriſt, and the Order of the Apoſtle, 
was never in any Claſlis of Presbyters, but always in the chief 
Paſtor thereof z And by good Conſequence, that ſeeing the body 
of the Church Catholick conſiſts of more Individuals than any other 
Politick Body ever did; and ſeeing that all the Individuals of any 
Body Politick, are never. (becgbſe it. is impoſhble) aflembled about 
making Laws, the ſeveral Biſhops, or chief Paſtors of particular 
Churches, were always the proper and immediate Legillators in the 


Church Catholick. 2. E. D. 
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_ CHAP. Vl. 
Of the Government of the Roman Empire. 


The Contents. 


The Government of every Politick Body ſhould anſwer the bigneſs of 
it, $. 1. Of the Prztectus Prztorio's, Dioceſſes, and Chief Cities of 
the Empire, $. 2. A Synopftr of its Provinces and Metropoles, $. g. 
A Review and ſhort Account of its Government, $. 4 


H Aving found out who were always the proper and immediate 


Legiſlators m the Church Catholick, before we come to its | 
Laws, it will be neceflary a little to conſider the Way and Frame of ' 


its Government. And ſeeing that the Body of the Church was to 
be Catholick, and defuſed over the whole World, therefore was it 


needfal that its Government alſo ſhould be Catholick, and fo di- . 


lated 3 and ſceing the Rowar Empire, in, and, under which Chrift 
was born, was then ſo far extended, as to be faid to be Oecumeni- 
cal, it was thonght expedient by the. Apoſtles and their Succeflors, 
that the Government of this Grand Society of the Church, ſhould in 
ſome ſort be accommodated to that of the Empire : For the way of 
Government, in every Body Politick,, ought, to be anſwerable and 
correſpondent to the bulk and bigneſs of it, or &lfe it will never ac- 
compliſh thoſe ends for which it 1s deſigned, vaz.}to keepthe whole 
in an orderly Frame and Temper, and to make every Part thereof 
uſeful to each other. The way of governing ina Family, will nor 
ſerve for the governing of a Nation 3 and the way of governing of 
one Nation, will not ferve for the pro——_ a vaſt Empire. The 
Government of Rome in its minority, differed much from that it 
ſtood in need of, when its Eagles had ſpread. their Wings over moft 
parts of the known Earth, and made its Empire be (tiled Oecume- 
nicalz and the way of governing that great Body was often changed 
and altered, eſpecially as to the Diviſion of it into Dioceſles and 
Provinces, for the better ſubjeting of it to ſeveral Governors, until 
it was caſt into ſuch a Form and Model as we {hall here preſent it ; 
which ſome have attributed to Conſtantine the Greats but 'tis cer- 
tain enough, that the main Draught of it was made before his 
time, tho' he might give it ſome finiſhing Stroaks ; and. yet were 
there ſome Alterations made in it after him alſo, by Theodoſewe the 
elder and Fuſtinian. | 

The Roman Empire then was at laſt divided into fourteen Dio- 
ceſſes, ſeven in the Eaſt part of it, and ſeven in the Weſt, and was 
governed by four PrefeFus Pretorio's, who had always their Lieute- 
nants reſident 1m the chief City of every Dioceſs z as is preſented to 
view in the following Table. 
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” | The Chief Cities 9 
each Dioceſ;. 4 
- * 1. The Orient Antioch. 
- — | 2. The Aſian Epheſus, 
 lofents * 3 7h Egyptian Alexandria. 
RV ; | 5 Dioceſſs | 4. The Pentick Czlarea. 
pes [5 Y*"* + 5+ The Thracian Conſtantinople, oli 
ea '5 ; Heraclea, 
- 
[ @ | Prafedtus 1. Macedon Theffalonica. 
< j Prxztorio 
z Nlyrici Vid. De Marca. Tom-1,1.4.c.2-S T. 
' 2 Dioceſſes. 2. Dacia Juſtiniana prima. 
2 *Prafedus 1.The Przfe&ture ofRome Rome. 
© [|Prxtorio 2, Italy. Milan. 
EF: 4 \Italiz 2. Africa Carthage. 
E.2 |4 Dioceſſes, C4. Nlyricum Syrmium. 
al | 
D> is | Prefettus 1. France Lyons. 
= A 'Prztorio 129 
E [Gallium $*: SPain Toledo. 
& 13 Dioceſſes, C3. Britain York. 


% . 


Each of theſe. fourteen Dioceſſes comprehended ſeveral Provinces, 
and each Province ſeveral Cities 3 -but one of them was the Metro- 
polis or Mother-City of the: Province ; and in each Metropolis was 
placed a Roman Prefident, to-hear and determine all Matters in the 
Province 3 all which Provinces and Metropoles I ſhall preſent to view 
in the following Tables. oY, 


Provinces, Metropoles. 
s © 1, Palaſtina prima Czſarea. 
E | 2. Palaſtina ſecunda Samaria, 
2 | 3. Palzſtina Salutaris Petrz. 
& | 4. Phcenicia Maritima Tyrus. 
nn | 5. Phoenicia Libani Emiſla or Emeſa. 
V | 6, Syria Antiochia, 
= | 7. Cilicia Tarſus. 
& 2} 8. Cyprus Conſtantia. 
S 9. Arabia Boſra. 
» | 10. Ifauria Seleucia. 
& | It. Eupratenſis Hierapolis. 
S*[ 12. Syria ſecunda Apamea. 
D| 13. Oſrotna. | Edeſia. 
5 14: Meſopotamia Amida. 
R, ts Cilicia ſecunda Anabarſus or Anazarbus, «f- 
\—j| TS terwards Juſtinopolis. 


The 
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a Provinces, Metropoles. 

© 1. Afta Pro-Conlularis Epheſus. 
6 2. Pamphylia Pergz. 
S 3. Helleſpontus. Cyzicum. 
- 4. Lydia Sardis. | 
Q . | 5. Piſidia Antiochia Piſidiz. + 
x 8 | 6, Lycaonia Iconium. *te Concord. 
EE | 7. Phrygia Pacatiana Laodicea, — a 
8 S 8. Phrygia Salutaris Synnadum. _—_ _; 
ON | g., Lycia Myrum. 
a = | 10, Caria Stauropolis. 2 
5 11. Inſulz Cicladum, viz. 1. Tenados. 
5 


6. Icaria. 7. Patmos. 8, Clavos, 9. Car- 


! patros. 10, Rhodes. 


" I. Libya Superior 
2. Libya Inferior 
3. Thebais 


4. #gyptus 
5. Arcadia 


© 6: Auguſtanica 


gyptian 
rOUViInces. 


6 P 
—_AY 


The A 


© 1, Galatia 

2. Bithynia 

3. Honorias 

4. Cappadocia prima. 
5. Cappadocia ſecunda 
6. Paphlagonia 

7. Pontus Polamaniacus 
8. Helenopontus 

9. Armenia —_ 

Io. Armenia ſecunda 
11. Galatia Salutaris 


ems 


A. 


The Pontick 11 Provinces, 


vc 


= . © 1. Europa 

= { 2. Thracia 

aL 1 3- Hzmimontis 

ES 4. Rhodope 

$S| 5. Mztia ſecunda 

Rh | 6. Sythia 

& ©f 1. Macedonia 

= s | 2, Theſlaly 

2 = | 3. Achaia 

225 4. Crete. 

Se | 5. Epirus Vet. 
8] 6. Epirus Nov. 

NH \ 7. Prevelitana 


2, Lesbos. 3. Chio. 4. Samos. 5+ or Rhodium: 


Dramieon. 

Sozouſta. 

Antino vel Ptolemais. 
Alexandria. 
Oxyrinchus, 
Peluſjum. 


Ancyra. 

Nicomedia. 

Claudiopolis. 

Mazaca alias Czfarea. 

Tianum ſve Chriſtopolis. 

Gangra. 

Neo-Czfarea. 

Amaſea. 

Sebaſtia. 

Melitena, 

Amorium, alias Peſſenuntis, a- 
lias Juſtinianopolis. 


Heraclea Thraciz. 
Conſtantinople. 
Adrianople. 
Trajanople. 
Martianople. 
Tomes. 


Theſlalonica. 
Hypata. 
Corinthus. 
Gortina. 
Nicopolis. 
Dyrachites. 
Croia. 


G That 


The Origin of pony 


Book V. 


Provinces. 
1 Mceſia ſuperior 
» | 2 Dardania 
«3 Dacia Mediterranea 


inces 


That of Dacia, 
4 Prov 


4 Dacia Ripenſis 

;1 Campania 

2 Tuſcia & Umbria 
3 Picenum Suburbicarium 
4 Apulia & Calabria 
5 Brut & Lucania 
6 Samnium 

7 Valeria 

8 Sicilia 

9 Corſica 

10 Sardinia 


10 Provinces. 
«A. 


The PrefeFure of Rome, 


_ 


"x Noricum Mediterraneum 
2 Noricum Ripenſe 
3 Pannomia Superior 
« 4 Pannomia Inferior 
5 Valeria 
6 Salvia 
C7 Dalmatia 


% 


fTlly- 
amces 


ricum,7 Prov 


D 
- 
£ 


1 Lugdunenfis prima 
2 Lugd. ſecunda 

3 Lugd. tertia 

4 Lugd. quarta 

5 Belgica prima 

6 Belgica ſecunda 

7 Germamia prima 

8 Germania ſecunda 
[9 Narbonenfis prima 
£10 Narbonenfis ſecunda 
11 Aquitania prima 
12 Aquitania ſecunda 
13 Novem populonia 


14 Viennenſfis 

15 Maxima ſequanorum 
16 Alpes Graiz & pxninz 
17 Alpes maritimz 


The Dioceſs of the Gallia's 17 Provinces. 


LC 


— 


Metropolis. 


Reztiana Myſorum, 

Niſlum. 

Acrida alias Aderidi 
alzas Juſtiniana prim, 

Ulpia Trajana. 


Capua 


Sancta Severina 
Rhegium 
Beneventum 


Syracuſa 
Calaris, 


Solyun »unc Saltzberg, 
Lauriacum, 

Sabaria. 

Sirmium, 

Gratz. 

Vindomana. 
Dalminium vel Solana, 


Lugdunum. 

Rouen. 

Tours. 

Sens. 

Triers. 

Rheims. 

Mentz. 

Collen. 

Narbon. 

Aix olim Aquz Settiz, 

Bourges, 

Burdegalia. 

Aux olin Auguſta Al 
ſciorum. 

Vienna. 

Beſancon, 

Tarentueſe. 

Ebrodunum #ow Am- 
brun. 
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Provinces, 


1 Flaminia @ picenum annonarium 
2 Venetiz 

3 #Amilia 

: 4 Liguria 

'5 Alpes Cothiz 

6 Rhztia prima 

7 Rhztia ſecunda 


The Dioceſs of Italy, 
7 Provinces 


LC 


1 Africa propria alias Zeungitana 
2 Bizacena 

3 Tripolitana 

: 4 Numidia 

8 5 Mauritania Czfarienſis 
6 Mauritania Sitifenſis 


7 Tingitana laid afterwards to the Di- 
i oceſs of Spain. 


" 


7 Provinces. 


x Bcetica 

2 Luſitania 

| 3 Gallicia 

' 4 Carthaginenſis 

5 Tarraconenſis 

6 Tingitana 

7 Inſulz, viz. Majorca, mmorca, E- 
t buſh Frumentaria 


ſs of Spain, TheDioceſ; of Africk, 


7 Provinces, . 
ena... 


The Dioce 


South- | kde , the Thames 
the farther ſide of the Severn. 
reſt to the Northern Borders. 


When 5 Provinces, the 


4 Was Valentia, containing all 
the Frith of Solway, and the ow 
Wall on the South, to the Friths of} 
Edinburgh ad Dumbritton North, 


wards 5 Provinces. 
"_ 


the Thames and 5 _ 


| 


The Dioceſs of Britain, «t firſt but 3, afier- 


5. Flavia Czſarienſis,/ viz. all EY 


[ 


4 


G 3 


Metropoles. 


Ravenna, 
Aquilea. 
Placentia. 
Mediolanum. 
Genoa, 


Rhztiopolis,olime Tibe- 
rina, vel Auguſta Ti- 
berii zunxcRatisbona. 


Carthago. 
Adrumetum. 
Tripolis. 

Certa alias CertaJulia. 
Czſarea. 

Elmidina. 

Feſle. 


Hiſpalis. 
Emerita. 
Bracara. 
Valentia. 
Toledo. 


Felle. ny 


Palma. 


£ Maxima Czfarienſis, viz. al oy York. 


Theſe new Provinces 
ad no Metropoles, 
but were ſtill under 


the TurifdiFion of 


York, the Metropolis 
axima Czſarien- 

, ont of which they 
-w_ taken, whoſe Bi- 
p was then Pri- 


Theſe 


Rr ————_ 
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Theſe were the ſeveral Provinces and Metropoles of the Romay 
Empire, about an hundred and twenty in all 3 and 1n every Prg. 
vince, beſides the Metropolis or Mother-City , where the Roway 
Preſident did reſide, were ſeveral other Cities, (too many to be here 
ſet down;) in each of 'which was placed a Civil Judge or Magi. 
ſtrate, often called by the Romar Writers Defenſor Civitatis, who 
preſided over it and the Towns abour it. So that, in ſhort, the Go. 
vernment of the Rowan Empire was this. Under the Emperor were 
four Prefens Pretorio's, to whom all the reſt of the Princes ang 
chief Officers were to give an account, that ſo the Emperor might have ug 
damage; as it was in the Perffar Government under Darius. In the 
chief City of every Dioceſs under his care, each PrefeFns Pretoris 
had his Vacarizs or Lieutenant , who had Juriſdiction over ſever] 
Provinces 3 in the chief City of every Province was a Pro-Conſy! 
or Preſident, who had Juriſdiction over ſeveral Cities 3 and in every 
City another Inferior Judge or Officer, who had Jurifdiction over 
it and thoſe Towns which lay about it. A Form of Government 
at firſt begun by Aug#ſt#s, mended as to ſome things by the Emperor 
Adrian, and perfeted by the Great Conſtantine 5 yet not fo, but 
that it received ſome alterations from Theodoſins the elder and 


Juſt inian. 


CH AP. IX. 


A Conformity of the Government of . the Church, to that of 
the Empire, begun by the Apoſtles, 


The Contents. 


A Catholick Polity meedful in a Catholick Society, $. 1. The Apoſile 
for that reaſon began to frame the Polity of the Church, correſpondent 
to that of the Empire, $. 2. Which appears by the Titles given by 
them to Churches of their Foundation, $. 3. And from the Titles 0 
St. Paul's Epiſtles, h. 4. Ard thoſe of St. Peter, h. 5. And 


Subordination of Governors in every Church, . 6. 


Eeing that the Body of the Church was to be unum & univerſale; 
oze, and withall x:iverſal 5 Chriſt having commanded and au- 
thonized his Apoſtles to preach unto all Nations, and baptize all by 
one Spirit, into one body, whether Jews or Gentiles, and ſeeing that no 
Body Politick can long ſubſiſt, without ſuch a Government as is ſuita- 
ble and agreeable to the Nature and Conſtitution of it 3 it follows, 
that this oe Catholick Church, ought to have ſuch a Polity and Go- 
vernment, as might ſuit with the bigneſs, and be fit and proper to 
preſerve the Unity. of ſuch a Body. And the Roman Empire, being 
then ſo far extended aj to be ſtiled Oecumenical, and the Goſpel of | 
ſach a Nature, as to take ſooner with ſuch civilized People as thoſe : F 
of- the Empire, than with others more rude and harbarons 3 'tis 


hard to conceive, how the Church Catholick, could at firſt have 3 
TER l better 
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better form of Polity and Government, than that which at that 
time obtained in the Empire. 
'Tis bighly probable therefore, That even the Apoſtles themſelves, $. 2: 
who had the guidance of the bletſed Spirit, did begin and carry on 
ſo long as they lived, ſuch a Government in the Church, as was cor- 
reſpondent, as near as might be, to that of the Civil Statez and 
therefore finding the Empire divided into ſeveral Provinces, (as 
hath been declared in the foregoing Chapter, ) and that the Afﬀeairs 
of every Province were regulated by one Preſident or Governor, 
keeping his Reſidence in the Metropolis of the Province, they firſt 
planted Churches, to be known and diſtinguiſhed by the Names of 
thoſe Cities and Provinces, and then committed the Management 
of Afﬀairs, in each of thoſe Churches, to one Chief Paſtor or Biſhop, 
who ſhould reſide alſo inthe Metropolis of the faid Province. And * pe Concor. 
theſe two Points are well made out by * de Marca the learned Arch- Sec. & Imp. 
Biſhop of Paris 3 but more fully and clearly by our more learned jj". cp. 1. 
+ Beverege, in his Vindication of the Code of the Canons of the Pris + Lib. 2. c. 5. 
mitive Church, a Book full fraught with Sacred oy. $ 1H VI 
It is plain enough from the Writings of the New Teſtament, That $+ 3 
the blefled Apoſtles, according as our Lord had commanded them, 
travelled over all the Provinces of the Empire, and where ever they 
made any Converts, there they founded a Church, which was after- 
wards denominated either from the Province, or the chief City, or 
Metropolis of it. A Church was firſt founded in Petre, or Fernſa- 
lem, which was then the Metropolis of Paleſtine, and ſo it is called 
the Church at Jeruſalem 3 another at Aztioch, the Metropolis of Syria, 48: 8. «. 
and fo called the Chxrch at Antioch 3 another at Corinth, the Metro- 48s 31. 1. 
polis of Achaia, and ſo called the Church at Corinth, We read alſo 1 co. 1.2. 
how St. Paul went through Syria and Cilicia, confirming the Churches ; Afts 15. 41- 
and alſo over Galatia and Phrygia, in order, ſtrengthening all the Diſ. 4#s 18. 23; 
ciples, We read likewiſe jn the Epiſtles of St. Pa#l, of the Churches 2 ©. 16. 1- 
of Galatia, the Churches of Aſia, the Churches of Macedonia, and 377 
the Churches of Judea 3 now Syria, Cilicia, Galatia, Phrygia, Aſia, Gait, 1.12. 
udea, and Macedonia, were all Roman Provinces, where the: Apo- 
les had planted Churches, and then called them by their Names, 
to diſtinguiſh them from Churches planted, or to be planted in other 
Provinces. | 
This farther appears alſo from the Titles of St. Paul's Epiſtles, be- $. 4- 
ing all writ either to ſome Province in general, or to ſome chief 
City 1n it, or to the Metropolis, or to the chief Paſtor or Biſhop of 
it. One he writes to rhe Romans, that is, to all thoſe Chriſtians that 
were in and about the City of Rome; even as when he writ to the 
Corinthians his Title is, To the Church of GO D which is at Corinth, 2Cor. 1. 1, 
with all the Saints which are in all Achaia 5 Achaia being a Roman Pro- 
vince, and Corinth the Metropolis of it. Galatia was another Ro- 
man Province, as was ſaid before, and writing to thofe of it, he en- 
titles the Epiſtle, to the Churches of Galatia that is, to them of the Gat. 1. 2. 
whole Province in general, and t;all and every the Churches in it 
mn particular. Epheſus was the Metropolis of the Pro-conſular Aſia, 
and writing to the -Chriſtians there, the Title is, To the Saints which Fob. 1. 1. 
are at Epheſus ;, that is, to thoſe who are in and under.the Jr 
on of that City. Phzlippi 1s ſaid to be the chief City of that part of aa: 16. 12. 


The! Mace- 
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Macedonia now Macedonia was a Roman Province, and Theſſalonie, 
the Metropolis of it, to whom St. Pax! writ two Epiſtles, both en. 
titled to the Church of the Theſſalonians, and chargeth them, That the 
1 The]. 5. 27: firſt bEiread nnto all the hdly Brethren ; that 1s, not only to thoſe of 
that City, but to 3ll of the} whole Province. And Philippi, tho' ng 
Metropolis, beirig-a chief City in one part of Macedonia, (as was 
faid before,) to them he-alſo writes, and the Title 1s, To al th, 
Saints which are at Philippi, with the Biſhops and Deacons. The like 
is to be ſaid of his Epiſtle to the Coloſſrars, for Coloſs Was a _=_ Ci. 
ty inthe Province of Phrygia, and Laodicea the Metropolis of it 3 but 
to Coloſs he writes, as abounding perhaps with Chriſtian Converts, 
and being in all likelihood a very fit place, by reaſon of frequent 
reſort tot, for diſperſing abroad the Apoltles Inſtructions 3 yet doth 
Col. 4-16. he not forget the Metropolis, but orders that the Epiſtle be read in 
Cap. 5. $6. the Church of the Laodiceans. It hath been declared before, how 
*c7-5-5- that Timothy and Titzs were ſomething more than ordinary Elder 
or Presbyters, they both having Power to Cenſure and Ordain other 
Presbyters 3 nay, 'tis very probable, that they had all the Power 
conferred on them, which either the Apoſtles could, or ever did 
give toany 3 that is, they had a Power to Ordain, not only Preby. 
ters of the ſecond Rank or Order , but thoſe of the firſt alſo, 
chief Paſtors and Biſhops 3 or, in a word, what Power Chriſt gaye 
'0u79 4177- tO the Apoſtles, the Apoſtles did give to them: And Theodoret in. 
_ oO deed calls them Apoſtles, where he faith, That Epaphroditus was th 
m=oe;1r6- Apoſtle of the Philippians, and Titus of the Cretians, and Timothey 
57: «ww Kpr- of the Afiaticks. Their Apoſtolical Power and Authority over al 
7%, o 1/7, Elders and Presbyters, 'not only of the ſecond but the firſt Order 
Twdis6 alſo,” doth farther appear, from their being to preſide the one of 
m- . them at; Epheſus, the Metropolis of Aſa Pro-conſularis, and the other 
: Tim. cap.3, 1 Crete, another Rowan Province, once renowned for its hundred 
Cities, with Power to Ordain Biſhops in every one of them. Noy 
to theſe two fingly and ſolely doth St. Pax} write, and gives them 
Dire&ions how to demean themſelves in that high Station in which 
they were placed, viz. As Przfefts or Metropolitans of two whole 
Provinces,Crete and the Pro-conſular Aſia : So that all St. Pas!'s Epiſtle 
( as was ſaid before ) were either writ to the Church of ſome whole 
Province, as thoſe to the Romans and Galatians ; or, to ſome Chief 
and Metropolitan City, as thoſe to the Corinthians, Epheſians, (o 
lojjuans, and Theſſalonians ;, or, laſtly, to ſome chief Biſhop of the Pro- 
vince or Metropolitan, as thoſe to Titxs and Timothy. Which plainly 
ſhows, That St. Paxl in the founding of Churches, and in the writing 
of all his Epiſtles, had regard unto the Roman Provinces and their 
reſpetive Metropoles 3 and, moreover, that even then in ſome Pro- 
vinices there was one Biſhop, who had a Juriſdion and a Metropo- 
litical Power over the reſt. 
$. 5: And as St. Paul, ſo St. Peter alſo by his way of writing, ſeems to 
have had an eſpecial regard to the diſtinguiſhing of Churches by Pro- 
vinces; for ſo is the Title of his firſt Epiſtle 3 To the ſtrangers ſcat- 
tered throughout Pontus, Galatia, Cappadocia, Aſia, and Bithynia 5 which 
were five Provinces of the Rowax Empire, as may be ſeen in the 
foregoing Tables. 
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And as it is plain in Scripture, That in the Conſtituting, and De- ÞY. 6. 
nominating, and Writing to Churches, the Apoltles had a regard to 
the Roman Provinces : So doth it allo trom thence appear, that by 
Apoſtolical Inſtitution (tor it could no other way come to paſs ) 
the ſame Subordination of Governors, and the fame way of Go- 
vernment, was obſerved in thoſe Churches, which was obſerved in 
the Provinces. For as in every City of the Province, there was a 
Governor to order and regulate the Aﬀairs of his City and the 
Towns about it, yet being ſo Subordinate to the Preſident of the 
Metropolis, as to be aſlembled when he pleaſed ro be conſulted with- 
all, and to receive his Orders,for the well-governing of the Province, 
and the good of the whole Empire : So 1t 1s more than probable, 
that even while ſome of the Apoſtles were alive, there were ſeveral 
Churches in the ſeveral Cities of ſome Provinces, and one Biſhop or 
Metropolitan who preſided over the reſt, with Juriſdiction to Con- 
vene them when he ſaw occaſion, for the giving of them Orders 
about the well-governing of their particular Churches, and the 
.good of the Church Catholick. And this ſeems to be plain, from 
that paſſage in the AFs of the Apoſtles, where St. Paul ſends to Ephe- 
ſos, tor the Biſhops of Aſra Pro-conſularis to come to him to Mile- 
tzs : For tho? 'tis ſaid, that he ſent to Epheſ#s, yet 'tis plain that thoſe 
he ſent for, were not only thoſe who appertained to that City, but 
thoſe alſo who were of the whole Province; for he ſaid to them 
when they were come, Te krow that from the firſt day I came into Aſia, 4s 20. 18. 
after what manner I have been with you at all ſeaſons ;, that is, how he 
had laboured very hard among them of that Province, and con- 
verted ſo very many to the Faith, as made Demetrixs the Silver-ſimith 
to ſay,that not alone at Epheſus, but almoſt throughout all Aſia, he had per- As 19. 26. 
ſuaded and turned away much people, ſaying, that they be no gods which 
are made with hands ;, nay, moreover, he tells thoſe Biſhops he ſent 
for, that among them he had gone preaching the Kingdom of GO D. 4#: 20. 25. 
Now if thoſe he ſent for had been only ſuch as lived at Epheſus, how 
could he ſay he had gone Preaching among them, when he converted 
many in all Aſa? Or, if they had not been thoſe who lived in all 
the parts of that Province, how could they be fit Witneſſes of his 
Behaviour from the firſt day he came into it? In a word,it ſeems very 
probable, that this was a Viſitation of the whole Province, and that 
the Biſhops he ſent for, were the Paſtors of the ſeveral Cities and 
Churches in it; and that 'tis ſaid he ſent for them to Epheſus, becauſe 
from thence a quicker conveyance might be made to their ſeveral 
reſpetive Cities, of what his Will and Pleaſure was then any other 
way. But however it was then, tis certain enough, that before the 
death of _ there were ſeven ſeveral diſtin& Churches at the 
leaſt in this Province of the Pro-conſular Aſia, and thoſe denominated 
- from ſeven Cities in it, viz. Epheſus, Smyrna, Pergamms, Thiatira, Sar- 
dis, Philadelphia, and Laodicea; and that each of them had an An- 
gel to preſide in it, and govern it, which ſurely could not be any 
other than the Biſhop of it 3 and, laſtly, that the Angel and Bi- 
ſhop of Epheſus, ( who was Timothy, and in St. Paul's company, Aa: 26. 4. 
when he ſent for thoſe Afar Biſhops and Elders to Mzletus, ) had in 
all probability a Precedency over the reſt, becauſe he is always firſt 
named. And that which makes this more probable, is, That in after- 
times, 
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times we find thoſe Cities and Biſhopricks reckoned under that Jy. 
vid.Not.Epiſ. r5{di&tion, as alſo the Churches of Magneſia and Trallis, to whom 
d Berer.) Edir Ignativs writ two Epiſtles, but twelve Years after St. John writ his 
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CHAP. X. 


A Conformity betwixt the Government of the Church and 
Empire in the Second Century. 


The Contents. 


This ſhown from the Epiſtles of Ignatius, $. 1. And the Synods abou 
the Paſchal Controverſy, $. 2. And the Epiſtles of St. Cyprian, g. z, 
And the Canons of the Apoſtles, $. 4. And the Synod of Antioch, 
$. 5. A Digreſſuon about the Chorepiſcopi, $. 6. The Synod of An. 
tioch had reſped# to the Canons Apoſtolick, F$. 7. The Preheminence 
of Metropolitans thought Ancient by the Conncil of Nice, $. 8. Of 
the Rights and Privileges of Metropolitans, 4. 9. 


$. I. E that will take a Proſpe&t of the Tranſaftions of the Second 
Century, will find it manifeſt enough, That all along from 
one end of it to the other, Churches were conſtituted and founded 
in moſt Cities of the ſeveral Provinces of the Empire, which were 
under the Government and Juriſdiction of the Church of the chief 
City or Metropolis, according to the Government of the Civil State, 
All the Epiſtles of Ignatius are direfted to Churches of ſeveral Ci- 
ties, except that to Polycarp the Biſhop of the Church of Smyrn : 
And that to the Romans 1s thus entitled, To the Church which hath 
Preſidency [| &y mim yoets Pwpugiu | in the Place of the Region of 
the Romans : And in the Body of that Epiſtle he doth attribute to 
himſelf, the Title of the Biſhop of Syria 3 from whence it appear, 
that he was not only Biſhop of Artoch, but had a Juriſdiftion over 
all the Province of Syria, and that the Biſhop of Rome had a like 
Preſidency and Juriſdiction over the Churches which were in the 
Orbicarian Region, as the Imperial Conſtitutions, or the Rowan Pro- 
vince, as the Ads of the Firſt Council of Arles call it ; as the 
great Uſher has obſerved in his Book of the Original of Mctropoli- 
tans, page JO. 

&. 2. Thoſe Synods before-mentioned about the Paſchal Controverl, 
in Paleſtine, Aſia, Pont#s, Oſrotna, Italy, and France, do all likewiſe 
prove the Point before us : For they all conſiſted of Biſhops of ſe- 
veral Cities, and were all convened by Metropolitans who preſided 
in them. As Poljcrates ( for inſtance ) in that of Aſa, who told 
V:ior, the then Roman Biſhop, that ſever Biſhops had been his Pred:- 
ceſſors in that See, Palmas ( ws «ppyiranrGO-, faith Euſebins, vis. the 
then moſt Principal Biſhop of the Province) in that of _ 

the 
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the Biſhop of Edeſſa, 1n all probability, in that of Oſroena, although Cod. Can. 


he is not named, becauſe ( as our learned Beverege with great reaſon p< kim 
ſuppoſerh)) there is no Synodical Fpiſtle thereot extant 3 ViFor of c. 5. 8.6. 
Rome, in that held in Italy ; and Irenens of Lyons, in that held in 
France. 

And thus it was in Evrope and Aſa, as to the Form of Church- $. 3. 
Government in the Second Century : And if we aredefirous to know 
how then it was alſo in Africa, the words of Cypriar are plain 
for ſpeaking of Baptizing thoſe who had been 
— ito the Church by —_ * Make uo ſunt, & longa 2ras, ex 
faith, It is a long time, and many Years ago, ſince 99 19 "grippino Dont memortZ yiro, 
under my Predeceſſor Agrippinus of OB me nd hee ques. Oh _ ak 
mory, many Biſhops were called together, and de- / 
termined in this Matter. And in another place he declares from Epift. 71. 
whence his Predeceſſor did call theſe Biſhops, viz. out of the Pro. ** Wi 
vinces of Africa Propria and Numidia, which ſhows that a_— 
as their Arch-biſhop did call them together z and ſeeing that Cypri- 
an himſelf, who ſaid this, was Biſhop of Carthage before the mid- Circ: An.248. 
dle of the Third Century ; and that there were multi Anni, & lon- 
ga £tas betwixt that and the Synod call'd by Agrippinus, it follows 
thence, that in all probability it was called in the Second Century : 
So that even then in Africa alſo there were many Churches under 
the care of many Biſhops, and they all under the Juriſdiction of the 
Metropolitan or Primate of Carthage. 

A farther proof of this we have from the Code of the Canons} &, 4. 
of the Primitive Church, which enjoyn, That | 
the Biſhops of every Nation acknowledge one as Tis 5 '"Emoxorus ingou Wes ei Nvau 
Firſt or Chief Head, and to do nothing of any dion REIN 
moment without him. Where it is plain, That ; 
tho! they had not then the Name and Title of Metropolitan, (which 
perhaps was not uſed by any Authentick Author, before the time of 
the Nicene Council, as is obſerved by the Judicious Dr. Cave, ) yet of Ancient 
they had the thing its ſelf, and the Power under other Names, ſuch £96 
as Ppwro 'Emaongmu, the firſt and chief Biſhops 5 or Kepara, the Heads yag. gs. 
of Provinces ;, or oi + Mintegri\gwy apyiepas , the chief Biſhops re- 
ſeding in the ſeveral Metropoles; as Zonaras traly expounds that Ca- 
non 5 that 1s, there waz a Superior Biſhop in every Province, re- 
fiding at the Metropolis thereof, who partly by himſelf, and partly 
by the afliſtance of his Comprovincial Biſhops, did uſually manage 
all the moſt important Church- Afﬀairs within that Province. Now 
theſe Apoſtolick Canons were made, ſome in the Firſt Century, and 
ſome in the Second, and were put into ſuch an order as now we have 
them, by Clemens of Alexandria, or ſome other, before the middle _ : 
of the Third, as is ſubſtantially proved by Dr. Beverege 3 and there- !® \b. ſup.cic 
fore it 1s very evident, that in the Second Century there was one 
firſt and chief Biſhop of the Province, to whom all the reſt were 
ſubordinate as their Metropolitan. x 

The Synod of Artioch was held in the Fourth Century; but we &, 5. 
ſhall make ufe of one of irs Canons in this place, becauſe 'tis more Cir. An. 341- 
than probable, that thoſe Fathers when they made it, had a reſpect 
to the Apoſtolick Canon before-cited, ( as we ſhall ſhew anon,) they 
decreeing the ſame thing, and almoſt - theſame words; for here - is 
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decreed, That all the Biſhops of the Province know and receive him why 
preſedeth in the Metropolis, and account him more honourable than any 
other, even as the Metropolis is more honourable 
'O i 7h MnGomiad megtne — 32w than any other City , and to do nothing without 
ret iow werlte- ary nn" n_ Conſent an4 Advice, except it be in thoſe things 
xbvs Evev wry. Syn. Ant. Can. 9. which relate to the governing of their own Cities, 
ue hes bem v3 tnfer bn if — _ there, _ pr ww Þee 
O32 lu} "gogrs. the Culiar buſeneſs. ence It 1s plain, at the 
3 on Bithop KI Metropolis was to have a Power 
and JuriſdiQtion over the Biſbops of other Cities 3 and the reaſon of 
his having ſuch a Preheminency above the reſt, and why*the Metro. 
polis, was to have the ſame Dignity in the Church, which it had in 
aw. mn U7j the Empire, is there alſo rendered, v7z. Becauſe there is a great re. 
mer > ſort of Men of all forts about baſineſs from all parts to that City, 
owSixer The Metropolis was dignified above other Cities, by the reſidence 
-=r74 3% of the Roman Preſident 3 and his reſidence cauſed a great reſort to 
Ferre Con. it, from all parts, for diſpatch of buſineſs 3 and, by reaſon of that 
Eod. great reſort and concourſe of People, the Goſpel might be propa- 
gated and ſpread abroad into all parts, and the Affairs of the Church 
diſpatched, after the ſame manner as thoſe of the State : And there. 
fore, and becauſe matters of Rule and Government cannot be ma- 
naged well in the Church, no more than in the State, unleſs there 
be a ſubordination of one Governor to another, the Biſhop of eve- 
ry Metropolis was to be accounted more Honourable, and to haye 
a Juriſdiftion over the reſt of the Biſhops of the Province. 

There is one thing more we may learn from theſe two Canons, 
and itis, what the proper Buſineſs, and what the Juriſdiction of every 
other Biſhop beſides of the Province was, for they both ſay it was to 
mind thoſe things which belonged to his own Pee; and then 


Nias x; wa!- to let us know what his Ta epiuce, was, the Canon of Artioch tells us, | 


on Xe: "a twas his City, and thoſe Xwpy or Regions about it which were unde 
» ap * Juriſdiffion, From whence we may obſerve 3 Firſ?, That the 
Other Biſhopsof the Province were placed in the Cities of it only, 
Epiſcopi in Secondly,That moſt Cities had their X»pa or Regions about them, con- 
lum antiqui- fiſting of Towns and Villages to them appertaining, which were 
—_— called Territoriu-, or the Territories of it, and extended as far as 
wer nee, the Juriſdiction of the Civil Magiſtrate did extend. And, Third- 
adCan. 13- [y, That the Pagwua of the-Biſhop of every City extended as far 
Conc. AF. 13 the Territories of it : Theſe three things are very obvious toany 
who will but read over thoſe two Canons. 

9. 6. And there is a Fourth, which thoſe who duly conſider them can- 
not well miſs of 3 and it is, that from theſe Xwp«, or Regions be- 
longing to Cities, we are to derive both the Name and Origin of 
the Chorepiſcopi : For what elſe is Xwpemoxgn©-, but 'Emoxor@- co # 

AN. 365 NXwex, 4 Biſbop in the Villages ? Which is made more plain by the 
"Council of Laodicea, where the 'Emioygmu & # Xwggs are prohi- 
bited to do any thing, ave yruuns 78 'Emoxgrs ov Th wing, without 
the Conſent and Approbation of the Biſhop of the City 3 ſo that 
there was a Biſhop of the City, and a Biſhop of the Regions about 
It and appertaining to it, viz. the Chorepiſcopus, who was really a 
Ibid. Biſhop, and had the Conſecration of a Biſhop, ( as Dr. Beverege has 
fully proved, ) tho' he was not Biſhop of any City , neither had 

any 
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any Dioceſs, but was to do what he did in the Diocelſs of another; 
and by his appointment. In a word, according to the diſpoſing 
of Places and Things in the Empire, many Cities had very large 
Territories, and all thoſe Regions or Territories of the City, as well 
as the City it (elf, as to Church Atfairs, being under the Juri{diftion of 
one Biſhop, even as all matters of State, within that compaſs, were 
under the. Juriſdi&ion of one Civil Magiſtrate, it ſo fell out, that 
cither by reaſon of the largenets of the Parceche or Diocels, or by rea- 
ſon of old Age or Sickneſs, or abſence, the Biſhops of ſome Cities 
could not perſonally, in all places, perform the Daties of their E- 
piſcopal Function 3 and therefore, were they allowed by the Canons 
of the Primitive Charch to ſupply thoſe Defects, by appointing of 
Biſhops in certain Towns of the Country, who were thence called 
Chorepiſcopi, or Rural Biſhops, who had not the bare name only, but 
the very Order alſo of Biſhops, and were more than Presbyters, and 
not only Subſtituted, but Ordained and Conſecrated Biſhops 3 but 
the Council of Laodicea took care, that they ſhould bealways made 
and Conſecrated by the Biſhop of that City, to which they were to xoperioxeme 
be Subject 3 not that he alone ſhould Ordain them, but that they 33 ved # 
might not be Ordained without his Preſence and Conſent 3 which ſex 'r. 
was but reaſonable, ſeeing they were not to a&t but only within his mois, Can. 
Precin&s, and by his Order. And thus it was in the primitive *748- 
State of the Church, but when the Biſhops of the Cities, who bore 
the chief Title, and Power, and Honour, became Lazy, and per- 
formed nothing of Epiſcopal Duty, but left all to be done by the 
Chorepiſcopi 5 and when they, upon that, took too much upon them, 
and preſumed to do that for which they had no Order and Autho- 
rity ; then were they laid aſide, as might: here be ſhewn, if there 
was any need of it. But 'tis worth our obſerving rather, that here 
with us in Ergland, in former Times, the Office of the Chorepiſcops 
obtained, tho' not the Name 3 they being here called Suffragazez, or 
Suffragan Biſhops. All the other Biſhops indeed, either 1n the Pro- 
vince of Canterbury or York, are by our _ aa 
called Suffraganet; becaule they are to be Afh- mnes Epiicopt Cryragaret lune did, 
{tants eres Arch-Biſhop, as being called to ——_—_ —_— _— fol. 
thoſe great Places they are in, not to ſhare licitudinis Archiepiſcopi, non in plenicudi- 
with him in the plenitude of his Power, but rp yg mg 
in the common care of the Church of Chriſt; 
yet notwithſtanding this, the Aſſiſtants alſo of his Comprovincials are 
| likewiſe with us called Syffragars; as 1s plain from a Statute of 
; the 26th. of Henry the Eighth, where it 1s decreed, That by the 
|  Arch-Biſhop, and two other Biſhops, Suffragan Biſhops ſhall be Conſe- &cA1534. 
' Crated in three and twenty places there nominated, and no other; and 
with this Proviſo moreover, That none of them, either have, or a@ any 
thing properly Epiſcopal, without the conſent and permiſſion of the Biſhop 
of the City in whoſe Parzche or Dioceſs he is placed and Conſtituted 3 
which makes it plain enough, that they were the ſame in Office, tho 
not in Name, with the Chorepiſcopz of the firſt Ages. And ſo much 
for the Name, Office, and Origin of the Chorepiſcops. 

And to return from whence 'we have a little digreſfed, it is very &. 7. 
clear, I think, from the two Canons we have ſo long| inliſted up- 
on, viz, Apoſt. 34. and Antioch 9. That the Conformity of the Go- 

H 2 vernment 
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vernment in the Church to that in the State, and the ſubordination 
of all the Biſhops of every Province, to the farſt or chief Biſhop of 
it, was begun in the earlieſt Times, ſeeing the Canon Apoſtolick 
doth exprelly decree it, and the Canon of Artioch as expreſly 
confirms it 3 yea, and with a reference alſo to the Canon Apoſtg. 
lick : For ſeeing the ſame thing, and almoſt in the ſame” words, i; 
enjoyned in that Canon which is enjoyned 1n the other ; and ſee. 
ing there is no Injunction of it to be found in any other Canon 
more ancient than the Synod of Artioch, that Synod could not re. 
ſpe&t any other than it, when it decrees, That the Bilhops of every 
Prevince ſhould not do any thing of moment without the prime or 

| chief Biſhop; and gives this for a reaſon, vjz, 
, Kane # q—_—_—_— &% 7 TY hecauſe it is according to 4 more ancient Cany 
- command: co wa of our Fore-fathers 5, as is very well obſerved 

by Dr. Beverege 3 Cod. Car. Eccl. prim. vind. I. 1. c. 4.4. 4. 

$. 8. The plain truth is, this way of polity in the Church, and thi 
Conc. Nic.An. Subordination of Biſhops was ſo ancient, that when the Niceze F4. 
325- cn. 6. thers went about to eſtabliſh the Rights and Privileges of Metropo. 

litans, they began their Canon with tw «oyaju #n xegr:imo, Let the 
ancient Cuſtoms take place 3 and as it was thought ancient, ſo was it 
alſo univerſal 3, for though three Metropolitans only are there expreſly 
EE named, viz. of Alexandria, Rome, and Antioch, yet 
Kat & ns $740,015 7% F747 are all the reſt moſt evidently comprehendeq 
44S 2620 under thoſe general Terms which follow, 21, 
* And let the ſame Rights and Privileges be reſerved alſs to thoſe if 
other Provinces. 

Q. 9. Now what theſe Rights and Privileges were 1s worth our En- 
In Annor. 2d quiry after. Dr. Beverege ( who has got a faculty above all other 
—— Men of making things diftin& and plain) faith, They way be reduced 

to Fonr Heads. Firſt, 4 Ordinations of Biſhops, within his Province, 

were to be made and confirmed by the Metropolitan, or elſe to be null and 

void. Secondly, It belonged to him to call and ſummon all the Biſhops 

of his Province to-a Synod once a Year. Thirdly, It was in his Poner 

to make an InſpeFion both into the Opinions and Morals of bis Compro- 

vincials, and to admoniſh thoſe whom he found Faulty, and —_ 

and puniſh them. And, Fourthly, Al! differences among the Biſhops if 

his Province were to be determined by him, neither were any of them tu 

travel beyond the \Seas without his Letters of Leave and Licence, or do 

any thing of moment without his conſent. Thele were the chief and 

principal Rights and Privileges of Metropolitans, each of which, 

16, particularly and ſeverally, the ſaid Learned Man doth confirm by 

; Canons of ancient Councils, too many to be here Inſerted, and 
therefore 1 referr thoſe who deſire better Information,to thoſe Learned 
Annotations. Dr. Cave has fince given us the Rights and Privi- 

| leges of theſe. prime Biſhops or Metropolitans in few words, with 

- —_ which I ſhall conclude this Chapter 3 They were (faith he) to take 
Pp. go, Care, that Vacant Sees were well Jupplied, to call Provincial Synods, t 
diſperſe Canons there agreed on for the common Good, to end Controver- 


fres betwixt their Biſhops, to admoniſh the Unruly, to cenſure and ſuſpend 
the Irregular, to give Communicatory Letters to their Provincial Biſhop 
who were to go into Foreign Parts, and ſuch like. | 
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CHAP. XL 


A farther Conformity of the Government of the Chutch and 
Empire, made in che Fourth Century. 


_— 


The Contents. 


A likeneſs of the Government of the Church and Empire in the Dioceſſes 
as well as Provinces, Qh.1. Shewn from the Decrees of the ſecond 
General Council, $. 2. and the Words of Socrates Scholaſticus, 
and Theodoret, h. 3. and a Decree of Gratian the Emperor, . 4. 
and the ſubſequent pratice of Juſtinian, . 5. 


Aving ſeen what the Polity of the Church was in all the Pro- &. 1: 
H vinces of the Empire, in the very firſt Ages of it, and how the 
Biſhops of every Province were Subordinate to the chief Biſhop re- 
fiding in the Metropolis of it, even as the Governour of every City 
was to the Roman Prefident, We are in the next place to enquire, 
whether in after Times any farther Conformity was made, and whe- 
ther in the Dioceſſes, as well as in the Provinces, the Polity of the 
Church, and that of the State, did reſernble one another. And it 
will be very plain to any one who well conſiders the Tranfa&ions of 
the Fourth Century, that the Church being then at reſt from Perſe- 
cution, the number of Believers, and by conſequence the number 
of Church-Governours, of all Orders and Degrees, would encreaſe. 
And the number of the Provinces being then alſo augmented by the 
new model of the Empire made by Conſtantive, more Metropolitans 
would then take place: And every one knows, who knows any: 
_ of Government, that amony a multitude of Governors great* 
Differences, and by conſequence great Confufions will often ariſe, 
without there be a due and juſt Subordinarton one to another 3 And 
ſo indeed jt happened at that time, among the ſeveral Metropoli- 
tans 3 for ſome were fo bufte and pragmarical as to intermeddle, not 
=_ in the Afﬀairs of other Provinces, but evert of other Dioceſles 
allo. 

Which is manifeſt enough from the decrees of the ſecond general g, 2, 
Council holden at Conſtantinople, For the exorbitant doings of one An. 381. 
Meletize, a Biſhop of the Orient, in Ordaining Gregory Nazianzen, yia, Bevereg, 
Biſhop of Conſtantinople; and of Petrws, Biſhop of Alexandria, who, in Anne. in 
aſter thar, ſent Biſhops out of Egypt to Ordam Maximus Cynicus, OO 
Biſhop of the ſame See, whenas Meletine was of the Diocefs of the 
Orient, and the other Biſhops ſent by Peter of the Dioceſs of gypt 
and Conſtantinople, in a third Diocefs, diſtin from the other two, 
viz, in the Dioceſs of Thrace, were the trae and real caoſes of the 
Second and Fourth Canon of that Council, and gave occaſion to 
thoſe Fathers, to appoint Primates in every Diocels, who ſhould be 
over the Metropolitans, as the Metropolitans were ovet the Biſhops, 
and to conſtitute a Dioceſan Government in the Charch, — 

ent 
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dent to that of the Empire 3 all which is very evident, from the 


lain words of the Canons themſelves. 
And this is farther confirmed by the words of Socrates Scholaſti. 


Circ. An. 442- c/5, an approved Author , who ſpeaking of the ſecond Genera] 


Council at Conſtantinople > ſaith, That thoſe 


Kat mTeredpas 197i, dare Fathers did conſtitute Patriarchs by making a 


wiver hs images, Ore T5 Nap diomu- 
ow "Emaxe'Ts Tais \afoeiars ExKAnoners 


” 


diſtribution of Provinces 3; ſo that no Biſhop 


wi VapPaiverr, Tem 35 meine I ſhould at beyond the bounds of the Dioceſs, 
Tos dry jus tyvero ddlagopes, SOCTat: ich had been done before, after a contu. 


Eccl, Hiſt. lib. 5. Cc. 8. 


ſed and promiſcuous manner 1n the Times of 


Circ, An. 423- perſecution. And the words of Theodoret, ſpeak- 


Ing of the ſame Fathers, are exactly to the ſame 


Tet donhous ditxewe?, »} ixcy dhot- purpoſe; for, ſaith he, They decreed and or. 


xiou Te £0715 dafivauar, Ep. 86.4 Flav. 


Anr 376. | 


der'd Dioceſſes, and diſtributed to every Dioceſ; 
that which did properly belong to it ; From which words of Socrates and 
Theodoret put together, we may obſerve, Firſt, That the Conſtantinopy. 
litan Fathers did conſtitute Primates or Patriarchs. Secondly, That theſe 
Primates or Patriarchs were ſuch as had Provinces diſtributed among 
them. Thirdh, That upon this diſtribution of Provinces did fol. 
low ſuch a conſtitution of Diocefſes in the Church as was in the 
State, each Dioceſs containing ſeveral Provinces. PFonrthly, That 
the Juriſdiftion of Primates or Patriarchs extended as far as thoſe 
Dioceſles did extend, and no farther. And £3fthbly, That all thi 
was done tg prevent ſuch Diſorder and Confuſion as had been 
before. So that it was. not only the Pride and Ambition of the 
Metropolitans of thoſe Cities in every Dioceſs of the Empire, in 
which reſided a Roman Lieutenant, or a ſetting up for themſelves 
(as ſome term it), but a plain neceſſity of Government, and to 
prevent Diſorder and Confuſion, which cauſed Primates and Þ:- 
triarchs to be firſt ſet up in the Church. For ſeeing it plainly ap- 
peared, and that upon divers accounts, to be as needful for the 
Metropolitans of the ſeveral Provinces of each Dioceſs, to be Sub- 
ordinate to one Chief or Head, as. it was for the Biſhops of each 
Province, to be Subordinate to the Metropolitan. The Fathers of 
this Council decreed, That a Dioceſan Government ſhould be in 
the Church, as it was in the Empire; that is, That as the Roman 
Preſidents of the ſeveral Metropoles were ſubordinate to the Re- 
man Lieutenant, who had a Juriſdiction of the whole Dioceſs: 
So the ſeveral Metropolitans of that Dioceſs ſhould be ſubjedt to 
the Biſhop of that Metropolis in which the Lieutenant did reſide. 
And this part of. Conformity in the government of the Church, to 
that of the State, was not, it ſeems, introduced by any Eccleſiaſtical 
Canon before this time. j 

There was, indeed, a Law of the Emperor Gratiar, ſome Five 
Years before this general Council ( as is obſerved by De Maerc« 
and others) wherein it is provided, That the ſame Cuſtoms which 
were in uſe in the Civil Judicatures, ſhould obtain in Church Matters, 
and that the final deciſion and determination of Eccleſiaſtical Cauſes 
ſhould be made in their proper places, and by the Synod of every Dioceſs. 


- Cave Anc. And this courſe ( as Dr. Cave obſerves) the Emperor infinuates, as 
C2. Govern. that which was not then firſt introduc'd : But little, I think, 1s 


Þ» 149» 


q.t 


to be found in the Canons of any Council concerning this, Subor- 
| dination 
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dination of Metropolitans to their Primates, before this ſecond 
General Council, and perhaps that Law of Cratian, being made 

ſo little time before, might induce thoſe Fathers to take that 
courſe they did, in decreeing a Subordination of Metropolitans 

to their reſpeCtive Primates : For now ſeeing a need of it, and 
that the Provinces of the Empire were thrown and caſt into 
ſeveral Dioceſles ; and that the Preſidents of the Provinces were 
ſabje& to the Roman Vicars or Lieutenants, and that by this Law 

of Gratian it would not be contrary, but conſonant to the Law 
of the Empire 3 they made this the chief and only buſineſs of their f 
Second Canon, where they decree, what Order ſhould be obſer- 
ved in thoſe Five Dioceſles which were under the Vicarizs of the 
PrefeF us Pretorio Orientis, each containing ſeveral Provinces, as 
may be ſeen in our Tables in the Eighth Chapter. 

And as this Law of Gratian, and perhaps ſome other former $ 5: 
Laws of the Empire, might be a means to induce the Conſt antinopolitan 
Fathers, to take in the form of Civil Diocefles into the Church, or 
at leaſt to; approve of what was already taken in : So 'tis evident 
enough, That by the Laws of the Empire afterwards, this way 
of Church Regiment was confirmed z yea, and ſo much approved | 
of, that the Emperor Juſtinian uſed it as a way for the promul- ,_ + : 

ation of his Laws 3 as is plain from that Elegant res ( as De Liv. >. cap- 
Marca calls it) in the Epilogue to the Sixth Novel, $. x. where 15S 2 
he commands the Patriarchs of every Dioceſs to publiſh his Laws in 

their reſpeFive Churches, and to make them known to the Metropoli- 

tans _ thews, that ſo the Metropolitans might make the like pub- 
lication, and make them known to the Biſhops under them, that ſo 

thoſe Biſhops might wy them in their Churches ; and ſo: none in 

the whole Empire be left Ignorant of what he had Enaded for the Ho- 

nour of the great God, and our Saviour Feſws Chriſt. In which 
words we have a very plain Deſcription of the whole Eccleſiaſti- 

cal Polity as it ſtood at that time, and of what conformity it had 

with that of the State, and what an orderly Subordination there 

was of all degrees of Eccleſiaſticks, one to another, viz. of 
Deacons and Presbyters to their Biſhops, of Biſhops to their im- 
mediate Metropolitans, and of Metropolitans to their reſpeQive 
Primates or Patriarchs. 
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CH AP. XIL 
Of the Rights and Privileges, and the Power and Juriſdiftion 


of Primates. 


The Contents. 


Of the TeaCaia f mwis, or the Privileges of Honour and Precedency 
among Primates, h.1. Of their T*p;o6aa 7 Kznas, or Power and Ju. 
riſdiFion, Q. 2. Of the extent of #, 9. 3. 


Aving found that, in the fourth, fifth and fixth Centuries, the 
H Polity of the Church and that of the State, were come (o far 
to reſemble one another, that there was a Dioceſan way of Govern. 
ment in both of them, and, that as the Roxrar Preſidents were ſub. 
jet to the Rowar Vicar or Lieutenant, ſo were the Metropolitan 
Biſhops of each Dioceſs ſubordinate to the Primate z our next en- 
quiry muſt be, whether there was any ſubordination among the 
Primates themſelves, and what their Rights and Privileges were, 
and wherein their/Power and Juriſdiction did confiſt, and how far 
It did extend. ' ©. 
Now the Prehemitiency of Metropolitans above Biſhops, and of 


ic. Primates.above ther, is ſet out unto'us in the Canons of Councils, 
. by the: word: FpesBay, which in the Eccleſiaſtick notion of it, fig- 


nifes:the Dignity and Privileges which of right belong to any Bj 
ſhop or his See : And: theſe TpzoPÞax were of two ſorts, (as Dr. Be. 
awerege obſerves, viz. Tprobac F Thwns, and TeoCax © Yexoins 5 that 
is, Privileges of Honour and Precedency, and Privileges of Power 
ahd iJuriſdifton ; the former of which took place among the Pri- 
mates or Patriarchs, but not the latter 3 for no Primate or Patriarch 
had ever -any Power or uriſdi&tion over the reſt, and yet there 
was a diſtin&tion of- Dignity, and an Honorary Precedency among 
them, not becauſe of any Power or Juriſdiction. which one had 
over another, but becauſe their Sees were in Cities of far greater 
Eminency and Account than others : As Rome, for inſtance, which is 
frequently called Orbis Domina, and was once the Seat of the greateſt 
Empire that the World yet ever ſaw 3 for which reaſon the Primate 
of it, by the Canons of Councils, had the Firſt Place allotted to 
him : And Conſtantinople, becauſe it was become again the Seat of that 
mighty Empire,and in the judgment of the Conſtartinopolitar Fathers, 
accounted to-be New Rome, had-the Second Place z and Alexaxaria, 
becauſe /Egyptiaci Regri caput, the Third ; and Antioch, becauſe Re- 
gina Orientis, and the Regal Seat of the Selexcides, the Fourth z and 
Jeruſalem, becauſe the renowned Seat of the Kings of Judah, and, 
which is much more than that, the City of the great King, and the 
Holy City, the Fifth. And thus we find theſe Five reigned in the 
Council of Chalcedon, and Three more after them, as followeth, * Leo 
Romanusz, Anatolius Colſtantinopolitanus ; Dioſcorus Alexandrinw ; 
Maximus Antiochenus ; Juvenalis Hieroſolymitanus ; Quintillus Hera- 

clenſis 3 


_- 


Chap. XII. The Orivm of Laws. | 65 


cleenſis  Thalaſſus Ceſarienſis; and Stephanus Epheſienſes. . And 1 
think we may very well ſuppoſe, that it the Biſhops of Theſ/alonica, 
Juſtiniana prima, Milan, Carthage, Syrminum, Lyons, Toledo, and York, 
had been there, and then preſent, they would have been accounted 
| of as Primates of Macedon, Dacia, Italy, Africk, Illyricum; France, 
Hain, and Britain, and have taken place before any other Metropo- 
hrans or Biſhops, in what order of Precedency to one another [ 
cannot tell, and I believe 'tis not ceafie for any one to determine. 

As to the Ppeofax + #25, or the Privileges of Power and Ju- $- 
riſdiction 3 the ſame belonged to Primates over the Metropolitans 
in every Dioceſs, which belonged to Metropolitans over the Biſhops 
of every Province, as is noted and ſhown by Dr. Beverege, in his 
Annotations to the ſixth Canon of the firſt General Council at | 
Nice: For, Firſt, As every Metropolitan had Juriſdiction over one Conc. Calced. 
Province; ſo every Primate had Juriſdiction over one Dioceſs. con- © **: 
taining ſeveral Provinces. Seconaly, As every Metropolitan had the Conc-Occum. 
Ordaining of the Biſhops of his Provincez ſo the Primate had the cong-ayn 
Ordination of all the Metropolitans of his Dioceſs. Thirdly, As 
the Metropolitans had a Power of calling of Provincial z fo had the Conc. & Can. 
Primates a Power of calling of Dioceſan Synods. And, Fourthly, Ag P'**i 
the Metropolitan had a Power and Authority to enquire into the 
Manners, and reprehend the Biſhops of his Province; ſo had the 
Primate the like Power and Authority over the Metropolitans of 
his Dioceſs: And if any Controverſie aroſe among the Biſhops of 
any Province, which could not be ended by the Metropolitan and 
two Biſhops, or the Provincial Synod 3 or, if , any Controverſlie was 
betwixt Metropolitans, then was the Matter to be heard before the 
Primate, and the final Sentence belonged to him, from which there 
was no Appeal. In ſhort, every Primate or Patriarch had his Dio- 
ceG, crdained the Metropolitans of it, called them to Synods when 
he ſaw cauſe, and gave the laſt Sentence in all Cauſes Eccleſiaſtical 
of any moment, within that Dioceſs. ' 

So that as to the extent of the Juriſdiction of every Primate or &. 3. 
Parriarch, which is the laſt thing to be enquired after, the general 
Rule was, That it ſhould extend as far as one whole Dioceſs, contain- 
ing many Provinces, and no farther : But this general Rule found its 
Exceptions, for in ſome places the Metropolitan of a Province retain- 
ed his ancient antecedent Right, notwithſtanding there was a Primate 
of the Diocels, as in the next Chapter will be made appear in the Caſe 
of the Cypriots, And the Changes were ſuch, and fo great, abour 
making room for the Patriarchs of Conſtantinople and Jeruſalem, that 
ſome Provinces were taken out of the Dioceſs of the Oriezt, to 
make a Dioceſs for the Patriarch of Jerſalem ; and three whole Dio- 
ceſſes were thrown together, to make one great one for the then Ar. 451. 
great Biſhop of Conſtantinople. But I think it will not be loſt labour, 
to make a ſhort ſurvey of every Dioceſs in particular, as they ſtand 
in our Table in the Eighth Chapter, both for the finding out how 
far the Juriſdiion of every Primate did extend, and allo to fee if 
we can find in every Dioceſs, a Primate altogether independent of I 
any other. And that ſhall be the buſineſs of the next Chapter. I 
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Of the Primate and Extent of every Diocels. 
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The Contents, 


Of the Dioceſs of the Orient, $. 1. Of the Aſian, Pontick, and Thra. 
cian Dioceſſes, $. 2. Of the Fgyptian Dioceſs, QF. 3. Of the Dig. 
ceſs of Macedon, &. 4. and of Dacia, Q. 5. and the PreteCture of 
Rome, 5. 6. ard Italy, h. 7. and Africa, $. 8. and Illyricum, & 9, 
and France, 4. 10. and Spain, $, 11. ard Britain, <. 12. . A ſor; 
Review of this and ſome precetlent Chapters, F. 13. 


HE Dioceſs of the Oriczt ſtands the firſt in our Table, con. 
taining fifteen Provinces, of which three were allotted by 
the Council of Chalcedon to the Biſhop of Fer»ſalexr, to make him z 
Patriarchate, viz. the three Paleſtines, Prima, Secunda, and Salut. 
ris; and the fifth Place among the Primates or Patriarchs was af: 
fign'd him, by the Conſtitution of the fixth General Council, (; 
pres, another Province of this Dioceſs, pleaded that 1t was auny. 
ezAG6., and the Caſe being fairly debated in the Council of Eph. 
ſus, it was adjudged onthe behalf of the Cyprzots, and a particy 
lar Canon was pafled in favour of them. So that in this Diocek, 
after the time of the'Council of Chalcedor, were three Primates or 
Patriarchs, viz. the Patriarch of Antioch, who had eleven of the 
fifteen Provinces left him for' his ſhare ; the Patriarch of Feru{alen, 
who had three; and the Metropolitan of Conſtantia, who was x; 
much, tho' not ſo- great a Primate, as either of the other two, ha- 
ving Juriſdiction over the whole Ifland of Cyprus, and being Gm. 
exaG-, or independent of any other, 

The 4fiar Diocels is the next, and that together with the Pontick 
and the Thracian, were thrown into one, by the Council of Chalceden, 
to make a Patriarchate for the Biſhop of a mn rk, and ſo the 
three Biſhops of Epheſus, Ceſarea, and Heraclea, who were the Me- 
tropolitans of the Provinces of Affa Pro-conſularis, Pontus Polams 
niacus, and Europa, in the third Century, and were made Exarchy, 
Primates or Patriarchs 1n the fourth, ( as hath been before declared) 
were now caſt down -again into Metropolitans, to make a Priniate 
of him; who was,not fo much before as a Metropohtan, as is ob- 
ſerved by Dr. Beverege in his Annotations upon that Canon. ' 

The 'g ptian Diocels 1s the laſt of thoſe five which were under 
the Jurifaidtion of 'the Prefetix Pretorio Orientis, and I db not 
find that there were ever made in it any ſuch changes as in the other 
fonr 3 but that it did always entirely belong to the Patriarch of 
Alexandria, containing fix large Provinces, viz. Libya Superior, Li- 
bya Inferior, Thebais,”hipypins: Arcadia, and duguftanica fo that the 
Patriarch here was always independent of any other, and had a ful! 
Patriarchal Power and Authority over all that large Dioccls. 


The 
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The next is the Dioceſs of Macedov. And here we are to under- &. 4. 

ſtand, that, after the Diviſion of the Empire by Conſtantine the Great; 

Ihricum made but one ſohd and entire Dioceſs, containing a great 

many Provinces and a great tra& of Land ; but 1n the laſt Year of 
Theodoſins Senior, and about the Year 395, it was divided into two 

parts, viz. [llyricum Orientale, and Illyricum Occidentale : The firſt 
containing Macedonia, Theſſaly, Achaia, Crete, Privalis, both the Epi- 

rus's, Mefia, Dardania, and both the Dacia's, and was to be under 

the PrefeFus Pretorio Illyrici, whoſe Vicarins thence-forwards was 

to reſide at Theſſalonica, the Metropolis of Macedon, which then was 

to give name to the Dioceſs: And we find that the Biſhop here had 

the Power and Juriſdiction of a Primate or Patriarch, as is acknow- = 
ledged by De Marca in theſe words, Jus Exarchicum ffue Patriar. De Conc. I 6; 
chicum obtinebat in Dioceſe Ilyricanam : Nay, he tells us moreover, 7 
that this Right he had from the ancient Cuſtoms of his Church, and 

not becauſe he was the Pope's Vicar in thoſe parts. We find this 

Primate convening Dioceſan Synods, as appear from an Epiſtle of 

Pope Damaſns to one of them 3 and another Epiſtle of the Synod 

its ſelf, extant in Theodret, to a like Dioceſan Synod in Aſa; we 

find this Primate alſo inveſted with a Right of Ordaining all the 
Metropolitans within his Dioceſs, or of appointing who ſhould Or. 

dain them and then, in that caſe, they were obliged after their Or- 

dination to make fignification of it to him, as appears plainly, from 
the Puniſhment inflicted by Dorothexs, upon John the Metropolitan 
of Nicapolis m the old Epirzs, for his negle& in that particular 3 

when Hormiſda, the Pope, took part with the Criminal, ro the great 

ſcandal of the Chriſtian Religion, as is obſerved by De Marca, who De Cotic.l. 5; 
relates the whole Story at large. And ſo here we have a Primate ,,”>* oS 
enjoying and uſfing all Patriarchal Rights and Privileges, vis. having 
Juriſdiction over one whole Dioceſs, and that a very large one too; 
ordaining the Metropolitans of it, calling Synods in it, and puniſhing 
the Metropolitans when they offended. | 

The next Dioceſs is that of Dacia, which was made a diſtinct Y. 5: 

Dioceſs by the Emperor J»ſtinian about the Year 535, and was ta- 

ken out of the large Dioceſs of Macedor, and conſiſted of the Pro- 

vinces of Mzſia Superior, Dardania, Dacia Mediterranea, Dacia R3- 

penſir, and ( as De Marca faith ) Privalis, and part of Paznozis ſe- lb-L 5, c. 25; 
cunda, That Emperor made Acrida the Metropolis of it, the place + 

of his Nativity , and call'd it Fuſtiniana prima, and made the Bi- 

ſhop thereof as much a Primate or Patriarch as any of the reſt, as 

one who was to have no — of any other, no not the 

Pope himſelf, but had a Power of Ordaining, Fe ies Eres : 
we a Juriſdiction over all the Meropoling tener me yet memes 
of his Diocek, with a Power allo of calling ebrrione Cociliorum, quam pro ordns 
and convening Dioceſan or General Counals, {...::mmm hipiſoart . 
wth the Arn under his qo mine peer i EIITIN 
and to have himſelf his Ordination, not from M5 = nciarum il- 
any other Primate or Patriarch but from a II og 
General Council of his own Dioceſs 3 which were all the Rights and 

Privileges of any Patriarch 3 and ſo indeed he was tiled (faith De De Concord. 
Marca) by Curopalata and Barlaamws; and, in the opinion of Car- <7 *- 
dinal Perroy, ſubſcribed as one in the Council z» Tralo, _ Reply, c. 33. 
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The next Dioceſs is that of the PrefeFure of Rome, containing 
ten Provinces, viz. Campania, Tuſcia and Umbria, Picenum Suburbicg. 
rium, Apulia and Calabria, Lucania Bruttiorum, Samninm, Valeria, Sicz. 
lia, Corſica, and Sardinia: And over theſe the Bilhnop of Rowe way 
Primate or Patriarch, and had always I*:o840r mwns, an Honorary 
Precedency before all the reſt given him, by reaſon of the Eminency 
of his See. But this will not content ſome, who will needs haye 
him to be Patriarch of all the Weſt, and then our labour is at an 
end, and we need not trouble our ſelves any farther, to ſeek for 
any more Primates in this part of the World 3 but we do not iq 
the leaſt deſpair of finding ſome, who of right were always As in. 
dependent of any other Juriſdiftion , as the Pope himſelf; anq 
therefore we ſhall proceed in that ſearch and ſurvey we haye 
begun. | 
So the next Dioceſs is that of Ttaly, whoſe head and chief City 
was Milan, and the Biſhop thereof as much a Primate or Patriarch 
as any other, as is acknowledged by all Writers, even thoſe of the 
Roman Church, who have abounded with Ingenuity as well as Learn. 
ing. The Teſtimony of De Marca in this Caſe 1s as good as a thoy. 
ſand, becauſe he is ever and anon endeavouring to inlinuate, as if 
the Pope was Patriarch of all the Weſt 3 but yet, the Caſe being 
clear, 1s forc'd to confeſs, That the City of Milan was the Head of 
the [talick Dioceſs, and that the Biſhop thereof was a Primate, and 
that the Pope had nothing to do with the Ordination of him, jy 
multum vi, for many Ages, and that he came to do it laſt by Ulur. 
pation 3 and that to the Primate of Mzlar did belong the Ordins 
tion of Metropolitans in the [talick Dioceſs, and of the Metropeli- 
tan of Aquileia, who was the Chief of them, and that he had the 
Power of calling and convening the General Synods, of all the Pro. 
vinces of his Dioceſs, and was to have his Ordination in ſuch a $- 
nod, by the Hands of the Biſhop of Aquileia; becauſe he was the 
firſt and chief Metropolitan in thoſe Synods, and that the Recipro- 
cal Ordination of the Biſhops of Mzla» and Aquileia, was not from 

a Grant to them from the Pope, ( as the Epi- 


Cd a eine radio in eocor- ſtle of Pope Pelagins the Firſt ( ſaith he) ſeem 


Diceceleos Iralicz, ordinatio Merropoliz tO in{inuate) but becauſe Mzlar was the Head 
perm - ED ance of the [talick Dioceſs, and fo the Ordination of 
ro Mediolanenſis ordinaio #d Aquileien- the Metropolitan of Aquileia belonged to that 


ſem Epiſcopum, quod primus efſer inter Biſhop, as the Ordination of the Primate of 


Metropoliranos Synodi generalis Diceccſcos 
Italicz, De Marca, ib. 


h. 8. 


Milan belonged to the Biſhop of Aquileia, be- 
|; cauſe he was always the firſt and chief Metro- 
politan in the General Council, in which the Crdination was to be 
made. From all which it plainly appears, That the Biſhop of Milan did 
anciently enjoy all the Rights and Privileges of any Primate or Pa- 
triarch 3 and that onge, even in [taly its ſelf, there was another Pri- 
mate beſides the Pope. ; 

The next Dioceſs is that of Africk, in which Carthage was the | 


In Carthaginenſi Eccleſia, in Africz ca. Head or Metropolis, by frequent Teſtimony 
pite, alrare contra alcare levatum eſt. Epiſt. of St. Auſtin and many other Authors, And 


162. ad Glor. 


Map wn * De Marca faith plainly, That the Biſhop there- : 
of was a Primate, having a Power of calling Councils, in which he | 


did preſide, and Metropolitans under him, who uſed to colts. . 
vincia 
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vincial Synods, and from thence to ſend Legates to the Dioceſan or 
National Council; and ſometimes beſides thoſe Legates or Repre- 
ſentatives, a good number of their Biſhops, according as the bufine(s 
was of a greater or leſs concern, And indeed I think there is no- 
thing more plain and evident in the whole Series of Eccleſiaſtical 
Story, than that the African Church was always ayr24pzAG. and 1n- 
dependent of any other, and that the Biſhop of Carthage did ever 
enjoy all the Rights and Privileges of a Primate. 

The next Dioceſs is that of Ilyricum 5 And here we muſt call to &. 9. 
mind a little of what has been ſaid before in the Fourth SeFior, vis. 
That IUyricum at firſt was but one entire Dioceſs, and that Theodo- 
ſus the Elder, about the Year 395 divided it into two parts, Oriex- 
tale & Occidentale, and that the Oriental part was after that by j - 
ftinian divided into two Dioceſles, viz. that of Macedon, and that 
of Dacia, of which we have ſpoken already, and the Dioceſs under 
our view at preſent, is that which contained the Provinces of [/y- 
ricum Occidentale, being thoſe mentioned in our Table, and which 
were left to the Juriſdition of the PrefeFus Pretorio Italis, and 
retained the old name of 1/yricum, and had (till for their head and 
Metropolis, the ancient City Sirminm , which had been the head 
before, when the old large [/yricum was all one Dioceſs. Now, 
that the Biſhop thereof was a Primate, and independent of any other, 
the afore-cited De Marca ſhews, both from Ammianus Marcellinus, 
the Hiſtorian, and the Novels of the Emperor J»ſtinian, who ſpeak- 
ing of Sirmium, ſaith, That in ancient Times the 


Prefefure , or the Reſidence of the Roman Vi- ,, fects Cate Tris —_ Key. 


carius, was at Sirmium , the chief City LA the rici faſtigium ram: jn Civilibus quam 1n 

lower Pannonia, and the Head or Top of all Jlly- EP'\copalibus caulis. Zaftin Nov, 11. 

ricum, and that all matters of any moment, either of a Secular or E- 

piſcopal FuriſdiFion, were there determined : And it is well known, 

that in thoſe days, all the matters in any Dioceſs, of an Epiſcopal 

concern, had no final determination in any place, but that of the 

Primacy, nor by any Perſon but the Primate; and therefore wa 

Sirmium the See of a Primate independent of any other. | 
The next Dioceſs is that of Gaul. . Now Gaul was formerly of 

a great extent, and divided after it was Conquered bv the Romans 

into Four Parts, viz. Narbonenſis, Aquitanica, Lugdunenſis, and Bel- 

gica, which made the Roman Fraefett to be ſtiled the Prefect of the 

Galia's in the Plural. There were in it two Cities of far greater 

Note than all the reft; as 1s plain from the 

words of Enſebizs, who ſpeaking of Gallia, "Hs wrrermines GHonuar E; oF mes 

ſauth, That it had two Metropoles, which were ASS 13 Bolorn, _— ”_ LS 

very famous , and of far greater Note than the 

rejt, Lions and Vienna ; But of theſe two Lions had the preheminence, 

and br conſequence, was the Capital City of the whole Dioceſs, and 

the Biſhop of it a Primate. Which is indeed very manifelt, from 

the words of the ſame Exſebivs in another place 53 whefe ſpeak- 

ing of what Synads were convened in divers places, about the * 

Paſchal Controverfie, he faith, That. there £ 


was one of all the. Gallick Nation, conſiſting of Kai $5 $3' Texxiav N wm 


L.7» C. 16. S J* 
L.6.c.164. 5. 


124@y as 
Biſhops convened by Irenzus, out of all thoſe Firmu@ imovima. Eecl. Hufl 5-C.23, 
Pareche"s over which he was chief Biſhop +, 10 


that 
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that Irene#s, as Biſhop of Lions, called that National Council, ang 
prefided in it, which he could not have done, except he had been 
2 Primate. Nay, this is ſtill more manifeſt, from another paſlage 

| in Euſebizs, where ſpeaking of an Epiſtle writ 


 *Ev ofs ») Ennral © Gu Tegowre @v by Irenews, to Pope Vi&or, he ſaith, That it 
ny aro x7! Thy TaMniav dIeager emStinage war writ iz the newe of the Brethren of all Gal. 


ib. Cc. 24+ 


De coneord. 
lib, 6. C. 23. 


Ib. $. 2. 


Q. 12. 


De-primord. 
pag. 
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lia, over which he bore rule, viz. of all the Bj. 
ſhops of that Nation, which he calls his Brethren, and over which 
he was Primate nay, truly, this is yet farther evident, from the 
temper and nature of that Epiſtle; for it is in truth a plain ad- 
monition of the Biſhop of Rome, 'and a reprehenſion of him, be. 
cauſe upon ſo ſlight an account he had Excommunicated the Aſpatich 
Churches, which plainly ſhews, he was as much a Primate as Vier 
was, and had not any dependance upon him. 

The Dioceſs of Speir 1s the next. Now Spiz: was at firſt divided 
into three principal Parts, Tarraconenſes, Betica, and Luſitanica; 
but afterwards it was made a Roman Dioceſs, and divided into $e. 
ven Provinces the Civil Afﬀairs being ordered by the Vicarize of 
the Przfet of Garl, and the Eccleſiaſtical by a Primate, as in all other 
Dioceſles 3 For it is moſt certain, that the Spariſh Church, as well 
as the Gal/icar, was from the very firſt wrrwupeAC-, and altogether 
independent of any other Primate or Patriarch. It had its Coun- 
cils both Provincial and National; and the Provincial, which were 
to prepare matters for the National, were called by the Metropoli- 
tan of every Province, and the National by the Primate; yet fo, 
as that they were not called, but by the Order, and after leave firſt 
obtained of their Kings, from the time they became Chriſtian, as 
De Marca doth plainly declare : So that if there was any Supream 
Governor of this Church, above the Primate, it was the King ; For 
all cauſes Eccleſiaſtical, withont any farther Appeal, except to a ge- 
neral Council, had their final determination in their National Synods, 
which were uſually held at Toledo, and no les than Eighteen in the 
time of their Gothiſþ Kings 3 in which Synods I ſuppoſe the Biſhop 
of Toledo did uſually preſide, as Primate of all Spaiz 3 however, it 
came to paſs, that I/dore of Hiſpalis, or Sevil, preſided in the Fourth 
Toletan Council, held Ar. Dom. 633. as De Marca noteth. 

And now are we got home, or to the laſt Dioceſs, viz. that of 
Britain, in which Tork was the Capital or Chief City, being the 
Seat of the Roman Lieutenant, and often of the Emperor himſelf; 
for Severxs liv'd and dy*d there, and Conſtantine the Great was born 
there, and was there when the Empire fell to him 3 ſo that Tork 
was then honoured, not only with the Preft#ara, but the Preto- 
rium alſo, having at that time the main ſtream of Affairs flowing 
to it from moſt parts of the Empire, or at leaſt from all parts of 
this /zttle World, And that the Biſhop of Tork was then Primate 
of all Britain, is clearly proved by the great Uſher, and is alſo ma- 
nifeſt from the Order of ſubſcribing f , our Biſhops in the Councils 
of (a) Arles, (b) Sardica, and (c) Ariminum, for the Biſhop of York is 
always ſet in the firſt place: But this Tork Primacy did indeed continue 
no longer than the Year 446 or 4503 for about that time the Ro- 
an Empire began to decline, God having appointed A/arick with 
his Goths, and Attila with bis Hanns to ſcourge them as my had 
Cour- 
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ſcourged others; And then they left the poor Britains, and at fach 
a time when they had the moſt need of them, to be a Prey to the Scots 
and Pi&s, having but a little betore exhauſted much the choice of 
their Noble Youth, to ſerve them in their Wars, againſt the Goths 
and Huzns in Italy, and the Vandals in Africk, The Britains upon 
that were forced to call in the Saxors to their aid, a Stont and War- 
like People, but as yet Infidelsz and they, by their Valour, fir(t 
Conquered the Enemies of the Britains, and then the Britains thern- 
ſelves, whom they drove, and with them the Chriſtian Religion 
into the Mountains 3 fo that, as I ſaid, the York Primary became then 
extinct. But yet was there a Primacy upheld among the Brzti/h 
Biſhops for the ſpace of about 150 Years, for fo much time there 
was, 36" the coming of the Saxons, and the arrival of Auſt the 
Monk, who found here when he came a well conſtituted Church, 
conſiſting of Seven Biſhopricks, and one Metropolitan See, viz. Caer- 
leon upon Uske, unto whom thoſe Britiſh Biſhops were ſubject, and 
were ordained by him, and he by themz and who was as much 
a Primate or Patriarch as ever any one was, being ſubject to none, 
and having Biſhops ſubje& to him, and ſo far from having any de- 
pendance upon the Biſhop of Rome, that as 1t ſeems by the Story, 
they were unknown to one another; The Pope thinking there was 
no Chriſtianity then in this Iſle, and the Brztiþ Biſhops arſ{wering 
when Axſtix propoſed to them the Pope as their Primate or Patriarch, 
that they knew no obedience due to him whom they called the Pope, Spel. Counc. 
but the obedience of Love and brotherly Afliſtance. From all which © oy - is 
it plainly appears, that the Britarnick Church, from its firſt receiving © 
Chriſtianity, which was near 600 Years, was auwwpzAG., and al- 
together independent of any other Church or See, and by conſe- 
quence was always under the Juriſdiftion of a Primate of its own, 
according to that Subordination of Governours, which obtained in 
all parts of the Roma Empire, and in all parts of the Chnſtian World 
beſides. 

And thus have I diſcourſed, and as briefly as it was poſhble for Y. 13. 
me to do, of the Conformity of the Polity of the Church to that of 
the Empire : Of the Subordination of the Biſhops in every Province 
to the Metropdlitan z Of the Subordination of Metropolitans in e- 
very Dioceſs to the Primate or Patriarch ; Of the np2obaa This mwis 
the Rights and Privileges of Honour and Precedency ; and of the 
mpoBax Tis tvda; the Rights of Power 'and Juriſdttion. And I 
think thar upon the Review, it will be very plain and evident, that 
every Dioceſs had its Primate or Patriarchz that all Primates had 
equal Power and Jariſdiction ; that for order fake there was an Ho- 
norary Precedency among them, which ſome of them had upon no 
other account bur by reafon of the eminency of their Sees3 that tho! 
they differ'd in name, ſome being called Patriarchs (thoſe in the Eaft 
eſpecially) and ſome Primates, yet were they the ſame, as to Power 
and Junifdiftion; and that the Biſhop of Rowe, who wonld have 
neither of the Names, but that of Poe, was not one jot the greater 
for it, nor had any Power de jure beyond his own Dioceſs, more 
than the other Primates had beyond theirs, which was none at all : 
So that the diſtinftion of the Popes Patriarchate, into Ordinary and 
Extraordinary, which De Maree and others fo often uſe, is a meer 
Chimzra, invented to ſerve a turn. CHAP, 
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CHAP. XIV. 


Of the Rites and Cuſtoms, or the Common Law of the C4. 
tholick Church. 


The Contents. 


Cuſtoms in all Bodies Politick become Laws, $. 1, Rules to know what 
Rites and Cuſtoms in the Church are Catholick, $. 2, Of Record; 
remaining in the Church which declare her Cuſtoms, $. 3. Arn Inſtance 
made of ſome of thoſe Cuſtoms, $. 4. The Cuſtoms of the Church al. 


ways accounted of as Laws, . 5, 


Aving diſcourſed of the ſupernatural Laws of the Church, or 
H that moſt excellent Code of infallible Laws contained in the 
Holy Scriptures 3 and of the Frame of its Polity and Government, 
and who, ſince the Apoſtles days have been, and are the rightful 
Governors and Legiſlators in itz It now remains, that we conſider 
of its other Laws; and they are eaſily reduced unto two Heads. 


Firſt, The Cuſtoms which obtained in all parts of it. 
Secondly, The Decrees or Canons of Councils, 


The firſt of theſe, viz. Thoſe Cuſtoms which have obtained in 
all parts of the Catholick Church, and which we may call its Com- 
:0n Law, (hall be the ſubjeCt of this Chapter. And by Cuſtoms 1 
do not here mean, ſuch Traditions about dogmatical Points and Ar- 
ticles of Faith, which they of the Church of Roxxe ſo much contend 
for ; For undoubtedly all Articles of Faith, and whatſoever is ne- 
ceſlary to be known concerning what kind of Worſhip (as to the 
main ſubſtance of it) God would have his People to pay him, are all 
ſet down moſt plainly in that ſacred Code of Laws before-mentioned, 
viz, The Holy Scriptures, which out of pity to Man's frailty, have been 
given to the Church by that only Lawgiver, who is both able to ſave and 
deſtroy. The Cuſtoms therefore which are here in this place to be con- 
ſidered, are ſich only which have obtained in the Church of Chriſt, 
about Modes and Geſtures in the publick Worſhip of God, the Rights 
and Privileges of particular National Churches, the Power and _ 
dition of Primates and Metropolitans, the Subordination of one 
Paſtor to another, the upholding of Diſcipline, the preſerving of 
Catholick Union, the way of making known to the univerſal Church, 
what was believed, and how God was worſhipped in every parti- 
cular Church : In a word, ſuch Cuſtoms as ſhew how far every par- 
ticular Church in its Practice and Rituals, was conformable to the 
Church-Catholick : Theſe, I ſay, are the Cuſtoms which we here 
intend, and we call them Laws, becauſe the Cuſtoms of every Body 


Politick do at laſt becomes its Laws, as is plain from what is wy 
wit 
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with us in England : For, as Bradon faith, with ND ee 
#5, that = Law which long uſe hath appro- CLIN oft REED 
ved; and that we Engliſh Mer hold many Cu- g&'ici plurima ex conſuetudine, quz non 
ſtoms for Laws, which are not to be found among habenr ex lege. Lib. ug [. $. 2+ 

any Laws which are written, And (o it 1s with this great Body Poli- 

tick of the Catholick Church, thoſe Cuſtoms in it which were gene- 

rally reccived became its Laws: A clearer proof of which we can- 

not deſire to have, than thoſe plain words of St. Pal, If any ſeen to 1 Cor. 11. 16, 
be contentions, we have no ſuch cuſtom, neither the Churches of Gol ; 

which words were ſpoke by him, on occaſion of a Contention made 

by ſome in the Church of Corinth, about the outward Garb and 

Dreſs of Men and Women in Publick Aſſemblies, who ſaid, That 

the Men ought to be covered, and the Women unveiled and bare headed, 

with their Hair kanging down and di/hevelled ; Now the Apoſtle, to put 

an end to this Controverſy, utech Arguments drawn trom the Di- 

vine Laws of God, both natnral and revealed, and then in theſe 

Words tells them, That if there be any Man yet found among them 

who will not reſt ſatisfied with theſe his Arguments, there is yet one 

more which all modeſt Chriſtians: ought to be ſatisfied with, which 

may be drawn from the Law of the Uſage and Cuſtom of all 
Churches 5 But if any man ſeem to be contentious, we have no ſuch 

cuſtom, nor the Churches of God. From whence, I think, it is very . 
plain, That the Uſe and Cuſtom of the Churches of God, or the 

Church Catholick, is a Law, yea, and ſuch a Law from which no 
particular Church ought to ſwerve or vary 3 which we will defire 

may be granced at the preſent, upon promiſe of farther proving of 

it afterwards, that ſo we may proceed tov enquire, how we may 

come to know which are ſuch Rites and Cuſtoms of the Church Ca- 

tholick, as may be well accounted ſuch Laws, asno particular Church 

may reject, and take upon her ſclt to introduce others which are 

contrary in the room of them. 

And to help us here, we have a ſhort, but yet a moſt excellent &, 2, 
Rule given us by Vincentivs Lirinenſis, a Writer of the Fifth Cen cir. an. 434; 
tury, who in his Commonitory againſt all He= as 
reſies, adviſeth us, To have an eſpecial Care to ys, Yucd ubique, quod ſemper, quod 
bold fait to that which has obtained every where, ab omnibus credirum eſt, hoc eſt enim 
and always, and among all, or ( which 1s tanta- —— tes Catholicum, Commonit.L, 
mount ) among moſt Chriſtians, for that, ſaith he, ; 
is truly and properly Catholical. And tho' it was ſpoken only of Mat- 
ters of Faith, yet holds it exactly true of Cuſtoms about all other 
Matters alſo ; for let it be about what Matters it, will, that Cuſtom 
which has obtained every where, and always, and among all or molt 
Chriſtians, is only a true and genuine Rite and Cuſtom of the 
Church Univerſal. And to this Rule, if there is any need, we may 
add that .known and common one of St. Au- 


"4a "of uod univerſa tener Eccleſia, nec Con» 
ftin That which js held (ſaith he) by the Church clin Inſticurum, ſed ſemper rerencum eſt, 


Univerſal, and was not the Inſtitution of Gene- non nit authoricate Apoſtolici craditum 
ral Conncils, but yet notwithſtanding as been rediffie credirur. De Bap. contra Donat, 
always retained, muſt needs be of Apoſtolical 7 6 ps 
ſtatution. 
'And becauſe theſe Rules would be of little uſe, except we had Y- 3+ 
moreover Records whereby may .be learn'd what have been the 


Rites 
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Rites and Cuſtoms of all Churches in all places, and in all times, ang 
ſo bring them to theſe Rules to try and examine them. Behold! by 
the good Providence of God, ( for which we ought always to be 
thankful, we have preſerved unto us the Writings and Records of 
undoubted and faithful Authors, in all the parts of Emrope, Ap, 
and Africa, where-ever Chriſtianity was planted, and who lived ang 
writ, not all at one time, but in the ſeveral Ages of the Church, We 
have the Holy Goſpels, containing ſome of thoſe many Words ang 
Things which our ever bleſſed Lord, and only Saviour, ſaid and diq 
while here upon Earth 3 we have the Acts, and Deeds, and Travels of 
the Apoſtles, by which it appears, that they went into all the Parts and 
Provinces of the then known World, to propagate the Do@trine of 
Chriſt, and to conſtitute Churches 3 we have their Epiſtles alſo, 
which ſhew that they endeavoured not only an Unity, but an Uni. 
tC, 14.33 formity in all Churches 3 ſo I ordain (faith St. Paul ) i» all the Churches 
of the Saints, We have the Writings of Polycarp, Ignatius, and Cl. 
mens Romanus, who converſed with the Apoſtles 3 and thoſe of Je. 
ens, Athenagoras, and Juſtin Martyr in the next Age after, with ſome 
fragments of others of the ſame date preſerved by Euſcbins. We 
have thoſe alſo of Tertullian, Minntins Felix, Clemens Alexandring,, 
and Origen, in the beginning of the Third Century 3 and thoſe of 
Cyprian, Arnobins, and LaFantins, about the end of it. And, laſtly, 
we have thoſe of Evſebins, Athanaſius, Ambroſeus, Epiphanins, Chry. 
ſoſtomus, Hieronymus, and others in the Fourth. So that we have a 
continued Series of Afﬀeairs in the Church, from the days of the Apo- 
ſtles to the Fifth Century, and in that, and after that, by others 
who lived and wrote in all the other Centuries, to that which we 
now live in : From all which it plainly appears, That we are not 
deſtitute either of a way of knowing what Cuftoms have been in 
the ſeveral Churches of God, or of a Rule whereby to try and ex- 
amine , which of thoſe Cuſtoms have been Catholick and Uni- 
verſal. 
Sd. 4. And therefore it only now remains, that we inſtance in fome fuch 
Rites and Cuſtoms, as have really been fo, and have obtained every 
where, and always, and among all or moſt Chriſtians, and by conſe- 
quence may be jaſtly accounted of as the Common Laws of the C3- 
tholick Church. | 
And, Firſt, it doth plainly appear, I think, from the Wrnings of 
: the Authors before-mentioned, and from the Canons of Councls 
1 and Synods 1n all Ages, that it was the uſe and cuſtom of the Church 
* 1N all places, and at all times, to preferve Catholick Unity ; which 
was uſually done by fending about Circular Letters, and Synodical 
_ Epiſtles, and Epiſtles writ by Primates and Metropolitans one to ano- 
ther about their Profethion of Faith 5 and by taking great care, that 
+ whoſoever was Excommunicated by one Church, migtit not be re- 
cerved to Communion 1n another. 
. Secondly, It was the Le and Cuſtom of the Church in all Ages and 
| Places, to own and acknowledge one only Prieſthood ; which Prieſt- 
' hood, they held, was to be derived from Biſhops, who had it from 
other Biſhops, who had it from the Apoſtles, who had it from Chriſt 
the anointed of God, the only High-Prieſt of Salvation, and a Prieſt 
- for ever, after the order of Melchizedeck. 


Thirdly, 
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' Thirdly, As it appears by the Councils, and Synods, and Synodical 
Epiſtles, and Circular Letters of all the Churches of God, that it 
was their uſe and cuſtom to make known to the Church Catholick, 
what they believed by giving and receiving in writing Pablick Con- 
feſlions of Faith : So doth it appear by the Rituals of all Churches, 
that they let one another know how they worſhipped and ſerved 
God, by their conſtant uſe of Common-Prayers and Pablick Li- 


turgies. | | 

Earth, It was the conſtant Uſe and Cuſtom of all the Churches 
of God in all Ages and Places, to admit young Children into the 
Church by Baptiſm. 

Fifthly, It was the Uſe and Cuſtom of all Churches, in all Ages 
and Places, to keep the firſt Day of the Week Holy, inſtead of the 
Saturday or Jewiſh Sabbath, which they called the Lord's-Day, in me- 
mory of his Reſurrection. 

Sixthly, It was the conſtant Uſe and Cuſtom of the Churches of 
all Times and Places, to keep other Days alſo Holy, in Commemora- 
tion of the Incarnation, Paſſion, and Aſcenſion of Chriſt, and the 
Death and Martyrdom of the Apoſtles, and other Saints and Con- 
feſlors. | 

Theſe are ſome of thoſe Rites and Cuſtoms of the Church, which 
have obtained every where, at all Times, and among all Chriſtians 3 
and it is not for want of proof thar none is here alledged, but to avoid 
prolixity 3 for if all ſhould here be ſet down, which with eaſe might 
be produced, to ſhew the Antiquity and Univerſality of theſe Six 
Rites and Cuſtoms, out of the Councils and Synods of Churches, 
and the approved Authors of every Century unto this we live in, 
it would ſwell into fix of the largeſt Chapters. But in truth, and if 
we well conſider of it, they need no proof at all, being as ſo many 
common Notions or Principles, which ſeem to have been imprinted 
upon the Minds of all Chriſtians, from the very firſt Origin of Chri- 
ſanity, and proceeding not ſo much from any poſitive Inſtitution, 
as from the whole Frame and Tenor of the Goſpel, and the complex 
Subſtance of it, and the very Nature of the Chriſtian Religion; the 
Apoſtles, as it ſhould ſeem, propagating theſe Notions and Rites, as 
agreeable to that molt Holy Religion which they taught, together 
with the very Faith and Foundation of it : So that they have been 
Catholick and Univerſal, and have obtained every where, at all times, 
and among all or moſt Chriſtians, and may juſtly upon that ac- 
count be looked upon, as the Common Laws of the Church of 
God. 

And (o indeed have they and all ſuch Cuſtoms ever been accounted &. 5. 
of. The _ - —_ —_ _ at Nice was, Ta >+- Can. 6. 
x9ie im xeglamo, Let the ancient Cuſtoms take , = fs IS Sink 
place, And that of Epheſus more = It is AN a, aa « wrt Sr 
decreed by this Oecumenical Synod, that in all 7% dvTj aeyoiere dingaa Voapyins' d v4 
Provinces thoſe Rights be preſerved, which of an- mma ode 
cient Cuſtom appertain unto them. And in the Council of Chalcedon, mn 
they require of Anaſtaſius Biſhop of Nice, to declare how he pro- Jy, "= 
ved the Church of Baſlinople to be ſubje& unto him, whether by 3«« ms. 
the Caron Law, or that of Cuſtom £ And Photius in his Nomo-Canon ** 13: 
concludes, That the unwritten Cuſtom of the Church ought to ns In tit. cap. 3+ 

K 2 ob- 
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De Concord. #34; ( as De Marca tells\ 
|. 3. 9+. 1- 2d I/idore, in their 


obſerved as Law. And to name no more Authornies, foo and Gre. 
us) prove the ſame Point alſo out of Auſti 
Meftions from them. And this ſhall ſuffice tg 
be faid upon the firſt 'Head or Title of Laws —_—— to the 
Charch Catholick, viz. Its Rites and Cuſtoms, which may be ſtileq 
the Common Law thereof. | 


CH AP. XV. 
Of the Canons of the Catholick Church, or its Statute Lays, 


Py th 


The Contents. 


The neceſſity of Councils and Canons in the Church, $. 1. Of ſeveral 
Kinds of Councils and Synods, $. 2. Of the Canons of the Apoſtles, 
&. 3. Of the Canons of the Second Century, F. 4. and of the Third, 
$. 5. and of the Fourth, $. 6. Of the Code of the Canons of the Church 
Univerſal, $. 7, Of the Canons of the Fifth Century, and the Code of 
the Canons of the African Church, $. 8. Of the. Code of Canons in 
the Sixth Century, by Dionyſius Exiguus, $. 9. Of Juſtinian's Con 
firmation of the Laws and Canons of the Church, $. 10. Of the Cody 
of Canons, by Johannes Scholaſticus, F. 11. 4 another Colletim 
made before the time of the Council in Trullo, Q. 12. Of Photius 
hjs Nomo-Canon, 4. 13. Of the Decretals, Capitulars, Clementine 
«rd, Extravagants, \. 14. 


T hath been more than once declared before, That this Grand 
Society of the Church, as well as all others, conſiſting of frail 
Men, doth ſtand in need of other Laws to be made pro hic & nanc, 
and as occaſion requireth, for the preſerving of Unity and Order in 
it, beſides that Code of Divine Supernatural Laws given to it by 
God himſelf, which are contained in the Holy Scriptures, and may 
be called its Standing or Fundamental Laws. Which Truth 1s very 
evident from what happened while the Apoſtles were yet living, in 
that memorable Diſpute betwixt the Fewiſh and Gentile Converts 
about Circumciſion and obſervation of the Law of Moſes : A Con- 
troverſy which as it ſeerns could not be decided either by the Scri- 
ptures of the Old Teſtament, or what onr Saviour had ſaid and 
taught while he was upon the Earth : And therefore is a Council 
called at Jeruſalem, both to determine this Matter, and to teach the 
Church of God how all Matters of the like nature ſhould be de- 
termined in future Ages. And we find, that the way at that time 
chalked out as it were by the Apoſtles, was moſt punCtually obſer- 
ved by the Governors and ;Legiſlators of the Church in the next 
ſucceeding Times. For 'tis plain enough from the Writings of Ter- 
tallian , Cyprian, Enſebius , and others , that Provincial Churches 
made uſe of Synods and General Aſſemblies of their Paſtors and 
Governors, for the ending of Strife, and making of Laws and Ca- 
nons to preſerve Unity and good Order, even 1n the Firſt and * 
con 
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cond Centuries, while the Church was in Perſecution, and before 
there was any Chriſtian Emperor. 
Now being to treat in this Chapter, not only of Canons Provin- Y. 2. 
cial, but of all others whatſoever, it will not be amiſs to propoſe 
to view the ſeveral ſorts and kinds of Syhods in which thoſe Ca- 
nons were made. f 


Genetal Sore 


Synods then are cher Or Or 
Particular { Dioceſan or National. 


A General Synod was when all the Biſhops of every Dioceſs of 
the whole Empire were Convocated by the Emperour. 

A Dioceſan or National Synod was, when all the Biſhops in eve- 
Ro of a whole Dioceſs or Nation, were Convocated by 
the Primate or Patriarch. 

And a Provincial Synod was, when all the Biſhops of a Province 
were Convocated by the Metropolitan. 

Now the firſt Synods after that of the Apoſtles held at _ d. 3. 

were they in which thoſe Canons were made, which are uſually cal- 
led The Canons of the Apoſtles, not becauſe they were made and fra- 
med by the Apoſtles themſelves, but (as Dr. Beverege obſerves) be- Anor. in Can. 
cauſe they were always thought to be agreeable to the Dofrine and Poſt. $- 13+ 
Traditions of the Apoſtles, and becauſe they were made in Synods 
| held in the firſt and ſecond Apes of the Church, which are often in 
- ancient Writers called Apoſtolical, even as alſo are the Men who lived, ,,... 4, 
and the things which were done and tranſaCted in thoſe Ages ; and herec. c. 32. 
ſo theſe Canons, upon no other account than this, being called Apo- 
ſftolical, ſome art laſt by a miſtake of the word, called them The Canons vows = 
of the Apoſtles. It is very probable, that theſe Canons were made, L, 1-C.2. Gt. 
ome at cone time and ſome at another, by thoſe Biſhops and Paſtors 
of the Church who were ſtiled Apoſtolical, becauſe they lived in 
thoſe days, which by Writers are ſo called, viz. in the firſt and the 
ſecond Centuries 3 and as they were made at divers Times, and in 
divers Synod : So 'tis probable they were Collected by divers Men, 
and at ſundry times, until at laſt, viz. about the end of the Second 
or the beginning of the Third Century, they came to be colletted 
into ſuch a Body as we now have them in, viz. a Body of 85 Ca- 
nons, Which 1 think are juſtly called by the above-named Author, 
Codex Canonum Eccleſie primitive, The Code of the Canons of the 
Primitive Church. 

Some other Synods alſo were held in the Second Century, as thoſe &. 4. 
for Inſtance twice before menrioned in Paleſtine, and Aſia Proconſula- 
ris, and Pontas, and Oſroina, and Gaul, and Italy, about the Paſchal 
Controverſie, and that in Africa under Agrippinus, about baptizing 
of thoſe who had been admitted into the Church by Hereticks: Bur 
theſe left no Canons beſides their Synodical Epiſtles, preſerved by 
Exſebizs, declaring their judgment in thoſe points. 

In the Third Century was a Synod at * Antioch, which condem- &. 5. 
ned Paulus Samoſatenus, ſo called from Samoſatis, the place of his * Circ. Ar. 
Nativity in Meſopotamia, near Exphrates, for reviving and maintain- 7" 
ing the Hereſfie of Artemor and Theodotws, which was, That Chriſt 
was meer Man, and had his beginning of the Virgin his Mother, _ 
p that 
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that the Godhead dwelt not in him, but as in the Prophets of old 
by Grace and Efficacy, as appears from the Synodical Epiltle of 
this Council extant in Exſebivs. There was alſo in this Century, 
a Synod at * Carthage, in which Cyprian preſided, confiſting of 84, 
Biſhops, all pronouncing one after another, That the Baptiſm of He. 
reticks, was not valid: They left but one Canon after the way and 
manner of a Synodical Epiſtle, in which they declare their Judgment 
as to that point. And this is all I ſhall ſay of the Synods of this 
Century. 

In the Fourth Century, when the Church was free of Perſecution, 
were ſeveral Synods, ſome Particular, and ſome General : The Ge. 
neral were two, one at Nice, and the other at Conſtantinople 3 and 
the Particular were ſome Provincial, and ſome Dioceſan 3 and thoſe, 
ſome before the General Council at Nice, and ſome after it : Thoſe 
before it were two, one at Axcyra, the Metropolis of the Province 
of Galatia , conſiſting of 18 Biſhops, who met about the caſe of 
thoſe who lapſed in the time of the Perſecution of Maximinw, and 
deſired to be reſtored to the Communion of the Church, and left 
upon Record 25 Canons. Another at Neo-Ceſarca, the Metropolis of 
Pontus Polamoniacws, conliſting of the ſame 18 Biſhops as is ſuppoſed, 
who left to the Church 14 Canons, concerning the Age of Deacons 
and Presbyters before Ordination, and other things relating to Ec. 
clefiaſtical Diſcipline. Theſe two Synods were both of them before 
the General Council at Nice, which was called by Conſtantine the 
Great, and conſiſted of 318 Biſhops, who condemned the Herefie of 
Arizs, denying the Divinity of Chriſt, and ſaying he was a Creature 
having a Man's Body, but no humane Soul, the Divinity ſupplying 
the room thereof. They adjuſted alſo the Rights and Privileges of 
Metropolitans, put an end: to the Paſchal Controverſie, and made 
ſeveral Canons for the Preſervation of Order and good Diſcipline 
in the Church of God, to the number of Twenty. Some fourteen 
Years after was a Synod at Gejers, the Metropolis of Paphlagonia, in 
which one Exſtathizs was condemned for abſurd Opinions about Mar- 
riage, as if it was a great Pollution, and by conſequence utterly un- 
lawful, and the like, 'as may be ſeen in its Synodical Epiſtle and 
Canons in number Twenty. Some two Years after was a Synod at 
Antioch, the Metropolis of Syria conſiſting of 97 Biſhops, who con- 
cluded againſt Arianiſm, tho' ſome have ſuſpe&ted them to be In- 
tefted with it, and left 25 Canons about Eccleſiaſtical Diſcipline, 
Some 24 Years after was a Synod at Laodicea, a City of Phrygia 
Pacatiana, which was a Dioceſan Synod, conſiſting of many Biſhops 
of the ſeveral Provinces of the Aſian Dioceſs, as may be ſeen by 
the Preface to it, who left many good Canons about Church Diſc- 
pline and Order, to the number of 59. Some 16 Years after that 
was a General Council called by Theodoſcus the Elder, to be held at 
Conſtantinople, which conſiſted of 150 Biſhops, who conſtituted a 
Dioceſan Government in the Church, correſpondent ro that in the 
Empire, as hath been ſaid before, and decreed Honours and Pri- 
vileges to the Biſhop of Coxſtantinople, equal to thoſe appertaining 
to the Biſhop of Roxre 5 and confirmed all which the Nicene Fa- 
thers had decreed againſt Ari#s 3 and ſet out a more full and lar- 
ger Confeſſion of Faith than ever was before, viz. That which is 
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{till often called the Nicene Creed, becauſe the main Subſtance of Wy 
it was framed in that Council : And, Laſtly, condemned all thoſe b 
Hereſies in General, which had ſprung from that of Arivs, and in 
Particular, the Ernomians or Endoxians, the Semiarians, the Sabel- 
lians, the Marcellians, the Photinians, and the Apollinarians, all which 
are particularly named in the firſt Canon, and they lett upon Record 
but four Canons in all, or as ſome account ſeven. $F 

Theſe were the Synods of the Fourth Century, two General and &. 7. 
five Particular, containing in all about 155 or 166 Canons, which 
were collefted by ſome Author or other into one Volume before 
the end of it, ſaith our Learned Beverege, and was called, Codex 
Canonum Eccleſie univerſe, The Code of the Canons of the Church — 
univerſal. De Marca ſeems to be inclined to think, that Stephanus ;. concord. 
Biſhop of Epheſus was the Author of that Collection, there being a 3. 3. 4+ 
Manuſcript Copy of it in the Palatize Library, nnder that name, as 
Fuſtellzs had told him, or that it might be made by the Order and 
Decree of ſome Synod of the Eaſter» Churchz but by no means will 
he admit, that it was received in the Weſt, before the Council of 
Chalcedon, which was not till the middle of the Fifth Century : And 
'tis no wonder, that they in the Weſt, eſpecially they of the Church 


of Rome, were ſo {lack and backward in recaving of it, ſeeing the 
Council at Conſtantinople, whoſe Canons were a part of that Collecti- 3 
on, had decreed Honours and Privileges to that Biſhop, equal with f 


thoſe of the Biſhop of Rome. And ſo much for the Code of the Ca- ; 
ons of the Church univerſal, which was a Colle&ion of the Canons | 
of the Synods of the Fourth Century. 

In the Fifth Century were held three very famous Councils, one &F. 8, 
a Dioceſan of all Africa, and two General ones at Epheſus and Chal- 
cedon, As to the firſt of theſe, it was held at Carthage, the Capital 
City of the African Dioceſs, in which Synods were more frequently 
holden than in any other part of the Church beſides, eſpecially in 
the Times of Cypriav and Aurelius, who preſided in the Synod we 
are now ſpeaking of. The Preface to it ſhews, that 1t was Dioceſan, 
and that there were preſent in it Avrelius, who preſided as Legate 
from Rome, and Legates from all the Provinces of Africk, to the 
number of 217 Biſhops in all, and rwo Presbyters, and ſome Ze& 
cons attending. It made ſeveral Canons, and confirmed all which 
had been made before in the ſeveral Synods of Africk, which after- 
wards made a Collection of 138 Canons (as De Marca faith) and, 
was called Codex Canonum Eccleſie Africans 5 The Code of the Ca- z. 3.79. 
nons of the African Church. Some twelve Years after this Dioceſan Circ. 4n-431, 
Synod in Africk was a General Council called by Theodoſins the 
Younger, to be holden at Epheſ#s, conſiſting of 200 Biſhops, who 
condemned Neftorins, for aftirming, That Chriſt was but 4120; ay- 
wn, 4 meer Mar, and that the blefled Virgin, was not Ozamx©, 
or the Mother of God. They forbad alſo the ſetting forth any 
other Creed, but that ſet out by the Councils of Nice and Conſtan- 
tinople, and decreed that every Province ſhould enjoy its ancient 
Rights and Privilegesz and in particular, That the Province of 
Oprus was. aureciparl®-, and exempt from the Juriſdiction of the 
Biſhop of Antioch. It left 8 Canons, and a Synodical Epiſtle to a 
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thivs, their quondarze Metropolitan, who had lapſed, to the Honour 
and Title, tho? not to the Office and Exerciſe of a Biſhop, and alſo 
to receive him into Catholick Communion. Some twenty Years af. 
ter was the Fourth General Council called by Marcianns, to be hol. 
den at Chalcedon, conſiſting of 530 Biſhops, who condemned Entyches 
and Diſcorws, tor denying two Natures to be in Chriſt 3 ſet out the 
Extents of the Patriarchates of Jeruſalem and Conſtantinople ; left 
thirty Canons about Eccleſiaſtical Diſcipline 3 and 1n rhe firſt of them 
confirmed that Colle&ion of Canons before-mentioned , viz. The 
Code of the Canons of the Church Univerſal, And ſo much tor the Ca. 
nons of the Synods of the Fifth Centary. 

In the Sixth Century one Dionyſus Exignus tranſlated the Uni. 
verſal Code, and joyned ro it ſome of the Apoſtles Canons, and 
thoſe of the Councils of Chalcedor and * Sardica, and the Code of 
the /Canons of the African Church 3 and why ſome only of theCz. 
nons Apoſtolical were taken into it, and all the Canons of the Epheſine 
Council left out of it, is much to be wondred at : But fo it was, and 
this new Code conſiſted of 401 Canons, viz. 165 contained 1n the 
old one 50 of thoſe called Apoſtolical 5 27 of the Council of Chyl. 
cedon 5, 21 of that ot Sardica; and 138 of the African Code. 

In this Century alſo did the Emperor Juſtinian confirm all the Ca. 
nons of thoſe Four General Councils betore-mentioned, and all the 
Canons of all other Synods which had been by them approved, 
We decree ( ſaith he) that all thoſe Eccleſraſticd 
Canons have the force of Laws, which have been 
made by the Four General Councils, or have bem 
confirmed by them ;, that is to ſay, that at Nice, 
that at Conſtantinople, that at Epheſus, and 
that at Chalcedon. Where 'tis plain, That he 
g1ves the force of Laws, not only to all Canons made by thoſe Coun. 
cils, but to all ſuch alſo as had been confirmed by them, as 1s evi- 
dent by the word I E:6ajw Fra. And no Canons of any Synod 
are found ro be confirmed by any of thoſe Four Councils, but by 
the Council ot Chalcedor, viz. in the Firſt Canon, which 1s, We think 
it but juſt and equitable, that all the Canons made by the Fathers, in ev- 
ry Synod paſt, ſhould be of force : Where the words za ex#g-lku owr 
Iv comprehend all Synods both General and Particular, but eſpe- 
cially thoſe of Ancyra, Neo-Ceſarea, Gangra, Antioch, and Laodices, 
which, rogether with thoſe of Nice and Conſtantinople, made the firſt 
Univerſal Code 3 which Code was made uſe of, and approved, and 
quoted by this Council, and namely in A&-s 4, and 11, as 1s obſer- 
ved both by De Marca and Dr. Beverege : And therefore the Ca- 
nons by the Council cued, viz. The Canons of thoſe Synods in that 
Collection which made the firſt Code of the Church Univerſal, are 
thoſe Canons which by this Synod are confirmed. 

There 1s one Code of Canons more, which was made in this Cen- 
tury alſo, by Johannes Scholaſticus, at firſt a Presbyter, and after- 
wards Patriarch of Artioch, which he called owzyw» 5 Kay, 
a ColleFion of Canons, In it all the Canons then in torce are reduced 
unto fifty Heads or Titles; all Canons relating to one buſineſs be- 
ing brought under one Head, for a more quick and eafie view, with 
a general Index of all the Canons contained under thoſe fifty 44 

tics. 
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tles. It contained the Canons of the firſt Code, and all the Apo- 
{tles Canons, and all thoſe of the Synods of Sardica, Epheſis, and 
Chalcedon, and ſome of the Canons of St. Baſelzzs, all of them in this 
order, and according to theſe numbers following, viz. The Apo- 
ſtles Canons 85, of the Synod of Nice 20, of Arncyra 25, of Neo- 
Ceſarea 14, of Sardica 21, of Gangra 20, of Antioch 25, of Lao- 
dicea 59, of Conſtantinople 6, of Epheſus 7 , of Chalcedon 27, of 
St. Baſlius 68; 1n all 377 Canons. An excellent Colleftion; and 
had been more excellent it the 133 Canons of the African Code had 
been 1n it. | 
But they were not taken in till another Collection was made, g, 12. 
which ( as Dr. Beverege thinks ) was before the Synod m Trulo, 4 cire, 
ſome eight or nine years before the expiration of the Seventh Century. an: 551 
[n this Colleftion was comprehended all that of Joarnes Scholaſticus 
, of 377 Canons, and all the African Code of 138 Canons , which 
made up 515 Canons, befides the Canons alſo of many of the Fa- 
thers of the Eaſtern Church, (which 'we muſt not now ſtay toname,) 
which are all expreſly named and confirmed in- the Second Canon 


% 


of the ſaid Council in «7 and which, with the Canons of that 


Council in Number 102, made up a Code of 617 Canons. 

And this Code was uſed for the Canon-Law of the Church, un- Y. 13: 
til (a) Photius 1n the Ninth Century added to it the Canons of the (4) Circ. 
Second Council of (b) Nice, being 22, and thoſe of the two Coun- (6) > 
cils held under himſelf at Conſtantinople, in the Temples of the 4po- ar. 137. 
ſtles and St. Sophia; the firſt leaving 17 Canons, and the other 3 3 
which, added to 617, made 6593 which, withithoſe.of the Fathers 
of the Eaſtern Church before-mentioned, ( and which here to avoid 
prolixity we only make mention of in the general, ) compleated 
that elaborate Work of his called his Momo-Canon, becauſe it con- 
tained all the Laws and the Canons of the Catholick Church. And 
theſe were the Laws, and theſe the Canons of the Church Catho- 
lick, by which it was governed for 800 Years and more, and which 
were all contained in one only Code, coque no valde amplo, ( faith 
De Marca, ) and that no very great one neither. 

But afterwards a new ſort of Canon-Law began to take place, 5, 14. 
which quickly thraſt and crowded ont the other, viz. That of the 
Deecretals, Capitulars, Clementines, and Extravagants, and I know not 
what beſides. Its firſt appearance was about the Year 836, as the 
fame De Marca faith, and Pope Nicholas countenancing{of it , It Ibid. z. 5. t- 
quickly prevailed over all the Provinces of the Weſt. It*confiſted 
chiefly at firſt of a Colle&tion made by I/dore, of the Epiſtles of Cle- De Marca, ib. 

mens, Anacletus, Evariſtus, Fabianus, and other ancient Popes, which 
the wiſe(t of that Age all took to be ſpurious 3 afterwards it came 
to be augmented by a Collettion of Capitulars of Pope Adrian ; then 
by the Colle&ions of Ivo Carnutenſes and Gratian; then by three 
more Collections of the Decretal Epiſtles of Alexander, Innocent, and 
Honorius 5, then by another Collection of Gregory the Ninth 3 then 
by the Clementine Conſtitutions, ſo called from Pope Clement, the 
Author of them; then by ſome Extravagants, which were called 
Pwper Extravagants, becauſe proper to Pope John ; and laſt of 
all, by ſome which were called Common Exrtravagants , becauſe 
ſet out by ſome unknown Author, And if any deſite to _ 
[. whY 
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Ibid, 3-6.3- why they were all called Exrtravagants, De Marca tells us it Was, 


Puia extra Gratiani Decretum vagantur, becaule they fell not Within 
the compaſs of the Decretals of Gratiar. 

And ſo at laſt the Canon-Law of the Roar Church, came to ſich 
a Bulk, and ſo many huge Volumes, that there 1s need of Wagggn, 
to carry it all, and ſtrong Arms to turn them over, as wel] az , 
whole Age, and ſtrong Eyes and Brains to read them. In y 
deed, the true and real Canon-Law is quite loſt, among the many 
voluminous heaps of that which falſly bears the Name of it; ang 
the Canons of General Councils, are buried under the rubbiſh of 
the Decretals of Popes; and 'tis a vain thing to expect to find the 
Canons of the Catholick Church, in the centuſed maſs of the 


Auth. M.s. preſent Canon-Law. Which made an ingenious Author, about 


Cir. I P, 
De Marca, 
2, 6. 4. 


the Year 1046, in a Compariſon made betwixt the Churches of 
the Eaſt and Weſt, to ſay, I» the Greek Church are many Canonift,, 
(viz, Such as are well skill'd in the Canons of the Councils,) ard 
in the Latin Church are no Canoniſts, but @ great many Decretaliſts, 

And let this ſuffice to have been writfabout the Jus Gentinn: Ec 
cleſfraſticum z or, the Laws of the Catholick Church, 
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Of the Laws and Government of particular Churches ; and 
that every particular Church may have ſuch Laws as are 
proper and peculiar to its ſelf. 
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The Contents. 


No particular Church can be without its peculiar Laws, $. 1. Such Laws 
have things indifferent for their ſubje# Matter, $. 2. The Law 
right Reaſon the Rule of making ſuch Laws, F. 3. Such Laws al- 
lowed by the Nicene Conncil, the Auguſtan Confeſſzon, St. Auſtin, and 
Mr. Calvin, h. 4. This farther ſhown from the Canons of Provincial 
Conncils, and the Advice of St. Ambroſe to St. Auſtin, $. 5. 


L. Very particular Churchis a part or member of the Church U- 5. x. 
DH 


niverſal,as every Nation 1s a part of the &xzp}n, or the whole 
inhabitable World ; or, as a Corporation or Family are parts 

and members of a Nation. Now every part and member 

ought to be conformable to the whole, or elſe we call it Anomalous, 
and 1t ceaſeth to be any longer any congruous member of it. From 
whence it follows, That the Laws and Government of a Family 
muſt not interfere with thoſe of the Nation, nor the Laws of a Na- 
tion be contrary to the Jus Gentiur, or the Laws common to all 
other Nations, nor the Laws of a particular Church be repugnant 
tothe Laws of the Church Univerſal : All which ſeems to be very 
clear 3 and yet 'tis alſo as clear, and even evident by common expe- 
L 2 PETIENCC, 
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perience, That every Family and Corporation ſtands in need of 
other Laws beſides thoſe of the Nation, and every Nation of other 
Laws beſides the Jus Gertinm, or the Law common to all Nations, 
and every particular Church of others befides thoſe of the Church. 
Catholick : So that it ſeems to be a plain and evident Truth, That 
every particular Church may de jure have ſuch Laws ( being no wayg 
able to ſubſiſt without them ) as are proper and peculiar to its ſelf 
This I fay is plain and evident. : 

And, as to the ſubjeft Matter of theſe peculiar Laws, feeing thar 
every particular Church is under an Obligation from other Lays 
beſides 3 as for inſtance, the revealed Laws of God, and the Lays of 
the Catholick Church 3 it from thence appears, That the ſubject Matter 
of theſe peculiar and proper Laws of particular Churches, are ſuch 
things as are indifferent 3 that is, ſuch things as are not either com. 
manded or forbidden by God's Word, nor determined ad uu, gr 
this way or that, (as weſay) either by the ſage and Cuſtom, or 
the definitive Sentence of the Church Univerſal, in any General 
Council : For about ſuch indifferent things only can the Laws of 
particular Churches be converſant, all the reſt being under a Prior 
determination. The Laws then of particular Churches, which may 
be ſo proper and peculiar to them, as that they may 1n that reſpect 
differ from all other Churches, are ſach Laws as are made pro hic & 
znnc, (as it isfaid in the Schools; ) that is, with reſpect to Time and 
Place, and by conſequence may vary according as thoſe Circum. 
ſtances are.changeable z and they are ſuch moſt commonly as relate 
to Rites, and Ceremonies, and Geſtures, and Habits in the Publick ex- 
ternal Worſhip of God, or to diſcipline and the keeping of the 
Church in Unity, Peace and good Order ; or, the Rights and Pri- 
vileges of Church-Governors, and the Subordination which is to be 
among them. 

As to what is to be obſerved in making of theſe Laws, the main 
Rule is, That they be not in any thing contrary to the Laws of 
God, or Cuſtoms of the Church-Catholick 3 and that they tend to 
Decency, Order, and Edification 3 and when this 1s well and duly 
obſerved, then I think that every particular Church is to be left, in 
the making of its Laws, to the Law of Nature and Reaſon, even as 
every Nation, or Corporation, or Family 1s guided in the making of 
Laws for its own well-government 3 that is, by ſearching to find out, 
by the Advice and mature Delibeartion of its Governors, what is 
moſt 'Convenient for it, and what may tend moſt to its Preſervation: 
And this being granted, and after a due and ſerious Conſideration 
had of the various Cuſtoms of divers Places, and the frequent vicifſi- 
tudes of Times, and the great variety of Tempers, and Inclinations, 
and Judgments, and Opinions, and Apprehenſions of things, which 
are in the Men of different Climates and Nations : The Men of one 
Place ( for example ) judging one Poſture and Geſture to denote 
Reverence, and they of another Place the quite contrary. I fay,it 
will appear to any one who well conſiders all this, to be next to im- 
poſlible, that all particular Churches, free and wholly independent 
one of another, thould, after Conſultation and Deliberation about 
what is Convenient and Expedient for them, ever hit upon the ſame 


Laws : $0 that there ſeems to be a kind of neceſſity, or at leaſt that 
ic 
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it cannot well be otherways, but that about things indifferent, every 
particular Church will have its proper and pecuhar Laws. 
And upon' this account it was, that even General Councils, as &. 4. 

thoſe of Nice and Epheſis for inſtance, did order ( as hath been be- 

fore cbſerved ) the one in its Sixth, and the other 10 its Eighth Ca- 

non, that the Laws and Cuſtoms of all particular Churches ſhould 

be inviolable, and never went about to make any ſuch Canon as 

ſhould enjoyn all particular Churches to be governed by one and NeCanones 
the ſelf-ſame Set of Laws : And this made, its likely, them of the goon: 
Anguſtan Confeſſion to ſay, There were never any Canons made of ſo ri- ſunt, ur eof- 
gid a Nature, as to require the ſame Rites to be every where z nor ever dem ricusubi- 
was there a time when the Rites and Ceremonies of all Churches were fm . how 
alike. That of St. Anſtin to Caſſulanus 1s a good Rule : Let the Faith fimilis un- 
of the whole Church , how far ſoever it hath ſpread it ſelf, be always TW one 
one, although the Unity of Belief be ou. for variety of certain Or- rum rirus fue- 
dinances , whereby that which 3s rightly believed, ſuffereth no kind of run. In 4r- 
lett or impediment. And Calvin it ſeems did very well approve of cr 

this Nodtrine of St. Auſtin ; yea, and went one ſtep farther, ( as Eccl. Pol. 
Mr. Hooker obſerves ) where he ſaith, As concerning Rites in parti- i" & —_ 
cular, let the Sentence of Auguſtine take place, which leaveth it free to median. 

all Churches, to receive their own Cuſtoms, Tea, 
ſometimes it profiteth and js expedient, that there _ 34 of —— LA _—_ 
be a Difference, leſt Men ſhould think that Re- Book, —_ aboliſhing — SP 
ligion 3s tied to outward Ceremonies, 

The Canons alſo of all Provincial Councils, which have ever been Y. 5. 

in the Church of God, do all farther prove this Point : For they 

all ſhew, That in things of an indifferent Nature, every particular 

Church, which hath been aurezipza©-, that 1s, free and independent 

of any other, have always taken a liberty of making ſuch Laws as 

its ſelf thought fit, although they were different, yea, ſometimes 

contrary tothe Laws of other Churches : Neither is there any Pro- 

vincial Church at this Day, which hath the ſame Laws which it had 

in former Ages. I ſhall conclude with that fa- | 

mous Advice given by St. Ambroſe to St. Au- , . Cam Romam venio, jejuno Sabbaro,cum 
fix, which (as he faith) be prized as a Divine MEL Metioni] fam, non jcjuno fi 
Oracle 3 When I am at Rome I faſt upon Satur- is, cjus morem ſerva, fi cuiquam non vis 
day, but when I am at Milan I do not faſt," and bra 6. al fe —_ a=_ 
ſo you ought to do alſo, that is, to what ever par- "4 PO 

ticular Curch you come, you ought to obſerve the Laws and Cuſtoms of 

it, if you would not give offence to others, nor have others to be a ſcan- 

dal to you. From whence it is clear, That there were not only dif- 

ferent, but quite contrary Laws about Faſting upon Saturdays, in 

the two particular Churches of Rome and Milan ; the one living ac- 

cording to an ancient Law or Canon, prohibiting Faſting on all <2 Apott 
Saturdays but that before Eaſter, to obviate an Inſtitution of Mar- ©© 

cion the Heretick 3 and the other, when Marcior's Herefie was ex- 

tint, appointing Saturday for a Faſt, 
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CHAP. IL 


No particular Church ought to have any Laws repugnant tg 


thoſe of the Catholick Church. 


The Contents. 


All parts ought to be congruous to the whole, F&. 1. The preſuming of 
a part of the Church to differ rw the whole is Schiſmatical, F, 9 
Proved from the Apoſtolical Inſtitution of Churches , Q&. 3. And 
from the pradtice of the Church in determining Controverſies, 4, ,, 
And a Simile drawn from other Politick Bodies, $. 5. A review 
of ſome Rites and Cuſtoms of the Church Catholick laid down in the 
foregoing Book, F. 6. The cloſe of this Chapter, F. 7. 


T hath been declared in the former Book, that there are ſome 
Rites and Cuſtoms of the Catholick Church, which have ob. 
tained every where, and always, and among all, or (which is tan- 
tamount) among moſt Chriſtians, and may be called upon that ac. 
count its Common Law : It hath been ſhewn alſo in the foregoing 
Chapter, that every particular Church may have ſome Laws proper | 
and peculiar to its ſelf, provided that they be only about things 
indifferent, that is, ſuch things as are neither commanded nor for- 
bidden by God's Word, nor determined ad nm, either by the 
Uſage and Cuſtom, or. the definitive Sentence of the Church Uni. 
verſal in ſome General Councilz ſo that tho' a particular Church 
may be ſingular as to ſome of its Laws, yet as to none of them, 
may it be repugnant to thoſe of the Church Catholick 3 And this 
will farther moſt plainly appear, by conſidering the nature and 


£ quality of this Politick Body of the Church Univerſal, which is ( 2s 


the very word denotes) one grand Society of Men, diffuſed and 
ſpread over the face of the whole Earth, all profeſling the ſane 
Faith, and all having Oze Lord, One Hope, and Ore Baptiſm ; So that 
all Particular, Provincial, Dioceſan, or National Churches, are but 
as ſo many Parts and Members of it : Now the very Law of Nature, 
and the unanimous conſent of all Mankind do declare, That in all 
ſuch Bodies and Societies, every part is to be conſentaneous to the 
whole ; ſo that what 1s Enacted by the whole, 1s to be obſerved by 
all the parts, or elſe they will ceaſe, for as much as that comes to, 
to be any longer parts of itz Turpis eſt enim pars omnis toti non 
congrua, (as it 1s truly argued by a very Learned Man in this Caſe) 
that's but an indecorons and deforming part which is not congruons to 
the whole, And if this holds good 1n all other Politick Bodies and 
Societies, it ought ſurely to hold good mnch more in the Church, 
which 1s the City of that God, who 1s the Author of Order, and n9 
of Confuſion: For as it is Anomalous and Unnatural, when the Mem- 
bers of the natural Body are not guided and governed by the Ant- 
mal Spirits, which flow from the Head : So in this great Body of the 
Church Catholick, the Laws of the whole muſt be the Laws of the 
Parts, 
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Parts, and no particular Church can be a ſound and graceful Mem- 
ber of it, but by conforming to it as near as poſlibly ir can, 1n all 
manner of Rites and Cuſtoms, and all matters appertaining to Uni- 
ty, Order, and Diſcipline, as well as thoſe of Doctrine. 

Indeed, I think that the very formal Notion of Schiſm doth con- $. 2. 
fiſt in this, when any one particular Church ſhall preſume to differ 
in its Laws and Conſtitutions from all others, or the Church Uni- 
verſal; and that the ſaid Learned DoCtor, in his Sermon to the 
Convocation, did very. well to put them in 
mind of it. It 3s not in the power (faith he) | Neque enim in fingulari cujutquam Ke 
of any particular Church to reje# the Rites ob- —_ ar) ns wed 
ſerved, or to obſerve the Rites rejeted by the obſervare. Siqua horum alterucrum fe- 
Church univerſal ; it being Schiſmatical ſo to do, quot gon : = > eng So 
and a ſeparating its ſelf, in as much as that comes Conc. ad Synod, 1689. pag 19+ 
to, from the Body of Chriſt : which he proves 
trom his Text, in which St. Pax! reprehends ſome in the Church of 
Corinth, for going about to introduce a new Rite or Cuſtom of 
Women fitting unveiled in their publick Aſſemblies: For the 
Church of Corinth being but a particular Provincial Church, he 
tells them, that there it ought not to be done, becauſe it was con- 
trary to the uſage of the Church univerſal ; If any Man ſeem to be 
Contentions, we have no ſuch Cuſtoni nor the Churches of God, that is, 
this Rite is contrary to the Law and Cuſtom of the Church Catho- 
lick, and therefore ought no Man to ſtic|kle and contend for the 
introducing it into the particular Provincial Church of Corinth. 

And this he farther proves from the Apoſtolical Inſtitution of all g, 2, 
Churchesz For ſeeing we are certain (faith he ) that the Apoſtles 
travelled over almoſt all the Parts of the then known World, to '* P8- 15: 
lay the Fonndation of Churches, and ſeeing they were all of them 
guided by the ſame infallible and unerring Spirit, and endeavoured 
as much as was poſſible an uniformity in all Churches 3 it follows, 
that whatever Rite and Cuſtom did always, and every where obtain, 
could not but be of Apoſtolical Inſtitution, according to the Rules 
of Vincentius, and St. Auſtin before-mentioned 3 and whatever Rite x, ;. c. x4 
and Cuſtom is of Apoſtolhical Inſtitution, cannot but be neceſſary to 
the due conſtituting and well ordering of a Church, ſeeing 1t is 
Impiety to think, that they appointed any thing ſuperfluous ; and 
therefore no particular Church can be rightly conftitnted, which 
doth not obſerve the Rites and Cuſtoms, or which hath any Laws 
contrary to the Rites and Cuſtoms of the Church nniverſal. 

And this will yet be more evident, if we confider what the $. 4. 
| Practice of the Charch in all Ages hath been in the determining of 
Controverſies. , When a Controverſie aroſe betwixt the Afar Church ,, | _. 
and other Churches about the time of keeping Eaſter, the Fathers | 
in the Niceze Council enquir*d, which Rite or Cuſtom was moſt ge- 
neral 3 and finding that the Cuſtom of the other Churches was more 
univerſal than that of the Aſaticks, determined accordingly, ; Apud Euſeh, 
T4rs {vexey and for that very reaſon, as the words of Conſtantine are ji! oa, 
in his Epiſtle to all the Churches : [From whence it is plain, that cay. 18. 
thoſe Fathers concluded, that it was not lawful or expedient for any 
particular Church, no nor thoſe few:Churches in Aa, to have any 


Laws, Rites, or 'Cuſtoms, found to -be repugnanr to thoſe which 
were 
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were more univerſal z and the ſame way and courſe, faith mine Ay. 
thor, was uſed by St. Cyprian againſt the Novatiars, and by Auſtiy 
againſt the Dozatiſts, and by Epiphanivs againſt all Hereticks ang 
Schiſmaticks, concluding all to be ſuch, who departed from the 
Church univerſal, either in Doctrine or Diſcipline. 

In a word, as all Univerſities and Corporations, which are Parts 
and Members of a Nation, may have a Power by Letters Patents, 
to make Laws for the well-governing of their own Bodies, and yet 
cannot, without being notorious Criminals, Enact any thing which 
is contrary to the Statute or Common Law of the Land : Even fo a 
particular National Church, being a Part or Member of the Church 
Univerſal, altho' it hath Power and Authority to make Laws pecy. 
liar to its ſelf, and proper for the well governing of it; yet, if it 
ſhall reje& any Rite or Cuſtom of the Catholick Church, or in- 
troduce any new Rite contrary to the uſe and general pradtice of 
it, it will be Criminal. Becaule in fo doing, it comes to have ſuch 
a Cuſtom, which the Charches of God have not, and by conſe 
quence: will lie under the Imputation of that Guilt, which St. Pay/ 
laid tothe Charge of the Church-of Corinth, when he told them, 
That if they were Contentious, and did tickle to ſet up any ney 
Rite or Cuſtom in that Church, they would be culpable in ſo doing, 
becauſe there was no ſuch Rite or Cuſtom in any of the Churchs 
of God. | 

Now, this point being made ſo evident, as I think it 1s, 1 doubt 
it will not be ſo eafie a matter as ſome Men think it, to free thoſe 
National or Congregational Churches, however they are called, 
from the Sin of Schiſm, who have wilfully, and without any need 
of ſo' doing, departed from the Laws, the Rites and Cuſtoms 
the Church Univerſal, and have eſtabliſhed others quite contrary, in 
the room of them. 

IF it was, for Inſtance, the uſe and cuſtom of - the Church Ca 
tholick, (as it hath, been in the Book foregoing declared to be ) to 
acknowledge one only Prieſthood in the Church, derived from 
Biſhops, who had it. from other Biſhops, who had it from the A 
ſtles, who had it from Chriſt, the anointed of God, the only High- 
Prieſt of Salvation, and a Prieſt for ever after the Order of Melchne 
deck. And if, moreover, it hath been the Doctrine and Faith:of 
all the Churches of God in all Ages and Places, that withont a due 
Adminiſtration of the. Word and Sacraments, there. can be- no- true 
Church ;z and that without a true and lawful Prieſthood, there can 
be no:due, Admimiſtration of the Word and Sacraments, ſeeing none 
can Preach except they be ſent, nor any Conſecrate the Myſteries of the 
new Law, but thoſe who are rightful and legal Prieſts of it : 1 cat- 
not ſee truly, how ſuch Churches as have not ſuch-a lawful Prieſt 
hood, can be any true Churches at all. And this I would not fay, 
but that I think 1t. my-duty plainly to tell them ſo, and not to ſooth 
them up with ſome kind and ſoft Expreſſions, as many do. | 

Again, If it was always the uſe and cuſtom of all Churches, in all 
Ages, and at all Times, - to make it known unto all the World, hw 
they Worſhipped and Served God, by their conſtant uſe of Com 
mon-Prayers and Publick Liturgies; then I cannot ſee how any par- 
ticular Church can be a congruous Member of the Church OR 

- whic 
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which wanteth ſuch Common Prayers and Publick Liturgiesz and 
in which, how God is worſhipped, no other Church can know, no 
nor themſelves neither, ſeeing the Publick Worſhip of God is all 
reſolved into a way which ſome few private Perſons ſhall pro hic & 
mc hit upon, and by conſequence, may in one Aſſembly be quite 
different from that in another ; yea, and perhaps quite contrary at 
the next time of meeting to Worſhip God, from what it was at the 
laſt. 

Again, If it was always the uſe and cuſtom of all the Churches of 
God, to endeavour to preſerve Catholick Unionz and in order to 
the doing of that, to take great care, that whoſoever was Excom- 
municated in one Church, might not be received to Communion in 
another: It is hard to conceive, how thoſe can be in Catholick Uni- 
on, who not only receive Perſons Excommunicate into Cummunion 
with ſuch great Afﬀection and Joy, as if their being Excommuni- 
cate was a ſufficient recommendation of them, but do their utmoſt 
endeavour continually to gather one Church out of another. 

In a word, If it was always the uſe and cuſtom of the Church- 
Catholick, in all Ages and Places, to admit young Children into 
the Church by Baptiſm 3 and to keep the firſt day of the Week 
Holy, in memory of Chriſt's Reſarreftionz and ſome other days in 
the Year alſo Holy, in Commemoration of his Incarnation, Paſſion, 
and Aſcenſion, and the Death and Martyrdom ot the Apoſtles; how 
then can the Arabaptiſts, and Saturday-Sabbath Men, as they are cal- 
led, be true and congruous Members of Chriſt's Body, the Church ? 
or any other of thoſe, who ſeem by their wilful negle& to deſire, 
that all that Chriſt hath done for us may be forgotten, and that the 
Apoſtles may be had no more in remembrance, or as the Poet ſaith, 
and Satyrically enough, 


Who with more care keep Holy-day, 
The wrong, than others, the right way. 


To conclude this Chapter, as it is plain on the one hand, that eve- 
ry particular Church, may have ſome Laws about things indifferent 
(and cannot well ſubfiſt without them ) which may be. proper and 
peculiar to its ſelf, and in which it may differ from other Churches : 
So on the other hand. it is as clear, that no particular Church ought 
to reject ſuch Rites as are received, or to obſerve ſuch Rites as are 
rejected by the Church univerſal, or to determine of any thing this 
way or that, which hath been determined a4 u»um already, either 
by the ancient Cuſtom and common. Uſage, or the definitive Sen- 
tence of the ſame, in any free and general Council ; or which is the 
lame, no particular Church whatſoever ought to have any Rites, Laws, 
or Cuſtoms, repugnant to the Rites, Laws, and Cuſtoms of the 
Church-Catholick, as in the Title of this Chapter. 
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CH AP. II. 


Of the Origin of the Britamick Church, and the State of ic 
in the Firſt Seven Centuries. 


The Contents. 


The Goſpel planted here in the Firſt Century, $. 1. And in all probabilj. 
ty by Joleph of Arimathea, $. 2: Whether King Lucius, ard a great 
part of the Nation, were Baptized in the Second Century by Roman 
Emiſſaries, h. 3. Of the State of Affairs here in the Third Century, 
$. 4. and in the Fourth, $. 5. and in the Fifth, $. 6. and in the 
Sixth, Q. 7. and in the Seventh, $. 8. _. 


Aving ſhown that every particular Church may have Lays 

proper and peculiar to its ſelf, provided they be not repugnant 
to thoſe of the Church-Catholick; it now remains, that we conſider 
the Laws and Government of the particular Church of Ezglarnd : But 
becauſe we have deſigned, from the very firſt, a ſearch into the Ori. 
gin of things, before we ſay any thing of its Laws and Govern. 
ment, it is 1n a ſort neceſſary to premiſe ſomething concerning the 
very firſt Original and Foundation of the Britannick, Church. 

By whoſe hands Chriſtianity came firſt to this Iſle, the great v- 
riety of Opinions concerning it, has made it to be uncertain. Some 
have aſcribed it to St. Peter, ſome to Simon Zelotes, ſome to Ariſte. 
bulus, ſome to St. Paul, and the moſt, as I think, to Joſeph of Arims 

- : thea z but that it came hither very early there 
fc - _g—_— —_— is no doubt. (a) Tertuliar, who lived ſome 
& in Apol. (6) Britanniam in Chriſtia- part of his time in the Second Century, makes 
nam conſentire = Hom. 4. mention of itz ſodoth (b)Origes in the Third; 
mk, (£) hs Dennis ries. Bo. ſo doth (c ) Enſcbins and Athanaſius in the 
monſt. Evang. lib 3- () "0:5 i@&rzew Fourth 3 and ſo doth (4) Theodoret in the 
EMH 2 TeAGra% iyer Popars 5 2% bf  C whoſe words we have ſet in the 
TTis Te\MT2s, 04 x, Bpenlaves % 

XiuCpre, NEW, 3% cxpodirr@ wy Margent 3 ) and all of them, after ſuch a 
4 ov Grzcor. a- ' way, and manner, as inſinuates plainly , that 
55s oa it was not long after the Reſurre&ion of 
Chriſt, But that of our Britiſh Guildas, if we had no other, is of 

its ſelf alone a ſufficient Evidence in this matter : He was ſurnamed 

Uſher dePri- 9:piens, for his great Wiſdom, and was Author Veraciſſinms, an Au- 
'F4'5 thor of an untainted Credit , (as a great judge of Authors calls 
him; ) yea, and beſides his Veracity and Integrity, he was of no 
inconfiderable Antiquity neither, for he flouriſhed about the middle 

Circ, An.564. of the Sixth Century. Now he ſpeaking of the firſt planting of 
Chriſtianity here in Britain, delivers himſelf with great aſſurance, 

DeExcid, and ſaith, Tewpore ut ſcimus ſummo Tiberii Ceſaris, &c. We knon 
Eric. Epiſc. that irs the latter end of the Reign of Tiberius, when this Iſle lay free 
pitt zen by reaſon of her diſtance from the viſible Sun, Chriſt the inviſible Su 
of Righteouſneſs did communicate his Rays ;, that is, the Precepts of 

Divine Truth to our Inhabitants. This, I ſay, he ſpeaks with great al- 

{urance, 
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{urance, as it he had a fall and certain knowledge of it. We know 
it, (faith he) that is, we know it by ſuch undoubted Records as 
then the Britiſh Church had of it, and which if they had not been 
deſtroyed, would have made us more clearly to have known it al- 
ſo. I look upon this Teſtimony of Guildzs to be beyond all ex- 
ception 3 ſo that the planting of the Goſpel here (by whomfoever 
it was planted ) was very early; for, as he faith, it was in the lat- | oY 
ter end of the Reign of Tiberins 3 and if we ſhould take it for the {;C** in5% 
very laſt Year, then it will be A. D,'.36 3 for upon the 16th. of March church 66 
that Year Tiberins died, as is obſerved by a great Critick in; Chro- =, 
nology. : PIES 

- T intend not here a Debate about who was the firſt Planter of the Y. 2. 
Goſpel in this Iſle : But the many Charters of Kings, as well'of the, p..., 
Britiſh and Saxon, as the Norman Race, peruled by the renowned pag. 122. 
Oſher, as he tells us3 and the Tombs of ſo many Kings, Saints, and 
Biſhops 3 yea, znclyti Arthuri, of the famous Arthur himſelf ; the 
conſtant Tradition of the Ezgliſþ Church 3 the concurrent Teſti- 

mony of our own Whiters , and others; the Titles of Fors &- 


Origo totivs Religionis © Anglie ; the Name of the Chappel, St. Fo- 


ſeph's 3 and laſtly, the great Reſpe& and Veneration which hath al- 


ways been paid by Great Kings to the Ifle of Avalonia, do ſtrongly 
incline a Man to think it was by Joſeph of Arimathea, And this is 
all, I think, that needs to be ſaid about the Origin of the Britan- 
ich, Church, and the State and Condition of it in the Firſt Cen- 
reury, j 
In the Second Century the Story of King Lcixs is to be conli» &F. 2, 
dered, who is deſcribed to be ſuch a King, at that time hers in Br#- 
tain, as Was awndivO., not accountable to any but God; and 
being converted to Chriſtianity, ſent to Pope Elentherins, for Ad- 


'vice how to rule and govern his Subjets: Whereupon the Pope 


writ to him and quickly after both he and all the Land were bap- 
tized by ſuch as the Pope ſent over for that Purpoſe. The ſumm 
of the Pope's Letter is; Tou dejired of us to ſend you the Roman 
Laws, which you would uſe in your Kingdom of Britain 3 we can never 
diſallow God's Laws, but may Czſar's. Tou have lately, by Divine 
Mercy, received the Law and Faith of Chriſt 5 you have with youin the 
Kingdom both the C\d and New Teſtament, whence, by the Advice of 
your Peers, and the Council of your Kingdom, you may ſeleF holy and 
blameleſs Laws, by which you may rule and govern your People, for you 
are God's Vicar in your Kingdowi. This is the beginning of that Let- 
ter, and contains what is moſt material in itz whoever has a mind 
to ſee all of it, may find it in (a)Sir Henry Spelman, (b) Biſhop (4) Councils, © 
Uſher, (c) Fox's Martyrology, and others. Now, according, to this Tom. 1. | 
Letter, Lucins muſt needs be a very great and abſolute King, not 14 noqpatt 
under, or accountable- to any but God, whoſe Vicar the Pope (<) 1.139. 
calls him : And there is an Hiſtorian who gives him another lift, 7eoffry of 
and' makes him fo Abſolute, as to diſpoſe of all at his Pleaſure 5 Monmouch- 
and, for inſtance, the Seats and Revenues of twenty eight Flamins 
and Arch-Flamins, and (all upon a ſudden, ſo ſoon as ever he was 
baptized ) ro make them Sees of Biſhops and Arch-Biſhops. This, 
in ſhort, 1s the Story, and there are many reaſons which would move 
a Man to think that it cannot all be true. . 
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For firſt, As to the time, it falls out to be in the Reign of Comme. 
ds, about the Year of Chriſt 180; and at that time it is very har 
to conceive, how there ſhould be any ſo great a Monarch here jn 

| Britain, which was reduced long before by Julins Agricola to an Ab. 

ſolute Province, yet ſuch a Province as was neither Conſular nor Pry. 

In Bri. Conſular; Sed Preſidialis &+ Ceſarum, as Cambden's words are. AF. 

terwards Adrian caſt up a Wall of 80000 Paces long, to ſecure his 

Romans againſt the Incurſions of the Pi@s, Scots, and Britiſh Enemies, 

and the two Artonines, both Saint and Philoſopher, curbed and kept 

the Britains under, by the Arms of Urbicus and Calphurnins ; and 

Ulpins Marcellus was employed afterwards upon the ſame account 

Ur ejus virtu- by Commmodus, who did it ſo effeftually, (faith Cambder ) That he was 

_ jam invi- epvied for the doing of it by ſome Romans, and called home. Thig 

| cney was the State of Affiirs here in Britain at that time, which ſute nor 

fueric. Brit. at all with the Greatneſs and Doings of King Lxcizs : For either 

- of 40. Edit. he was a King of thoſe Britains, who had fled into the Mountains of 

: Wales, or of thoſe without Adrian's Wall, or of thoſe within it ; if 

of thoſe without it, or in Wales, he could no more, by Virtue of 

being ſo, diſpoſe of the Seats and Revenues of Arch-Flamins at 

Tork, London, and Caerleon upon Usk, ( where was a Roman Legion, 

from whence it had-its Name ) than he could of a Patriarchate jn 

FEthiopia 3 and if he was a King within the Wall, then his King. 

Camb, ib, dom was in that part of the Ifle which the Romars had plane 6 

plene, reduced to a Province : And then how he could be God's Vi- 

car alone, as Elextherins call'd him, or ſuch an Abſolute Prince, a; 

at his Pleaſure to diſpoſe of Cities environed with Adriar's Wall, 

in a Prefidial Roman Province, is very hard to be under 
ſtood. 

Again, It is not eafie to imagine, why Lxcizs ſhould ſend for the 
Roman Laws : For, if he was an Abſolute Britiſh extramural Mg. 
narch, as ſome make him, he would be fure to think ' he had too 
Cambden, Much of the Rowax Laws already : And if he was but an i»tramurd 
Heylin. Roman Vice-Roy, as others would have him, what need then, I pray, 

. had he of ſending for thoſe Laws which he ſaw every day uſed ; nay, 
# which he himſelf did govern- by : For the Romar Vice-Roygs did 
not uſe to govern by their own, but the Roman Laws. 

Again, 'Tis very unlikely, that Lacizs and all the Land were bap- 
tized by Fugatins and Damianus, or any other Roman Emiſlaries, 
ſeeing afterwards, at the coming of Monk A»ſtir,, there was found 
ſuch a great difference betwixt the Romar and Britannick Churches, 

Eccl. Hiſt, about the Ceremonies to be uſed in Baptiſm; for that, ( as Bede 
1.2-c-2: faith) was the main thing objeted by him 3 and in that indeed the 
Mr. Jones's difference was ſo great, that one would more eaſfily believe ( faith 
_ of the one) that the fair Northern Nations are ſo many Colonies of Blacks, 
"2Þ 4 than that the Britarmick Church was regenerated by the Baptiſin of 
Rome : The Baptiſm here being made in a'plain and fimple manner, 

with Water, and in the Name of the Father, Sor, and Holy Ghoſt; 

and that of Rome having Exorciſms, Chriſms, Oil, Salt and Spittle at- 

Cont. Fiſh. - tending it : Which are ſech naſty Ceremonies, ſaith Arch-Biſhop Lad, 


Baroni1us, 


$. 16-9 that no learned Romaniſt, who weigheth before he ſpeaks, will ever ſuy, 
They could ever have their riſe either from the written or unwritten 


Word of God. 


Pag. 68. 
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| The renowned Biſhop Oſher, having firſt produced, and then well 
pondered what by ſeveral ancient Authors had been faid about 

King Lacins, at laſt gives us his own with and Judgment, after this 
fran 


and ingenuous manner : 1 moſt willingly 


(faith he ) ſubmit to the Judgment of the Reve- 


rend Father in God, Francis Godwin, Biſhop of 


Hereford 3 which was, That Lucius never was 
either King of all Britain, or the greateſt part 
of it 5 which the Romans long before his time 
ad conquered and reduced into the Form of a Pro- 
vince, Behold here the concurrent Judgments 
of two very learned Prelates and judicious 
Antiquaries: And the Primate gives us his Rea- 
ſon for his 3 Becanſe, ſaith he, the way of the 
Ancient Britains was, Not to be governed by one 
Monarch, but by many Kings. And this ( he 
faith) plainly appears from the Writings of (a) Cx- 
far, (6b) Diodorus, (c) Strabo, (4) Me- 
la, (e) Suetonius, (f) Tacitus, (g) Dio Caſſius, 


Ego vero in reverendi patris Franciſci 
Godwini [ de converſ Brit, cap. 3. pag. 27.] 
Epiſcopi Herefordenſis ſenrentiam lubens 
concedo, viz. Lucium univerſz Bricatniz 
Regem nunquam fuiſſe, imo nec potioris 
alicujus partis cjuſdem, quam tam mulris 
ante id tempus annis, Romani ſubjecerunc, 
& in Provinciz formam redegerunt, Vſher 
de Primord. Eccl. Brit. cap. 3. pag. 41. 


Vereres enim Bricannos non uni alicui, 
ſed pluribus regibus paruifſe. [b. 


(a) De Bel. Gall. lib. 5- (5) Diodor. 
Sicul. 1, 5. c. 8. (c) Strabo Geogr. L 4+ 
(d) Mela de ficu orbis, I. 3. c. 6. (e )Suer. 
in Claud. c. 21. (f) Tacit, Annal. l 12. 
& 14-& in vic. Agricol. (g) Dio Caſſius, 
lib. 60. (+) Guild. Epiſt. de Excid: 


and (h) Guildas himſelf. 

In a word, That there was ſuch a Britifh 
Prince as Lacizs 1s not unlikely 3 and that he was a Favourite of 
the Romans, and was made a Roman Vice-Roy, and became a Chri- 
ſtian, and was very Zealous for that Religion, and ſollicitous and in- 
quiſitive after means to advance it, and might have ſome Relations 
at Rowe who were Chriſtians, and hear of the Romar Faith then fa- 
mons throughout the World, and fo ſend to Rome for ſome Dire&ion 
and Advice, 1s not at all improbable : But that he was ſuch an ab- 
ſolute, independant Prince, as not to be accountable to any but 
God alone; and that he was the ſole Monarch of all Britain ; and 
that he and all his Subjetts were all converted at one time to Chri- 
ſtianity 3 and that they who convexted them were not thought 
worthy to baptize them, but that they muſt have their Baptiſm from 
Rome ; and that in a trice King Lxcivs turned all the Seats of Fla- 
mins and Arch-Flamins into Sees of Biſhops and Arch-Biſhops 3 and 
that, as in a Scene, the whole Frame of Afﬀeairs in all Britair, were 
in a moment, notwithſtanding a great many impoſlibilities, changed 
by him 3 and then, laſtly, to find all this in the Name Lucius, or 
Leuer Yaur, ( as the Britains call him ) the Great Brightneſs ; 0b 


Brit. 


Fidew que in ejus tempore wenit, (as Cambden tells us Nennins did Brit. p. 40. 
derive it) becauſe of the: great appearance of Light and Faith in £* 3*- 


his time , looks like ſome ©e's > wnyarrs of the Poets, or one 
brought upon a Stage to work Wonders. And ſo much for the 
State of Affairs of the Britannick Church in the Second Cen- 
tury. 

In the Third Century the Faith failed not here, as good Authors 
teltifie, Tertxl/iar and Origen both writ in this Century, and they 
both atteſt,(as was noted betore) That Chriſtianity then flouriſhed in 


Q. 4- 


Britain. And the great Ther produces no leſs than twenty Authors, De Primord. 
all of good account, to prove that Religion did not here expire in 7: P-14t+ 


this Century 3 which he did ( as he faith) nor ſo much becauſe it 
needed ſo much prot, as to repreſs the boldneſs of Paradine and 
Dempſter, 
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Dempſter, who without any reaſon or ground had aflerted the con. 
trary. 
d. 5. <4 the Fourth Century began the Perſecution of Diocleſcar, ang 
Circ. an. 303. Chriſtianity here in Britain, as well as in other Places, had a great 
many Martyrs. In this Century were 'alſo holden the Syr.ods of 
Ar. 314. Arles, Sardica, and Ariminum : And in the Synod of Arles in France, 
called by Conſtantine about the Schiſm of the Doratiſts, were pre. 
ſent out of Britain three Biſhops, one Prieſt, and one Deacon, as 
may be ſeen in the Subſcriptions of the Synod after this ſort : 
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Tom. 1. Con- Eborus Epiſcopns, de Civitate Eboracenſe, Provincia Britannicg, 

pred ME” Epiſcopms , de Civitate Londinenſs, Provincia ſupra. 
cripta, 

Adelfus Epiſcopws, de Civitate Colonia Londinenſium. Exinde 


Sacerdos Presbyter, & Arminius Dzaconns, 


From whence it” appears, That here in Britain at that time were 
not only Biſhops, but Prieſts and Deacons alſo 3 and, by conſequence, 
a Church of the ſame Form and Conſtitution with the reſt in the 
Empire, and furniſhed with all the three Orders of the Clergy. In 
the Synod of Sardica, upon the Confines of Myſa, called by Cor- 
ſtantins and Conſtans, in the Caſe of Athanaſius and the Arians, were 
alſo preſent ſome Britiſh Biſhops, as is atteſted by Atharaſens him- 
ſelf, in the beginning of his Second Apology. And about eleven 
Are. 2 Years after ( as Biſhop Uſher ſaith) in a Book de Synodis writ by Hi 

1 larius PiFavienſis, then an Exile in Phrygia, mention 1s made of the 


De Primord. : - > : 
pag. 196 Biſhops of the Provinces of Germania prima, Germania ſecunda, and 


Britannia. 
| In the Synod of Ariminum in Italy, called by Conſtantirs, were 
An. 359. prong = . 
wiſt. Sac ſeveral Britiſh Biſhops, as appears from Sulpitins Severns, who writ 
lib. 2. about the end of this Century, or the Year 400. For, as he relates 
the Story, many Biſhops were called, and the Emperor ordered, 
that they ſhould all be provided for at his Charge 3 but the Aqui- 
tane, Gallican, and Britiſh Biſhops refuſed the Emperor's Proviſions, 
and lived all upon their own Charge, except three Britiſh Biſhops 
only, who lived upon the Publick. From whence 'tis plain enough, 
That whatever their number was, there were more than three Bri- 
tiſh Biſhops in that Synod. 
$. 6. In the Fifth Century, when the * Romars left this Ifle, the Britain: 
©Circ.An.446- WETE all Chriſtians, and ſo continued until Hergiſtzs ſer up Idolatry 
in his new Kingdom of Kext z which occaſioned the diſtin&tion (if 
Heylin ſay true) of Kent and Chriſtendom, becauſe all there were 
Pagan, and all the reſt Chriſtian. Bloody Wars then did follow, 
and 1t conld not go well with Chriſtianity 5 yet, by. the Valour of 
Aurclius Ambroſeus, Oter Pendragon, and the famous Arthur, it held 
up its Head pretty well during all this Century. 
_ In the Sixth Century writ G«i/das,and ſadly complains all along,in 
Circ. An. 554. that his mournful reprehenſive Epiſtle, how the Saxons made havock 
De Excid. Of the true Religion in every Place, and killed the Biſhops of the 
Prapofiros Church, and the Prieſts, and others of the People of God ; which 


Eccleſzz cum yyag afad thing indeed, but yet no other than what muſt always be 


ſicerdoribus 
& populo, ib. Expected from the Tumults of War. 


An. 347. 
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In the beginning of the Seventh Century, or the laſt Year of the &. 8. 
Sixth, Monk Aujtiz» came upon the Stage, who was ſent by Pope Ar. 600. 
Gregory to convert the Pagan Saxons; and Bede, and all others 
who have writ of his coming, do all declare, That he, found when 
he came a conſiderable and well-conſtitnted Church (tho' perhaps 
he did not expe it) among the Britains 3 and in that Church, as 
in all other Churches beſides, an Arch-Biſhop and other Biſhops un- 
der him, with a numerous and learned Clergy. They declare more- 
over, That the firſt thing Arſtzz did after his coming, was to demand 
Obedience of. them to the Pope, as their Primate or Patriarch , and 
that Dijenothas, the learned Abbot of Bangor 1n particular, and a 
whole Council by their Synodical Anſwer, denied it, and told him, 
They knew no Obedience due to him whom they called Pope, but 
the Obedience of Love; and that, under Gad, they were to be go- 
verned by the Biſhop of Caerlcon; and that he found fault with 
them for not Baptizing with Rozrar Rites, nor keeping Eaſter after 
the Romar Cuſtom ; and that he demanded of them to joyn with 
him in Preaching to the Saxons, which they had done to the very 
uttermoſt of their Power before, but could not joyn with him in 
doing of it then, (ſeeing he demanded it as their Duty in Obedi- 
ence to the Pope ) without betraying the Liberty of their Church, 
and propagating, together with the Truth, thoſe new Dottrines he 
had brought with him from Rome; neither could they well refuſe 
to joyn with him in ſo Charitable a Work, without drawing upon 
themſelves the Odium of denying the Goſpel to Pagans : So that 
his Demand was captious, and he is ſaid to have propheſied their 
Ruine and Deſtruction when they would not yield to him, and that 
he did contribute much himſelf towards the bringing of that tro ; 
paſs?which he had propheſied, he being thought by good Authors, vid. &r. 
to be the firſt and chicf Spring of that fatal Tragedy, wherein no ** = 
leſs than twelve hundred of the Britiſþ Clergy were flain all at cermes, 
one time. An4, laſtly, That by Favour which he obtained with P*8-254- 
Ethelbert and other Saxon Kings, he brought his Deſigns about, and 
erected a Metropolitical Chair at Canterbury, where none was ever 
before. And ſo much for Church-Affairs here in the Seventh Cen- 
rury. 
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CHAP. IV. 


Of the Laws and Government of the Britannick Church, in 
the Firſt Six Centuries, and ſo on till the Reformation. 


_ —— 


The Contents. 


The Government here Epiſcopal, $. 1. The Laws, the Word of God, 
and ſome Rites and Cuſtoms, and the Canons of their own Synods at 
home, and of ſome Conncils abroad, Q. 2. Of their receiving the Ca- 
nons of the General Councils, as thoſe of Nice, $. 3. Ard thoſe of 
Conſtantinople, Epheſus, and Chalcedon, $. 4. 4 Objeion againſt 
their receiving of the Nicene Canons anſwered, $. 5, Of their ma- 
king Canons in their Synods at home, $. 6. Of the Laws of the En- 
gliſh Church, after Auſtin's coming, till the Reformation, h. 7. 
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Aving made a ſhort ſurvey of the ſtate of Afﬀairs relating to 
H Religion here in Britain, m the Firſt Six Centuries, and found 
that Chriſtianity was planted here very early, and quickly after the 
Refurre&ion of Chriſt, and rhat it never was here extinguiſhed, c- | 
ther by Deocleſcar's Perſecution, or the prevailing of the Pagan Sax- '. 
ons, or any other means, but thar there was the Face of a viſible 
Church here all along, even unto the time of Monk Auſtiz's coming, | 
or the beginning of the Seventh Century : It will now, I think, 
be worth our while to enquire, what the Government of that 
_ in thoſe firſt Ages was, and by what; Laws it was g0- 
vern'd. | 
4. r. And as to its Government, I think, there can be no juſt cauſe to 
doubt, but that after the planting of Chriſtianity, and an encreaſe 
. of Believers, the Form of the Church Government here, would in 
all probability grow up to be the ſame with that in all other Parts of 
the Romar Empire; nay, that it really did ſo, is very plain and evi- 
dent, from what has been declared in the foregoing Chapter, vis. 
'd That there were Britiſ6 Biſhops in thoſe Synods of the Fourth Cen- 
(5 tury at Arles, Sardica, and Ariminum, which were called by the Em- 
| perors Conſtantine and Conſtantins ; yea, in that of Arles were not 
only Biſhops, but a Presbyter and a Deacon 3 ſo that here were all 
the three Orders of the Clergy, with that due ſubordination one 
to another which was in all other Chriſtian Churches in the Empire, 
all along that Century. And in the Sixth Century Guildas ſpeaks 
diſtintly of the Prepoſeti Eccleſie &+ Sacerdotes 3 that 1s, the Biſhops, 
and the Prieſts, or Presbyters: And in the latter end of this Sixth 
Century, or the beginning of the Seventh, when Azſtiz came, here 
Eccl. Hiſt, Were ſeven Biſhops (as ſaith Bede and other Authors) and they under 
Lib. 2.c.2- the Shperintendency aad Juriſdiction of a Metropolitan or Primate: 
So that the Church Government here was plainly Epiſcopal, with 
that due ſubordination of, Prieſts to their Bifhops, and of Biſhops to 
their Arch-Biſhop or Prigate, which obtained every where beſides. 
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As to their Laws: In the firſt place they had with them the Laws &. 2. 
of God, as it is ſaid in the Epiſtle of Elentherivs, and their other Laws 
conliſted partly of ſome Rites and Cuſtoms, and partly of Canons 
and Conſtitutions. Their Rites and Cuſtoms differed much from 
thoſe of the Church of Rome, as Beda declares at large ; but not ibid. 
much from the general Practice of the Chnrch-Catholick : And for 
their Canons and Conſtitutions, they were either ſuch as were agreed 
upon in General Councils, and ſuch Synods abroad, as ſome of their 
own Biſhops were preſent in ; or, ſuch as were agreed upon in Sy- 
nods among themſelves : That they acted according to thoſe Laws 
and Canons, which their own Biſhops conſented to the making of in 
Synods abroad, no Man in his right Wits will deny 3 and for their 
receiving of the Laws and Canons of the Firſt Four General Coun- 
cils, (the laſt of which was holden 150 Years before Monk Au- 
ſtir's arrival here ) there 13 not any reaſon at all for any Man to 
doubt. 

That they received the Canons of the Niceze Council, and kept g, , 
themſelves unſpotted of the Arian Hereſie, all the time of Conſtanti- 
ws and Julian the Apoſtate, and held a good Correſpondence with 
other far-diſtant Churches, and all Orthodox Biſhops, the great 
Oſher has made very evident, by a Letter concerning the. Nicene lbid. pag.1g6. 
Creed, writ by Athanaſeis and other Biſhops, in the Name of all the 
Biſhops of Egypt , Thebais, and Libya, to the Emperor Fovinian, Ar. 396. 
about thirty eight Years after the General Coun- 
cil of Nice was held. This is the Faith (ſay ,3%ms 11 antes. © Revs —_ 
they ) which the Nicene Fathers did profeſs 3 £o TY 229407 ACT PY aZ nm Exray- 
and this is that Faith which is confirmed by the 9% 4177 F Enavinp, x; BpeTaviay, 
. K : X, Towtas, Kc. Kai os var dramas 
Jjoynt ſuffrages of all Churches in all Places, as in Fqancjeu, mp UE inigun 38 mn 'Ap.'s 
Spain, 72 britain, and in France, &c. and in the vexrivrar Fant P megeipnuloar TH 
Churches of the Eaſt except a few only which 7otg idk 7 anus, vxiuas 
favour the Arian Hereſre 5 Jor We are well aſſured P». 399+ Edit, Commelin. & Theodorer, 
of their Opinions, and have their Letters by ns. = _ [. 4. C- 3- & Nicephor. lib. 10, 
This is a very remarkable place, and I have Fe 
taken the Pains to fet it down at large, becauſe it doth not only 
prove, That the Britains were unſpotted of the Arian Herefie, and 
received the Symbol of Faith, and the Canons of the Council of 
Nice, and by conſequence acted according to them, but alſo that 
the Britanrick Charch did at that time make a conſiderable Figure in 
the World, and kept a good Correſpondence with Biſhops of the 
remoteſt Churches, by its Circular Letters. There is another Let- 
ter alſo produced by the Primate for a proof of this Matter, iz. 
That the Britains received the Nicene Canons ſoon after the making 
of them, and in particular, the Rule about keeping Eaſter ; and it 1s 
a Letter of Conſtantine the Emperor himſelf, unto the Alexandrian Apud Fuſeb. 
and other Orthodox Biſhops, who were not preſent in that Synod ; Jp" RE 
wherein he declares, That the Decree of the Council, in that Mat- i nl 
ter, was ſubmitted to #7 725 By-7/e112;, 1n the Churches of Britain, >, i- c. 6. 
as well as in other Churches. And theſe two Teſtimonics of Atha- te 
naſeus and; the Emperor, 1 hope, are fſuthcient to prove, That the & in Niceph. 
Nicene Cahons were received in the Britannick Church ſoon after 5: © 25: 


] . 
they were made, and became part of its Laws. 
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And if they received the Canons of the Firſt General Council, 
and at that time made ſuch a Figure among the Churches of Chriſt, 
as to have a good Correſpondence with thoſe which were moſt xe. 
mote, and at the greateſt diſtance, as hath been proved : Then, I 
hope, we may with. good reaſon ſuppoſe, That they received alſo 
the Canons of the other three General Councils, viz. Of Conſtanti. 
nople, Epheſus, and Chalcedon, except the Faith here failed, which ( ag 
we have proved) it did not 3 or, unleſs we could ſuppoſe, which 
with any reaſon we cannot, That the Britaznick Church left off to 
have any Communion with other Churches, as in afore-time, and 
underſtood fo little of the Afﬀeairs of the World in thoſe Days, as 
not to know what was decreed in General Councils. I conclude 
therefore, That the Canons of General Councils, and the Canons of 
thoſe Synods abroad, before-mentioned, in which ſome Britiſh Biſhops 
were preſent, made up one part of the Laws of the Britannick Church, 

I know it may be obje&ed, That it is no ways probable, that 
the Britains received the Nicenve Canons, and that Decree in par- 
ticular about keeping Eaſter , becauſe there was ſuch a difference 
betwixt them and the Church of Rome, about the time of keeping 
Eaſter, at the coming of Monk Aſtiv. But the renowned Primate 
makes this Point clear : For, faith he, at the coming of Auſtin, both 
the Churches kept their Faſter upon Sunday, and ſo differ d from the 
Quartodecimans, who kept it on the Paſſover-day, and not on Sun- 
day : But the difference betwixt the Churches of Rome and Britain ws, 
they did not both keep it always upon the ſame Sunday, and that (ſaith 
he) ſo came to paſs, by reaſon that the Britains kept Eaſter according to 
a Rule or Cycle invented by Sulpitius Severus, (which the Church if 
Rome alſo obſcrved at firſ,) and the Romaniſts according to a later 
and more exaF Rule or Cycle invented by Dionyſins Exiguus, which 
the Britains as yet had not entertained. $o that the difference betwixt 
the Churches of Rome and Britain, about the time of keeping Eaſter, 
at the coming of Monk Auſtin, was not the ſame which was be- 
twixt the Churches of Aſa, and moſt of the other Churches, before 
the time of the Niceze Council, but ſach a difference as happens 
ſometimes now, betwixt thoſe Churches which proceed according 
to the Julian, and thoſe which proceed according to the Gregorian 
Account ; or, as the Phraſe is now, Old Style and New Style. $0 
that for all this difference at Avſtir's coming, the Britains might as 
ſoon as any others receive the Niceze Canons, and make them one 
part of their Eccleſiaſtical Laws. 

Another part conliſted of ſuch Canons as were made in Synods at 
home among themſelves : And tho? we have not ſuch a clear account 
of what their Laws were, as we ſhould have had if their Records 
had not been deſtroyed in the Wars betwixt them and the Saxons; 
yet, that it was their Way and Cuſtom to hold ſuch Synods, for the 
making of Laws, is evident enough, from what paſt betwixt the 
Britiſh Biſhops and Monk Auſtin, after Ethelbert had aſſembled 
ſome of them together to hear what he had to ſay : For Auſtin 
then propoſing himſelf for their Arch-Biſhop, and chiet Primate 
or Governor under the Pope; they replied, That they had an 
Arch- Biſhop of their own; and that they looked upon it as a thing 
much to be wondered at , that a Stranger and a Perſon to them un- 

known, 
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known, ſhould require their ſubjetion : And told him, as Bede tells us, > o—_ 
That they would never conſent to thoſe things, nor ever have him for eq, oaks 
their Arch-Biſhop. And when he was yet farther urgent, and would 0 am 
have perſuaded them to change their ancient Laws and Cuſtoms R_on 
for others, and admit of a new Model of Government ; they re- zip. 1.2. c. 2. 
my = _— not, _— —_ . Sen Os 
mous Conſent of their own Church, forſake their _ Se non poſſe ablque Sum eta 
ancient Laws x Cuſtoms, and ſo Aer, that —_— HH — 
pO , | 
they might have time to call a taller Synod fo adveniencibus ficrer. Bede, 15. 
Conſult about the Matter. Which is expreſſed 
by King Alured, in the Sax0z Language, according to this effect, 
(as the learned Dr. Beverege obſerves, ) viz. They could not do Anox. in Can. 
any thing ſine ſne gentis Conſenſu, without the Conſent of their own $%<22<- Nee: 
Nation; and theretore deſired to have time to call a National Sy- 
nod, and then they and many others, ſapienturm ſroe optimatunt- ſuo- 
ram, of their Biſhops and learned Men, would enquire into the 
Matter. 

From all which put together, and well conſidered, theſe Four 
things are plain and eafie to be obſerved, 

Firſt, That the Britaznick, Church had its ancient Laws and Cu- 
ſtoms, and by conſequence had an eſtabliſhed Way and Form of 
Church-Government long before thoſe Days. 

Secondly, That it beans & 1 by them unlawful to change or alter 
any of thoſe Laws and Cuſtoms, ſine conſenſu ſnorum, as Bede, with- 
out the Conſent 'of their own Members 3 fine conſenſu ſue gentis, 
without the Conſent of their own Nation, as Alured; and by con- 
ſequence, that all Eccleſiaſtical Matters were determined among 
themſelves, and within the boundaries of their own Nation, and 
not in any wiſe ſubje&t to any Foreign Power and Juriſdiction. 

Thirdly, That the way which was uſed by them for the deter- 
mining of ſuch Matters, was by way of a National Synod. 

And, Laſtly, That the uſual Members of thoſe Synods were opti- 
mates ſuorum & alii viri do#i; by which we ſuppoſe to be meant 
their Biſhops, and other learned Men of the Clergy, becauſe Bede 5 = 


tells us in the next words, That when the buſineſs about calling ano- Briegnum 
ther Synod was agreed upon, then met together, in a Synod, ſeven Britiſh ZPSop% 
Biſhops, and 4 great many othey very learned Men, Now this I take do&iſſimi, ib, 
to be a plain demonſtration of what was the way of Government, 
and making Laws in the Britannick Church, viz. By the way of Na- 
tional Synods, as in all other Chriſtian Churches befides. So, that, 
in ſhort, their Laws for the Firſt Six Centuries, were the Divine 
Laws contained in the Holy Scriptures 3 ſome Rites and Cuſtoms 
conſonant to thoſe of the Church Univerſal ; the Conons of Gene- 
ral Councils, and of ſome particular Synods abroad 3; and ſome Ca- 
nons and Conſtitutions in their own National Synods at home, 

And what the Laws of this Church were afterwards, and how it &. 7. 
was governed till the Reformation, is too much to be crowded into 
this ſhort Eflay about the Origin of Laws : All that I ſhall fay of the 
Laws made here in the Ergliſh Charch, during the time of thoſe 
Eight Centuries, is, That Asſtir, after his coming, had his Directi- 
ons from Rome for all he did z and in all thetime betwixt his coming 
and the Reformation, the Laws and Conſtitutions Eccleſiaſtical, —_ 
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all in a manner Legatine ; for the Arch-Biſhops of Canterbury, at laſt, 
Circ-An.113% came to be ſtiled Legati Nati; but beſides that, the Popes ſome. 
times ſent over hither their own proper Legates, on purpoſe to make 
Laws and Conſtitutions, as Otho and Othobore, tor inſtance, upon 
| whoſe Conſtitutions Foannes de Athon has writ Annotations 3 the 
| which, together with the Conſtitutions of 14. Arch-Bilhops of Cay. 
terbury, which William Lindwood collected and ranged under Tj. 
31 tles, after the way and manner of the Code of Decretals, and il|y. 
ſtrated with an excellent Gloſs, make up the Body of the Eng 
Canon-Law of thoſe Centuries : Which I ſhall preſent to view jn 
the following Table; in which may be ſeen the number of Conſtj. 
tutions made by every Legate and Arch-Biſhop, and the time alf 
when they were made, according as I find them ſet down by 
In Syllab. Dr. Sharrock in his Provinciale Vetus, which we have only put into 
Conſticut. the Form of a Scheme or Table, to make the Synopſis more plain 
and eafie 3 omitting the ſeveral Titles and Rubricks, in all about 
154, too many to be expreſſed in one Table. 


Arch-Biſhops of Canterbury. Conſtitutions. A. D. 
Stephen Langton 48 1222 
Richard Witherſhed 5 1229 
Edmundus 21 1234 
Otho, the Pope's Legate 28 1236 
Bonifacins I9 I 260 
Othobone, the Pope's Legate 53 I268 
Foannes Pecchan 47 I279 
Robert Winchelſey 9 1305 
Walter Raynol 16 I 322 
Simon Mephant 8 1328 
gw Stratford | I9 . 

juſdem Extravagantes | 14 343 
Simon Iſlepe 2 I 362 
Simon Langham I 1367 
Simon Sudbury 4 1378 
Thomas Arundell 9 1408 
Henry Chichely 3 1415 

- — ——= 
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I ſhall ſay no more about this our Exgliþ Canon-Law, but that 
it is (if I miſtake not) allowed for Law with us at this day, fofar 
as it contradids not the Common Law and Statutes of this Realm, 
which it doth very often 3 for the whole Body of it 1s but as one 
great Inſtance of that Papal Juriſdiction which once obtained here; 
and many particular Conſtitutions of it are about Roman Rites and 
Ceremonies : So that, in plain Truth, Monk Azſtin was only an 
Apoſtle of Roman Rites, and not of the Chriſtian Faith to- this 
Nation ; for they had that ( as hath been ſhown) 1n the Firſt Cen- 
tury; and it faild not at any time before his coming, ( as hath 
been proved; ) but at his coming he infiſted wholly upon Points 
relating to the Domination and Rites of the. Rowan Church, and 


not upon ſuch as concerned Soundneſs of Doftrine, or Pay 
Lite : 
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Life : And in what he aimed at his Succeſs was great ; for by the Power 
of King  Ethelbert he placed his Throne at Canterbury, and made him- 
elf Primate of all Ergland, and aboliſhed the Rites and Laws of 
the Britannick, Church, and put others a great deal worſe in the 
place of them : So that all we had from him, was a Subjugation to 
the Papal Juriſdiftion, and an heavy Burthen of Superſtitious Ce- 
remonies, which we were not able totally to ſhake off again, in all 
the long ſpace. of eight following Centuries 3 that is to fay, until 
the Days of the Reformation; of which in the next Chapter. 


_——— 
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CHAP. V. 
Of the Reformation of the Church of  Englazd. 


The Contents. 


Great need of a' Reformation here before it was begun, F. 1. Abuſes 
may creep into all Churches, h. 2. But here they were inevitable, dF. 3, 
AU Churches not only may, but ought to reform all Abuſes, $. 4. fﬀ The 
Laws or Rules about reforming Abuſes are the Laws Divine, either 
natural or revealed, $. 5. And that no Separation be made from 
the Catholick Church, h$. 6. And that a due Regard be had to the 
Ofe and PraGice of the Primitive Church, $. 7. Theſe Ways and 
Rules obſerved in the Reformation of the Engliſh Church, g. 8. 


T is much to be lamented, ſaith the Author , of Antiquitates Eccle- &, 1, 
fraſtice , That the Converſion of the Sazons fell ont to be at ſuch a 
time, when the Do@rine and Diſcipline of that JO ad ade EE 
Church , which then bore the greateſt ſway , was nem in iſta tempora , nary A quidus- 
quite fall'n to the Ground, For then it was collapfa fuir Ecclefiz dodtrina & dilciplis 
that the Church of Rome was very buſie, in > 7436: 
erecting a Supremacy over other Churches z and in order for the 
doing of it, proceeded after ſuch a merhod, as Pope Pins V. after- 
terwards ſaid he had Power given him to uſe, viz. Pull up and throw 
down, diſſipate and deſtroy , plant and build: For fo the infallible 
Guide expounded that Text in Jeremiah, and concludes from it, 
with an affurance well becoming himſelf, that the very ſame Power 
which God gave unto Feremiah, Chriſt had 


. : Hunc unum ſuper omnes gentes & om- 
given unto Peter and him, viz. To pull up, and wa regna a oct. qui evellar, 
throw down . diſſipate and deſtroy X plant and diſtruar, difſiper, diſperdat, planter & edi- 


build, And this M etho d. I ſay. they uſed ficer. In 9 _ cont. Elizab, Regin. Lat. 
here in England at the very firſt that '4 fn goes wo a he. 

pull'd up, and threw down, and diflipated and deſtroyed all that 

ſtood in their way, that ſo they might plant cheir Superſtitions, and 

build up the Papal Power 3 which at laſt they did to ſuch an height, 

that Ambition quite outed all good Rule and Government ; Luxu- 

ry, good living 3 Dreams and Legends, the preaching of the Goſpel 

of Chriſt ; and lamentable Superſtition, all true Religion. And 

this was the miſerable State and Condition of this Church, for the 


{pace 
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ſpace of Boo Years; but then, as it happens in ſtrong and vivacious 
Conſtitutions, when they chance by ill Diet, or other accident, tg 
be ſtuft with Crudities and bad Humors, they critically evacuate 
them by mere ſtrength of Nature : So this Church gave certain 
proof, that it had Sana Pincipia, and a true Senſe of the reality 
of Chriſtianity 3 that one of the firſt in Chriſtendom, it returneq 
to its ſelf and a juſt temperament by a Reformation. Now all that 
I ſhall ſay of this our Reformation, I ſhall endeavour to comprize 
inder theſe few Heads. 


Firſt, -I ſhall ſhow that 'tis no great wonder that Errors and Abufes 
ſhould creep into particular Churches, but much leſs, that they were 
in*the Church of Erglazd. 


Secondly, That it is not only Lawful, but the Duty of all Cliurches, 
eſpecially which are independent of any other, to reform ſuch Er. 
rors and Abules. 


Thirdly, That one chief Rule in Reforming Errors and Abuſes jn 
- particular Churches, is, That a great care be taken, not to ſeparate 
from the Catholick Church. 


Fourthly, That the beſt Rule for ſo Reforming a particular 
Church, as that it may not ſeparate from the Catholick Church, is 


the Uſe and Practice of the Primitive Church. 


Fifthly, That theſe Rules were obſerved in the Reformation of 
the Ergliſþ Church. 


C 2. As to the firſt of theſe, viz. The creeping of Errors and Abuſe 
into particular Churches, I think, we may ſafely fay, That it fares 
with all particular Churcties, as it does with all other; great Bodies 
Politick, conſiſting of Multitudes, or an indefinite number of frail 
Mortals 3 namely, That they all in time degenerate and ſwerve from 
their firſt and Primitive Conſtitution : For Men being naturally in- 
clined to Change and Novelties, and by conſequence impatient of 
any long continuance in one State (altho' in a State of Innocence, 
and a Paradiſe, as was that of Adam, ) do greedily and readily har- 

| ken to the Propoſals .of all Innovators, who can but pretend toſet- 
tle things in a better State than they were in before. And God, as 
it ſhould ſeem to puniſh the Fickleneſs and vain Curioſity of Men, 
doth uſually by his Providence ſo diſpoſe of Events, that they mar 
inſtead of mending them : So that, as I ſay, it is no wonder at all, 
that particular Churches ſhould contract their Errors, Abules, and 
Corruptions. In the Church of Corinth, while Paul, who planted it, 
was yet alive, were ſome Innovators, who were for introducing a 
new Rite, never heard of before in any of the Churches of God, 
viz, That Women ſhould come into their publick Aſſemblies with their 
Fleads uncovered 4, yea, when it was even againſt the Law of Nature 
ſo to do ; For fo the Apoſtle reaſons with them, Doth rot even nature 

i Cor. 11, 14. Þer ſelf teach you £ And as at Corinth, while St. Pan! was living, fo 
likewiſe before the death of St. Fohr, were ſome Abulſcs or other 
crept 
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crept into .moeſt of the Seven Churches of Aſa, to which he was 
commanded to write. To the Angel of the Church of Epheſ#s it 
was writ, 1 have ſomewhat againſt thee, becauſe thou haſt left thy firſt rev. 2.4. 
love : And to the Angel of the Church of Pergamus, 1 have a few yeſe 4. 
things againſt thee: And to the Angel of the Church of Thyatira yeſe 20. 
the ſame : And to the Angel of the Church of Sardis, I have not Rev. 3.2. 
found thy works perfect _ God: And to the Angel of the Church 
of Laodicea , I know thy works, that thou art neither cold nor hot. Verſe 15. 
From which, I think 1t 1s plain enough, That theſe particular Churchs 
of the Pro-Conſular Afra had contratted ſome Errors and Abuſes 
before S. Joh departed this life. And 1n after Ages, how Errors did 
encreaſe and ſucceed one another, even as Century ſucceeded Cen- 
tury, theſe Eaſtern Churches are too clear an inſtance ; for if the 
Weſtern part of the Church was often troubled with Herefie, the 
Eaſtern part was never free. Here ſprang up that of Arizs which 
troubled the whole Chriſtian World ; and here alſo thoſe of Neſto- 
rins and Entyches, the one occaſioning the other, and that other a 
whole Train which came after it : For Neſtorizs holding two Per- 
ſons to be in Chriſt, as well as two Naturesz Exytches ( on the other 
extreme.) held there was but one Nature, as well as one Perſon, the 
two Natures, in his conceit, by permixtion and contuſion of Sub- 
ſtances and Properries growing into one: And from this of one 
Nature ſprang that of the paſlibility of the Deity, becauſe the Deity 
of Chriſt was thus ſuppoſed to be of the ſame Nature with the Hu- 
manity, which was paſſible 3 and another clear contrary, but on 
the ſame ground, viz. The impaſlibility of the Humanity, becauſe 
of its being one Naturezwith the Deity, which was impaſſible. And, 
to name no more, hence alſo ſprang that of the Monothelites, who, 
ſuppoſing the Unity of: Nature, , held alſo the Unity of Will and 
Action in the Perſon of our Saviour : And how far the Grecian Wit 
(Gith our Breerwood) might have drawn this Chain of Hereſies, God Enquiries. 
only knows : But when thoſe Churches were in pain and travail 
with the laſt of them, our bleſled Lord, to puniſh this wantonneſs 
of Wit, ſaffered Hanmer the Saracen Califf, with his Arabians, to en- 
thral them in which thraldom, God knows, they remain at this 
day. In a word, the Decrees and Canons of all Councils , that 
ever have been called together, whether General or Particular, Na- 
tional or Provincial, do all confirm this Truth, viz. That all Par- 
ticular Churches will in time contract their Errors, Abuſes, and Cor- 
ruptions 3 for they have all been called, and held to condemn He- 
robe, to regulate Abuſcs, to purge away Corruptions, and to pre- 
vent Innovations. And thus it is with all Churches whatſo- 
ever. 

But if we come to conſider our own particular Ezglih Church, &$. 3. 
we ſhall find, that after the Firſt Six Centuries were over, whereas 
into other Churches Abuſes might get in, here it was impoſlible to 
keep them out : For then, what-ever Abuſes the Church of Rome 
had before contracted, or which afterwards (being then to ſet up 
for a Greatneſs and Domination over all other Churches in the 
World, for the bringing about thoſe Ends and Purpoſes,) it might 
contrat, were all to be thruſt upon the Church of Ergland by force 
and violence. The very firſt thing done here by Monk Aſtin, af- 
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ter his coming over, was to propoſe himſelf under the Pope as 
Primate of all Exgland; which Title and Dignity, Gregory it ſeems 
had conferred upon him, for his encouragement, before he unders 
took his Journey, and had as much right tor ſo doing, as this pres 
ſent Pope ſome Months ago had for declaring Sezgnior Bartal; Pg. 
triarch of Alexandrin, Another thing which Anſtiz, did much de: 


fire to reftifie here, was, the way and manner of adrniniſtring Bap- 


Fana 1dolo- 
rum non de- 
moliantur, ſed 
aqua bene- 


tiſm 3 there being ſome difference, it ſeems, betwixt the way uſeq 
here, and that which obtained in the Church of Rome; and it may 
well be ſuppoſed, that here they baptized with Water, 7# the namy 
of the Father, Son, and Holy Ghoſt, ( for it was hard for them to mig 
of that way, or to perform it otherway:,) and that at Rome the 
uſed ſome other things beſides Water, as Chriſm, Oil, and Spittle, 
and theſe naſty Rites were now to be introduced here, as alſo that 
precious thing called Holy Water, ſo near akin to them : For, ay 
Bede tells us, in thoſe Directions ſent over by Gregory to Auſtin, this 
was one ; That Idol Temples were not to be demoliſhed, but to be pur. 


fied with Holy Water. Another thing which Azſ#;» went about to re. 


dicta purifi- puJate, was the time of keeping Eaſter, there being ſome Ditterence, 


cenrur. Eccl. 
Hiſt, l.t. C29, 


Letwixt the two Churches as to that Point ; tho no more than is 
now Old Style and New Style, as hath been before declared ; ye 
ſuch a Difference, I confels it was, as nceded Reformation, and it 
1s to be wiſhed, that at this time there wasa Regulation made of the 
Kalendar ; tor now no leſs than 35 Days may happen to fall betwixt 
the Roman and our Engliſh Eaſter, a greater difference by far than \ 
when Axſtin found fault; and truly, ſeeing Eaſter 1s the me{t 
Principal Feaſt of all we Chriſtians have z yea, even upon which al 
the reſt depend, it would be well, and moſt agreeable to the Princ: 
ples of Chriſtianity, if it was kept all Chriſtendom over at the ſame 
time : And if the Gregoriqp Account 1s more exact than the Julian, | 
ſee no reaſon why the more exa&t Account ſhould not be followed; 
and I wiſh we couldin all things elſe contorm to the Church of 
Rome as well asin this. One thing more I ſhall here add, and it 
1s concerning the Time of our keeping Eaſter in England at preſent; 
we have the Nicene Rule at the beginning of our Liturgy, viz. Th 
Eaſter-Day 3s always the firſt Sunday afier the firſt Full Moon, which 
happens next after the 21ſt. day of March. And if the Full Moon hap. 
pens to be upon a Sunday, Faſter-Day is the Sunday after. And ye 
many times we do not keep our Eaſter according to it, but accord- 
ing as it is ſet down in our common Almanacks ; we do fo, for in- 
ſtance, this Year 1691. For the firſt Full Moon after the 218. of 
March, 1s on April the 2d. and the next Sunday following is April 
the 5th. and yet ſhall we not keep our Eaſter then, but according 
as it 15 in the Almanack,upon April the 12ht. but this by the bye. And, 
to return to our Auſtin, 'tis moſt certain, that from time to time he 
and his Succeſlors had their Directions from Rome ;, ſo that what Er- 
rors and Abuſes were crept into that Church before his coming, he 
brought with him, and what were introduc'd afterwards, were ſent 
after himz and ſo at laſt the Church here was made as Corrupt as 
the Church of Rome her ſelf z in which State it continued till the 


Reformation. 


And 
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| And one of her greateſt Misfortunes in that her degenerate eſtate, &. 4. 


was, That ſhe came to be ſubjugated to the Juriſdiction of a Fo- 
reign Biſhop, who at laſt pretended to hold that de jure, which he 
had only got by Uſurpation : For by that means 1t came to be in 
his Power to obſtruct and hinder the Retormation, which he did 
and doth ſtill, becauſe ſeveral Abuſes to be reformed are to him 


very gainful z and at this Day. his Abettors make a Queſtion of it, + 


whether this Church could of Right reform it ſelf without his & | 


Conſent ? But it is a Queſtion which is ſoon anſweredz For we will 
ſuppoſe (tho' we cannot grant ) that the Pope was de jure Patriarch, 
not only of Exgland, but of all the Weſt ; yea, the Bithop Univer- 
ſal of the whole World ; yet, as in any Nation, every Parent, or 
Maſter of a Family, may reform Abuſes in it, without conſulting 
the Prince : Sv may every Biſhop, I hope, reform all Abuſes in his 
Dioceſs, without conſulting the Univerſal Paſtor, if that there were 
ſuch an one : For all Abuſes are deviations from the Laws of God, 
natural or revealed ; or, the Canons of General Councils, which 
are the Humane, Poſitive, Eccleſiaſtical Laws of the Church Uni- 
yerſal; or, the proper Laws and Conſtitutions of that particular 
Dioceſan, Provincial, or National Church in which they have been 
introduced : And every Biſhop ſure is to uphold theſe Laws, and 
to regulate all aberrations from them within his Juriſdiction, with- 
out conſulting any Oracle but the Laws themſclves. And by Abules, 
I do not mean Perſonal Failings, and Moral Detects only, but all 
Abuſes and Corruptions whatſoever, whether relating to Articles of 
Faith, or the way and manner of God's Worſhip 3 for the higher the 
nature is of which the Abuſes are, the more need there is that they 
be ſpeedily reformed : And it no particular Church might reform 
till ſome one Biſhop be confulted, the Church of Chriſt might quick- 
| ly be in an 1ll condition. 

I know there were ſome things which Biſhops might not do Ca- 
nonically, without conſulting firſt their Metropolitan, and others, 
which Metropolitans might not do without the Conſent of the Prij- 
mate 3 but theſe related chiefly to Ordinations, and Appeals, and 
ſuch other things, as made up that Subordination of Church-Gover- 
nors, which was always thought neceflary, for preſervation of Uni- 


ty and good Order in the Church 3 but net to the reforming of | 


Abuſes in Provincial or National Churches, it any were crept in, 
through the blind Zeal of the People, or the Negligence or Igno- 
rance of former Governors, or any other way : For every Metro- 
politan had Authority to call Synods of all the Biſhops of his Pro- 
vince, and, having the Laws of God, and the Canons of General 
Councils to be his guide, a Power, according to theſe Laws, to res 
form his own particular Church, even as every Pater Familias his 
own Family, without conſulting any Body elfe. 

And this every particular Church might do if there was an Uni- 
verſal Biſhop, who in ſome Caſes might be conſulted, and to whom 
Appeals might ſometimes be made, for the ending of Strife and 
Contention. But, alas ! there never was, nor is ſuch a Primate of 
Primates in the Church ; for the Government thereof 1s Ariltocra- 


tical, and not Monarchical, ( except as the Church — 
O anc 


a 
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and the Militant make one Body under Chriſt the Head: ) Ang 
as there is but one Prieſthood , of which every Biſhop hath + 
part : So in the Government of the Church 
Epiſcoparus unus eſt, cujus a ſingulis in each Biſhop hath his ſhare : For the Church 
Cu pars en  Oſeopur, fre PEINZ tO be 2s large as the World , Chriſt 
Rome, five Eugubrii, five Conſtantinopoli, thought it fitter it ſhould be governed by di- 
five Khegii, &c. cjuſdem merici eſt eat” yers than by one. And that it was ſo governed 
tk cy OY INRSIvES for the firſt three hundred Years and better, 
is not to be doubted, ſeeing the Biſhops of 
thoſe Times carried the whole buſineſs of regulating and ordering 
all Church-Afairs, and every one within his own Diocelſs being of 
equal Authority with any of the reſt: And therefore I conclude, 
That ſeeing all Abuſes are deviations from the Laws of God, or the 
Laws of the Catholick Church, that every National or Provincia] 
Church hath a juſt Power of reforming ts ſelf ; for, ſurely, if i; 
hath not a Power, to ſee that thoſe Laws be put in Exec. 
on, and to regulate the Violation of them, it hath a Power in 
nothing. 

But there is more required for a due Reformation of a Church, 
than only a Legal Power and Authority for ſo doing 3 and the 
Chicf and Primary Rule is, the Law of God, natural and revealed, 
Laws-natural dire& in ſach ſort, that in all things we muſt for 
ever do according unto them 3 or, at leaſt, nothing contrary un. 
to them: And the reaſon is, becauſe they are immutable and of 
an eternal Obligation ; and in making Church-Conſtitutions, that 
this Law is to be obſerved, is plain, from that Law or Canon of 
St. Panl, Let all things be done decently and in order ; for the Apaſtle 
doth not ſay what is decent and orderly, but leaves us to the Lay 
of Nature or Reaſon to find that out : And in the place before- 
cited, about introducing a Cuſtom into the Church of Corizth, of 
Womens being unveiled in the Publick Aſſemblies, he tells them, 
that the Law of Nature would direct them in that Afar, if they 
would but conſult it z Doth not ever nature (faith he) teach you 2 
And as for Divine, revealed Laws, or the politive Laws.of God, ſet 
down in the Holy Scripture, againſt them in no caſe may we do 
any thing , fo long as the Will of God 1s they ſhould remain in 
force. So that all Humane, poſitive Laws whatſoever ( of which 
Kind all Church-Conſtitutions about Reformation are) ought to 
be made according to the general Laws of Nature, and without 
contradiction to any politive Law in Scripture 3 or elſe ( faith 
Mr. Hooker ) they are ill made. 

Again, In the Reformation of any particular Church, great Care 
ought to be taken, that no Separation be made from the Catholick 
Church. And this 1s plain from what hath been proved betore; 
or, 'is rather one of thoſe Propoſitions which are ſelt-evident, if 
due Pains be but taken to conſider well of what nature their Parts 
are; for every particular Church is a Member or Part of the Church- 
Catholick, and every Part ought to be congruous to the whole, or 
elſe it ceaſeth to be a Part; or, at beſt 1s, but a deformed and a de- 
forming Part of it; and every particular Church, which ſeparates 
from the Catholick Church, doth, by ſo doing, make it ſelf either 

no 


Chap./V. The Origin of Laws. to7 


no Part, or a deformed and a deforming Part of it : And therefore 
no particular Church ought, in, or by the Laws of her Reformation, 
to ſeparate from the Catholick Church. 
But here by Catholick Church, we muſt not underſtand the Uni. 
verfality of all particular Churches of one Age, as this, for inſtance, 
in which we live, but the Church of all Ages, and Times, and Places, : 
ever ſince the Days of the Apoſtles. For, according to that Rule of Wo | 1 
Lirinenfis, which always comes into my Mind when I think of theſe quodab 6m-| 
Matters 3 there is nothing truly Catholick,, but that which has obtained "us you 
in all Times, in all Places, and among all, or (which 1s Tantamount ) ed wengntd 
among moſt Chriſtians. There never was any particular Church, but Catholicum. 
which in ſome tew Centuries after its Foundation, had need in ſome 9" '* 
things to be reformed, as we have ſhown before. And it is more \F, 2, 
than probable, That all the whole Catholick Church at this time, 
thoſe Churches in the Eaſt, as well as choſe in the Welt, and thoſe 
which did in the Fifteenth Century reform themſelves, as well as 
thoſe which did not, do all in ſomething or other ſtand in need 
of Reformation 3 thoſe in the Faſt, as well for ſuch Abuſes, which 
in proceſs of time, like all other Churches, they may have con- 
tracted, and alſo for others of a later Date brought to them by the 
Roman Emiſlaries : Thoſe of the Roman Communion, for all thoſe, 
and many others, which they themſelves in their Council of Trext, 
could not but confeſs to need Reformation 3 and thoſe of the Re- 
formation its ſelf, ſome for going beyond the Rule, and ſome for 
falling ſhort of it : I ſay, that perhaps the preſent Catholick Church 
hath need to be reformed, and, by conſequence, can be no ſure a 
Rule to Dire& and be a Guide to any particular Church in its Re- t 
formation. But the Church-Catholick of all Times, and all Places f 
may 3 becauſe that which 1s in that-wiſe Catholick, cannot but be 
Apoſtolical z and that which is Apoſtolical, cannot but be a ſafe 
Rule; ſeeing it 1s Impiety to think, that the Apoſtles ordain- 
ed "Ys thing that is needleſs and ſuperfluous in the Church of 
God. ; 
Again, One thing more there is to be obſerved in the Reform- * y. 7- | 
ing any particular Church, and it is fuch an one which will both 
lead to the greateſt Purity, and alſo keep from ſwerving from the 
Church-Catholick ; and it 1s, that a diligent and watchful Eye be 
had to the Faith and Practice of the Primitive Church. All ac- 
knowledge, That while the Apoſtles lived, the Church was as Pure 
as any Church upon Earth can bez and it cannot be thought, 
but that the Apoſtles, who could and did (as Clemens Romanns tells 
us ) Song ev wo avdiugn, try thoſe by the Spirit , to whom they 
lett the Charge of. it, would not leave it to any but extraordina- 
ry Good and Pious Men, who would not in the leaſt alter any 
thing of Apoſtolical Inſtitution, either 10 Do&rine or Diſcipline, 
bur leave it Pure and Entire to others, whom they had likewiſe 
all poſſible Care ſhould be men of Piecty and Integrity, and they 
the ſame to others; and fo on : So that it 1s not to be thought, 
but that the Church for the Firſt Four Centuries after the Apo- 
ſtles, was in a purer State than ever perhaps it will be again, till 
Chriſt himſelf ſhall come to reform it. Which being fo, it plain- 
ly follows, That the Reformation of particular Churches, ought 
O 2 r0 
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BO FE es, to be according to the Pattern of the Primi. 
Hoc enim modo quzcunque poſteriori- tive Church ; For by that means ( faith one ) 
bus ſzculis irrepſerunt corruptelz, foras 1; ,y Corruptions ana Abuſes, of the interjacent 


illico projicerentur : In priſtinum autem , : 
vigorem ſuum reſtirvererur, quzecunquead Ceuturies, would be thrown away 3 and all tha 


vivam Eccleſiz Chriſtianz conſticuionem 1,},"þ :- +yly neceſſary for the well-conſtituting g 
Co Vied in "_ = AY any Cer her Lats be — ts 64 
ftine Life and Viganr. 

6. 8. And thus having ſhown what is neceſſary for the due Reforma. 
tion of a Church, viz. That it have a Juſt and Legal Power and 
Authority for ſo doing 3 and that the Laws of its Reformation be 
not repugnant to Laws Divine, either natural or revealed ; nor to 
the Laws and Cuſtoms of the Church-Catholick 3 nor to the Do. 
Qrine and Practice of the Primitive -Church 3 it now remains to be 
ſhown, That the like Legal Power, and the ſame juſt Rules and Me. 
thods were uſed in the Reformatzon of the Exgiiſh Church. 

And firſt, As for a rightful Power and Authority for ſo doing, 

h it hath been made evident enough before, That this Church was 
Lib. 5- £13. ,,78p%AG-, and independent upon any other, for the Firſt Six 
Hg Centuries, and was governed by a Primate of her own, who was 
as much, tho' perhaps not ſo great a Primate as ſome others, and 

NONE EE ba Ree was then 7 mn _ [ous oy ror 

Tocludamus hune in orbe noſtro tan- the Second. ſai im afterwards Jeſtingh, 
; wr rom probing bm op Being m, viz. The Pope of this other World : In which 
the Biſhop of Roe had no more right of Pn. 


macy, than in the World in the Moon. Now, I hope, it will not 

be denied, but that this Church in all that time had a juſt Right 

to reform her ſelf ; and if ſo, ſhall Gregory's Uſurpation by Monk 

= take that juſt Right away ? Or, can no Reformation be Le- 

gal in any of the Churches of Chriſt, ſince the Pope's laying a 

Claim to a Supremacy over them all ? Or, muſt he needs be con- 

ſulted with, or elſe no Reformation to be made ? Then farewell 

to all Reformation. For it will be long exongh ( faith Arch-Biſhop 

Ibid. p. 151. Land) before the Church be cured, if that See alone muſt be her Phy. 

wtdet cian, which in truth is her Diſcaſe. T take it then to be ag clear 

2 Truth as any ſhineth, that every National Church hath a juſt in- 

herent Right of Reforming all Abuſes within her {clf ; and, by con- 

ſequence, that the Church of Erg/and, when ſhe was going about a 

Reformation, finding the Pope's uſurped Supremacy, to be as great 

an Abuſe as any other, did well in the firſt place to reſtore it to 

him whoſe Right jt was, viz. The King. And in all the Refor- 

mation which came after , ( as the before-cited Arch-Biſhops words 

are, ) our Princes had their Parts, and the Clergy theirs : And' to 

__ two principally the Power and Direction for Reformation 
longs. 

| That our Princes had their Parts, is manifeſt by their calling to- 

gether the Biſhops, and. others of the Clergy, to conſider of that 

which might ſeem worthy Reformation. And the Clergy did 

their Part: For being thus called together by Regal Power, they 

met in the National Synod of 1562. And the Articles there agreed 

on, were afterwards confirmed by Afﬀts of State and the Royal A(- 

ſent 3 ſo that the Proceedings of our Reformation were very Re- 

gular and Juſt, being built on ſufficient Grounds, managed in a Le- 

gal 
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gal Manner , and carried on with .due Moderation, and was not 
brought 1n with Tumalt and Sedition, as moſt Changes are, but by 
Laws and the Supreme Magiftrate. 

And that zhe Laws of our Reformation are not m ary thing 
repugnant to the Laws Divine, either natural or revealed, is ma- 
nateſt from this 3 That our greateſt Enemies, either on the one fide 
or the other, have mor yet been abke, after fo long ſifting, to fx 
any ſuch foul Blot upon us. The Papalins on the one hand indeed 
lay, That we onght to have had the Confent of the Univerſal Pa- 
Kor, and have ſtaied till a General Council had been called ; and 
that by our Reformation we do condemn the Faith and Practice 
of our Anceſtors; and that we run counter to all ancient Traditi- 
ons, and the like : But not a word that we did, or enafted any 
thing repugnant to the Scriptures. And the Purntamcal Party on 
the other hand, who (ay, . That in our Reformation we have fallen 
too {ſhort by far m many things, and fo are fill Popzh, and 
Jewiſh, and Anti-Chriſtian 5 and that we did not follow the Guidance 
of the Holy Scripture fo far as we ought : Yet they have not yet 
proved, That the Laws of our Reformation are in any thing con- 
trary to Scripture z or, that m any thing we are ſo undecent or 
diſorderly, as to thwart the Laws of Nature. Neither are our Laws 
and Conſtitutions contradKtory to the Laws and Cuſtoms of the 
Charch-Catholick 3 that is, we have not by the Laws of our Refor- 
mation, rejetted any thing which hath been received, nor retained 
any thing which hath been rejefed, in all Times, and Places, and 
by all or moſt Chriſtians. One only Prieſthood was always own'd 
in the Church ; and the fame Prieſthood is own*®d hete, and no 
other 3 namely, That which was conferred by Chriſt on his Apo- 
ſtles, and tranſmitted by them to Biſhops their Succeſſors, and by 
them to others, im a continued Succeffion to this Day. Liturgies, 
or Forms of God's Service, were always uſed by all Chriſtjans, and 
in all Places, and fo are they here; fo that all other Churches, 
over the face of the Earth, may know how God is worſhipped 
among us. 

The firſt Day of the Week, or the Lord's- Day, was obſerv'd at all 
Times, and 1n all Places, and by all Chriſtians, for the Chriſtian 
Sabbath, and fo it is here : And if Calvin had placed it on the fifth 
Day, or Thurſday, (as I have heard the late Biſhop of Wincheſter 
ſay he was once going to do) it had been like ſome other of his 
doings, and highly preſumptuous. Other Days have been always 
obſerved in all Churches, in Memory cf the Nativity, Paſhon, Re- 
ſarrection, and Aſcenſion of Chriſt, and the Coming of the Holv 
Ghoſt, and the Martyrdom of the Apoſtles, and fo are they with 
us. Thoſe Books which have been Univerſally received as Canoni- 
cal, are with us allo received 3 and that Church-Government, which 
from the firſt obtained in all the Provinces of the Empire, is here 
by Law eſtabliſhed. In a word, what ever is truly Catholick was 
here received 3 and what ever 15 not ſo was here rejected : So that 
tho' we cannot have Communion with the Church of Rome for ma-- 
ny things, nor with ſome reformed Churches becauſe of ſome things, 
yet are we in Communion with the Church-Catholick 3 and it muſt 
be acknowledged, maugre all Prejudice, That the Engliſh Refor- 
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mation, was of all others the moſt orderly and beſt becoming Chrj.. 
ſtianity. For, tho' tis ſaid, that Calvin ( who would fain have hag 
Heylin's Hiſt- a hand in it, and was refuſed by Cranmer ) writ to Bucer, by aj 
nog P-55» means to beware of Moderation 3 yet our Pious Reformers haq 
BD more Wit and Honeſty, than to take this Counſel, but were Mode. 
rate and Temperate in their Proceedings, and let the Worldto ſee 
by what they did, that they had a, ſpecial Regard to what. was truly 
Catholick 3; and did not depart farther from the Church of Roz 
by their Reformation, than ſhe had departed from Truth, and her 
own ſelf, by her Degeneracy and Corruptions. 44 if all other 
Churches had laid aſide all Humour and FaFion, and deſire of Innoug. 
Pag. 29, tion, and done as ſhe did, the Church of Rome her ſelf (faith Arch. 
Biſhop Bramball ) could not but for very ſhame ere this have done the 
like, Whereas now they meaſure all by the exorbitant Doings of 
ſome, and call us, and all the reformed, by the common Name of 
Calviniſts, judging, it ſeems, their Diſcipline and Church-Govern. 
ment Uncatholical, and their Prieſthood no Prieſthood at all, fer 
want of Epiſcopal Ordination 3 And, thinking they are able to prove 
this againſt them, they have made it a Cloak for their Wickedneſs, 
and a fair Pretence to continue ſtil! in their old Deformity 3 but if 
this be a real Scandal and Offence, let thoſe look to it who have gj- 
ven it 3 we of this Church have that only Prieſthood which was 
conferred by Chriſt upon his Apoſtles, and which 1s derived to us 
from them, by a continued Succeſſion of Biſhops 3 and our Diſci- 
pline and Church-Government is ſuch as was uſed in the firſt and 
pureſt Ages 3 we own all the Dottrine and Practice of the Four 
Firſt Centuries; yea, we are willing to ſubmit to the Decrees of the 
Four Firſt General Councils, tho' the laſt was holden about the mid- 
dle of the Fifth Century ; we believe all that which is contained in 
all the Creeds, extant before the Reformation, tho' the Papiſts by 
ſome ſtrange Figure and Trope, call us Hereticks notwithſtanding, 
In a word, the Laws of our Reformation are conſonant to all Di- 
vine Laws, natural or revealed, and to all the Laws and Canons 
of the beſt and firſt Councils, and to all the Laws and Cuſtoms of 
the firſt and pureſt Times : And when by theſe ſure and plain Rules 
of Reformation trial ſhall be made, the Church of Ezg/and ſhall be 
found leſs to ſtand in need of Super-Reformation, than any other 
Church whatſoever , either in the Eaſter» or Weſtern Parts of the 
World. 
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CAL TY 
Of the Supream Governour in the Church of England. 


The Contents, 


Here the Supremacy in all Cauſes, both Sacred and Civil, is inthe King, &.1. 
which of right appertained to Kings in the firſt Ages of the World, 
Q. 2. which they had during the time of the Law of Moles, F. 3. 
and which they onght to have under the Goſpel, F$. 4. The Prince here 
only reſtored to his juſt Right at the Reformation, F. 5, Two parties 
offended at it, viz. The Papalins, who are for an univerſal Biſhop, 
and the Puritans or Presbyterians, who place the Supremacy in 4 Ne 
tional Synod, as to all things Sacred, h. 6, The Pleas and Reaſons 
of them both conſidered, h. 7. The cloſe of the Chapter, and of the 
Regalia accruing to the Crown by this Supremacy, F. 8. 


WW E are reproached by thoſe of the Church of Rome, with the $- 1. 

ſiniſter ends of the Prince in our Reformation 3 but if 

things be well conſidered, that which they reproach us withal, will 

recoil upon themſelves. *Tis true, the Inceſtuous Marriage, and 

deſire of a Divorce, was the firſt moving cauſe; but 'tis as true with- 
al, that the Pope diſpenſed with that Inceſtuous Marriage, and for 

a large Summ approved of it, and made that his own AC and Deed, 

which proved at Jaſt to be his overthrow z I mean as to his Supre- 

macy here in England. For the Pope thus diſpenſing with the Laws 
of God for Money; (as being perhaps deſirous that Princes ſhould 

contraG ſuch Marriages whoſe Iſlue might depend npon him for their 

Legitimation, and ſo be oblig'd in Intereſt to ſupport his Authority) 

and then when a Divorce was deſired, Cajoling thoſe the King ſent g;4, gurner, : 
over to him about it, and uſing the King's earneſtneſs for it, as a 4bridg. Hiſt. ' 
ſtale only to draw in the Emperor to his Intereſts on better Terms, *%": ? 44- 

was the true cauſe of enquiry at firſt, whether the Pope had, or © © 

ought to have, any ſuch Authority, Supremacy, and Juriſdiction here 

in England, as that nothing of this nature might be done without 

him. 

For then with an extraordinary care, they began to examine the 

Foundations on which the Papal Authority was built, and ſeveral 

Books were ſoon after writ on that ſubje&, and finding them weak 1: p. 103. 

and fandy, or rather none at all; the Popes unjuſt Uſurpation was 
thrown away, and the King reſtored to his juſt Right 5 which ap- 
pears, faith Arch-Biſhop Laud, by a Book at that time ſubſcribed by 
the Biſhops, Intituled, The Inſtitution of a Chriſtian Man; and by the 
Records in the Arch-Biſhops Office, orderly kept and to be ſeen; 
and which is more than all that, by the proceedings of the Parlia- 
ment, Far. 15. 1533. in which, upon the gth. of March following, 
the Commons began the Bill for the taking away the Papal Power, 
and ſent it to the Lords on the 14th. who paſled it on the 20th, 
without any Diſſent 3 in which they ſet forth the exactions - the 1b. p. 106. 
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Court of Rome, grounded on the Pope's Power, of Diſpenſing ; and 
that as none can diſpenſe with the Laws of God, ſo the King and 
Parliament only can diſpenſe with the Laws of the Land z and then 
dedlared, that the Pope neither of right had, nor ought to have any 
Juriſdiction here in England, but that the King in all Cauſes, as wejj 
24. Hen. ®. Sicred as Civil; was ſupream Head and Governor and that no Na. 
©#Þ. *** tional nor Provincial Synod was to be called without his Relſcript, 
25. Hen. 8: nor any thing there determined to have the form of Law without 
=P: 15% his Aﬀent. And thus, by the Laws of our Reformation, that in the 
firſt place-was Reformed, which was the greateſt of all Abuſes, as 
to Temporal concerns, iz. The Papal Uſurpation, or that Supream 
Power which the Biſhop of Rowe pretended to have 1n all Nations, 
even over Kings themſelves, in all Cauſes Eccleſiaſtical. 

&. 2. And indeed, if it be well conſidered, it will make a Man won- 
der, how ever the Pope could either have ſo much Confidence as to 
pretend to it, or that Kings ſhould ſo tamely let him have it, ſeeing 
It was always their Right, by all Divine Laws both natural and re. 
vealed, and uſed and exerciſed by them, 1n all Ages and Periods 
of Time, before the Law, under the Law, and under the Goſpel 
for many Centuries. Before the Law 'tis plain enough, that the firſt 
Governments in the World were founded upon the natural Rights 
of Paternal Authority, as hath been proved before; ſo that every 
Father was both King and Prieſt in his own Family, nor could it in- 
deed be otherwiſe; For ſeeing that among all Societies of Men, 
there is as great a neceſlity of Publick Worſhip, as of Publick Ju- 
ſtice, and ſeeing the Power of ordering thereof muſt have been 
placed ſomewhere, where could it then be placed, but in him who 
had. the Supream Power in all other matters, that 1s, in the Pater- 
familias, who in that ſtate of things could have no Superior, but 
was Inveſted with all Soveraignty, both as to things Sacred and Ci- 
vil : And this Cuſtom of all Prieſtly, as well as all Civil Power, be- 
Parker Eccl, ing lodged in one and the ſame Perſon, continued, as ſome think, 
Pol. p. 31. for well-nigh 2500 Years, without any Preſident to the contrary : 
Perpetual Go- And Biſhop Bilſon thus makes up the account 3 Adam (faith he) Go- 
vernment. P.5- verned the Church 930 Nears, confirming to all Poſterity, the Creation 

and Fall of himſelf, and all Mankind with him ; and likewiſe Redem- 
tion aud Victory by the promiſed Seed that ſhould come of the Woman. 
Seth the Son of Adam aſſiſted his Father 500 Tears, and taught his 
Children , which were then the Church, to call on the name of the 
Lord; and continued that Charge 112 Tears afier his Father*s death. 
Gen. 6. 4, Enoch did the ſame to Seth, and all the Heirs of the Promiſe before the 
Flood to their Fathers : God always ſtirring up the Spirits of ſome ex: 
cellent Men to preach in his Church, whilſt their Fathers yet lived and 
guided the aumber of the Faithful : So Enoch pleaſed God, and Prophe- 
2 Per.2. fred in his Church 3oo Tears; firſt under Adam, and afier under Seth, 
in whoſe Time he was Tranſlated : $o Noah preached Righteouſneſs and 
Repentance to the old World, beginning under Enoch the Son of Seth, 
and holding on ſix Deſcents, until the Flood came the very ou Tear 
that his Grandfather Methuſalem died, After whoſe death, and the 
drowning of the World, Noah governed the Church 350 Tears, and lefi 
the Regiment thereof, as alſo the Inheritance of the Bleſſing and Promiſe 
to Sem his eldeſt Son, that was ſaved with hin in the Ark from the Wa- 
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ters, and bleſſed by hin. Sem ſucceeding his Father in the Covenant of 
Peace, confirmation of the Promiſe, and Dignity of the firſt-born, gover- 

ned the Church 350 Tears under his Father, and 152 Years after him, 

even till Abraham was dead, Iſaac dim, and Jacob 50 Tears vid, and 

who might well, for his Age, Birth-right, and Bleſſing, be that Melchi- 

zedeck, King of Salem in Canaan, that met Abraham returning from 

the Slaughter ot his Enemies, and bletled him thar had the Promiſes, 

for he muſt be greater than Abraham, that bleſſed Abraham as the Apoſtle 

Inferreth, and greater than Abraham could none be, but one that had 

the ſame Promiſes which Abraham had, and that before him. Now Noah 

was dead 13 Vears before Abraham entered Canaan and Sem ter Aſcents 

before Abraham Inherited the ſame Bleſſung and Promiſe that Abraham 
did ; during whoſe Life, (and he over-lived Abraham) none of his Off- 
ſpring could have the Honour of the Kingdom and Prieſthood from him, 

mmch leſs could any Stranger excel him, or come near him in the Dignity 
of his Prieſthood. 

For Firſt, in his Houſe was the Church, God vouchſafing to be called 
the God of Sem, as he was after the God of Abraham, and ſo bleſſmng 
bis Tents with Righteouſneſs of Faith and Heavenly Peace, that Noah 
foreſeeing it in Spirit, beſonght God to perſwade and incline Fapheth 
( his younger _ to dwell in the Tents of Sew. Next, In his Seed 
wes the promiſed Bleſſing (the true cauſe of Abraham's wy 7 and 
that 360 Tears before it was in Abraham 3 and from him God lineally 
derived it unto Abraham by that bleſſing, as from the Father both of 
Chriſt and of Abraham. Thirdly, 1» his Perſon was the Prerogative 
of the _—_ to be chief over his Brethren, as well in Religion as 
3 Civil Regiment, and conſequently to be King akd Prieſt in the Houſe 
of God, Fourthly, By the haeek of his Life he well reſembled the true 
Melchizedeck, _ by his Birth-right, is King and Prieſt for ever over 
the Sons of God: For he came out of the Ark, as from another World, 
no Man living that knew his beginning, and he dured more than 500 
Nears, even twelve Deſcents after the Flood ;, and ſo neither the beginning 
nor end of his days were known to the Heirs of Promiſe. Laſtly, Sur- 
ceſſor on Earth he left none, by reaſon Abraham, whom God called from 
bis Country Kindred, and Father's Houſe, to Inherit the Promiſe and 
Bleſſing next after Sem, and lkewiſe aac and Jacob Heirs of the ſame 
Promiſe with him, ſojourned as Strangers and Perigrines, firſt in the 
Land of Canaan, (where Sem yet lived, and by force of his Birth-right 
and Bleſſing continued a King and Prieſt in his Father's Houſe and 
Giy, which was then the Church of God ) and after in the Land of F- 
gypt, #»til the departure of Jacob's Poſterity thence : Amongſt whoſe Sons 
God divided the Honours and Dignities of Sem, appointing the Scepter 
and Seed to Judah, the Prieſthood to Levi, the Birth-right to Joſeph; 
and never conjoyned them after but in Chriſt Jeſus, the only Prieft that 
ever ſuceeeded according to the Order of Melchizedeck, which far ex- 
= the Order of Aaron, that had the Kingdom and Birth-right ſevered 

or it. ; | 

Under the Law, altho' the Prieſtly Office was upon Reaſons pecu- q ., 
liar to that State, ſeparate by a divine poſitive Command from the 
Kingly Power, yet was it ſtill ſubje& to itz and Moſes is faid to be, _ 
a fauthfi Servant for ordering of all things in the Houſe of Gody, and 
Sarel called Saul, The Head of the Tribesz and nothing 1s = 
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plain, Than that their Kings always had a Supremacy over all Per- 
ſons, and in all Cauſes Eccleſiaſtical, Davi4 made many Rules 
about the Service in the Temple, and declaring to Solomon what his 
Power was, he told him, That the Prieſts were wholly at his commands 
and it is alſo ſaid, that Solomon appointed the Prieſts their charges in the 
Service of God, and that they departed not from his Commandment 
in any matter : He turned out one Prieſt and put another in his 
room 3 and Jehoſaphat, and Hezekiah, and Joftah, did all of them make 
Laws about Eccleſiaſtical Matters. In a word, the Kings of Judah 
and 1ſ-ael had all along a full Legiſlative Power in all Afairs of Re. 
lizionz they ſupprefled Innovations , they reformed Corruption, 
they ordered the Decencies and Solemnities of Publick Worſhip, 
they inſtituted new Laws and Ceremonies, and all Matters Sacred as 
well as Civil were under their Juriſdiction. 

And when Chriſtianity came to take place, although at firſt, 
while the number of Believers was but ſmall in compariſon of Infi. 
dels, and the Church a diſtin& Body as it were from the Civil State, 
and ſo was governed by its own Officers, the Apoſtles and their 
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Severity, ſo long as it wanted the aſliſtance of Civil Power 3 yet 
when it became the Imperial Religion, and Kings the Nurſes and 
Fathers of the Church, then began its Government to re-ſettle where 
Natare had placed it, and the Eccleſiaſtical Juriſdiction was an- 
nexed to the Civil Power. '' Conſtantine was no ſooner ſettled in 
the Imperial Throne, but he took all Eccleſiaſtical Matters into his 
own. Copgnizance 3 he called Synods and Councils, in order to the 
Peace = Government of the Church, he ratified their Canons in- 
to Laws, he prohibited-.( faith one) the Conventicles of the Dy. 
zatiſts, and demoliſhed their Meeting-Houſes 5 be made Edidts con- 
cerning Feſtivals, the Rites of Sepulture, the immunities of Churches, 
the Anthority' of Biſhops, the Privileges of the Clergy, and di- 
vers other things appertaining to the outward Polity of the Church, 
The ſame was done by his Succeſſors, and Biſhop ouflin ( whoſe 
words I ſhall here recite ) ſhows at large, how that J#ſtiniar in his 
Code repeats the Laws of former Emperors, not only touching the 
Chriſtian Faith, Baptiſin, Churches, and Biſhops, but alſo tonching 
Hereticks, Apoſtates, Jews, and Infidels. And in bis Anthenticks, 
ſaith be, makes many new. Conſtitutions, in which he diſpoſeth of 
Sacraments, in what Places, by what Perſons,. with what loudneſs of 
Voice they ſhall be miniſtred : Of Syzods, when they ſhall be kept, 
what things ſhall be reformed in them according to the Sacred Ca- 
nons and his Princely Laws 3 alſo what Canons of Councils ſhall 
ſtand. in the ſame ſtrength with his Laws : Of Churches and Abbier, 
guiding the manner of their EreQion, the number of their Clerks, 
their Expences, Stits,, and Privileges : Of Moxks, who' ſhall ele& 
their Abbot, what time ſball ſuffice for their Trial, what Rules they 
{ball keep for Prayer, Diet, Reſt, and ſath-like Duties of Life ; 
to whom. the Correftion and Overſight of.'them ſhall belong: 
Of PRIESTS, DEACONS, AND OTHER SERYVITORS 
in the Charch 3. limitting their Age, Condition, Learning, and good 
Report, before they ſhall be received to this Charge; their diligent, 
ſober , / and chaſte Behaviour afterwards: Of BISHOPS, how 
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they ſhall be choſen, in what ſort their ſoundneſs in Faith, skill in 
Common-Prayer, and clearneſs from all juſt Accuſations, prohibited 
by the Sacred Rules or Laws Imperial, ſhall be throughly ſifted be- 
fore they may be. confirmed, what Cauſes they ſhall meddle with 
in their Conſiltories, what Superior Judges they themſelves ſhall 
have, from whom they ſhall not Appeal 3 what Puniſhment they 
ſhall endure for Simony, Non-reſidence, wrongful Excommunicati- 
on, playing at Tables, reſorting to SpeCtacles, ordaining any Clerk 
without diligent Examination, or contrary to the Prince's Ecclefia- 
ſtical Laws; in which Caſes he commands them to be ſuſpended, ; 
excommunicated, depoſed, as the Fault merits, and his Edict appoints. 
The ſame learned Biſhop there alſo proceeds to ſhow, by ſetting 
down the very words of the Laws them(ſclves, that the Capitulars 
of Charles the Great, 8co Years aftcc Chriſt; and the Additions 
made by Ludovick his Son, and Lothaire his Nephew, the next Em- 

perors after him, do all contain little elſe but Eccleſiaſtical Conſti- 
- tutions : So that it 1s plain, enough, That the Supreme Eccleſiaſticul 
Juriſdiction, both in the Eaſt and Welt, was in Kings and Empe- 
rors for many Centuries after Chriſt. 

And that being ſo, it plainly follows, That what was given tothe &. 5. 
Prince here at the Reformation, was no more than a reſtoring of | 
his juſt Right 3 for that cannot with any ſhow of Reaſon be de- ; 
nied to belong to the Kings of England, which hath belonged unto 
all other Kings in the World beſides : And it hath, I hope, been 
made apparent enough, That by all Laws, and at all Times, before 
the Law, and under the Law, and under the Goſpel, a Supreme Ju- 
riſdiction in Matters Eccleſiaſtical, did belong, and was always uſed 
by all Kings: And therefore it 1s evident, That by the Laws of our 
Reformation, no more was given to our Kings, as to this Particular 
of Eccleſiaſtical Juriſdiction, than what of Right did to them be- 
long. Nay, at the beginning of our Reformation, when all things 
relating to this Matter came to be duly pondred, and well liited, 
and the Foundations of the Papal Power to be looked after, our 
; Reformers found, That in all Times the Kings of England had af- 
ſumed an Authority in Eccleſiaſtical Matters. | {ra, Alfred, Edgar, and | 
Canutxs, had made many Laws about them, ſo had alſo molt of the ; 
Kings ſince the Conquelt, which appeared particularly in the Arti- | 
cles of Clarendon, and the Conteſts that followed upon them : And Bib» _ 
from the Days of King Ina they had granted Exemptions to Mona. wen the 
ſteries from the Epiſcopal Juriſdiction, down to William the Con- Hiſtory of the 
querors time 3 beſides many other Acts that clearly imported a Su- — 
premacy over all Perſons, and in all Cauſes. In a word, when A#- 
ſtin the Monk came over, though he claimed ( as Bede tells us) a 
Primacy for the Pope over the Britiſh Biſhops, yet he doth not ſay, 
that he challenged a Supremacy over the Saxon Kings 3 nor is it pro- 
bable that Gregory ſhould give him any ſuch thing 1n his Directions, 
who writ about that:time, or ſoon after, in moſt humble fort to the 
Emperor Mavricius, and often calls him his Sovereign, and acknow- 
ledges his Supremacy. in Cauſes Eccleſiaſtical, and faith of him in 
exprels terms , That. he had been moſt prudently careful to ſet the 
Church in Unity and Order, as may be ſeen in the Epiſtle 1t felf, now 
printed 1n Engliſh, at the end of -F m"—_ Paul's Hiſtory of the —_— 
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of Trent : So that this Papal Supremacy was got by little and little 
afterwards, when our Princes were forced in ignorant Ages to ſub. 
mit to their Uſurpations. And therefore from thence alſo jt js 
plain, That at the Reformation they were but reſtored to their juſt 
Rights. 

Bur tho' this be never ſo plain a Truth, two very differing Par. 
ties are offended at it, viz. The Papalins on one hand, and the 
rigid Scoticized Presbyterians on the other; the one defending, 
That the Supreme Power in all Cauſes Eccleſtaſtical, throughout the whole 
World, appertaineth of Divine Right to the Biſhop of Rome. And the 
other, That the ſaid Power belongeth in every National Church unto the 
Clergy thereof aſſembled. And both of 'em agreeihg in this, That jn 
no ſort it appertaineth unto * Kings. And there is a third Party 
alſo, who is no better pleaſed with the Ecclcfiaſtical Supremacy of 
Princes than the two former, viz. The Independent Separatiſt, who 
holdeth, That any Company of People gathered together by mutual 
Conſent! in a Church-way, is jure Divino, free and abſolute within 
its ſelf, to govern its ſelt by ſuch Rules as it ſhall judge agrecable to 
God's Word, without dependence upon any but Chriſt Jeſus alone, 
or ſubjecion to any Prince, Prelate, or any Humane Perſon or Con- 
ſiſtory whatſoever. From which it appears, That all theſe, ſome 
way or other, deny the King's Supremacy in Matters Eccleſiaſtical : 
Either claiming a Power of Juriſdiction over him, or pleading an 
Exemption from under him, as Biſhop Sarderſoz obſerves, T he Pa- 
palins (faith he) do it both ways; in their ſeveral DoFrines of the 
Pope's Supremacy, and of the Exemption of the Clergy. And the Preſ- 
byterians, they claim to their Conſiſtories, or at leaſt to their National 
Synod, as full and abſolute Spiritual JurisdiFion over Princes, (with 
Power even to excommunicate *em if they ſhall ſee cauſe for it ) as the 
others do to belong to the Pope. And laſtly, the Independents exempt 
their Congregations from all Spiritual SubjeFion to Princes, in as ample 
manner as the Papiſts dotheir Clergy. So that they all, in ſetting down 
their Opinions, weave in ſome expreſles tending to the diminution 
of the Eccleſiaſtical Juriſdiction of Princes. 

And now one would think, that for a thing of ſo high a Nature 
as a Supremacy over Kings, or an Exemption from their Juriſdiction, 
their Pleas ſhould be mighty ſtrong, and their Reaſons very con- 
vincing ; and yet they are not found to be ſo when they come to 
be examined. The Papalins ground the Pope's Oecumenical Power 
upon Peter's being Prince of the Apoſtles, and Chriſt's commanding 
him to feed his Sheep and Lambs, and enjoyning all the Flock, with- 
out exception, Princes as well as others, to ſubmit to him as Univer- 
ſal Paſtor. And the Presbyterians cry up their Mode of Government 
and Diſcipline, ( tho' minced, faith the Biſhop betore-cited , but in 
the laſt- by-gone Century) as the very Scepter of Chriſt's Kingdom, 
whereunto all Kings are bound to ſubmit theirs, making it as un- 
alterably and as inevitably neceſſary to the Being of a Church, as 
the Word and Sacraments are; and concluding it to be plainly ſet 
down 1n the Scriprures of the New Teſtament, and uſed in the Times 
of the Apoſtles, and ſome time after, while the Church, under Hea- 
then Kings, did deal with her own Afairs within her ſelf, without 
depending at all upon any in Civil Authority, and the Common- 
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wealth in hers, altogether without the Privity of the Church. And, 

laſtly, the Independents bottom all their abſolute Authority and'Ex- 
emption from any other Juriſdiction, upon that Grand Principle of 
Puritaniſm common to them with the Presbyterians, { and the very 

root, ſaith the ſaid Biſhop, of almoſt all the SeFs in the World, ) viz. lid. p. 35. 
That nothing is to be ordered by Princes, or any Power upon 
Earth in Church-Matters, other or otherwiſe than Chriſt has ap- 
pointed in his Word. 

But who ſees not the vanity of theſe Pleas, and the great weak- 
neſs of theſe Reaſons ? For how was St. Petey the Prince of the Apo- 
ſtles, when St. Paul withſtood him to his Face, and chid him, and 
reproved him for a ſinful Compliance ? And how was it likely that 
Chriſt would ſubjugate all Princes to him, when he meekly and wil- 
lingly ſubmitted him(clt k Princes ? Or, how could paſce oves make 


Peter Univerſal Paſtor, when *'tis plain he had a limitted Province, 

viz, That of the Circumciltion ? And as to the pretended Holy Di- 
ſcipline, which, in truth, was but the Invention of Calvin, tho? they rib. 5. cap. 
call it the Scepter of Chriſt, it hath been ſhown before, that it hath $ & 7. 
no Foundation in the Holy Scriptures, and that in the time of the 
Apoſtles, and firſt Ages of the Church, all particular Churches were 
governed by ſipgle Perſons called Biſhops, and not by a Claflis of 
Presbyters : Arfd it is well known, that neither any Church in Par- 
ticular, nor the- Church of Chriſt in General, did ever challenge a 
Supremacy over Princes 1n thole Days : And therefore the Pretenders 

to it now, muſt give plain Demonſtration of theſe two things, or 

elſe lay afide their Claim. | 


Firſt, That Princes by becoming Chriſtian loſe thoſe Privi- 
leges they had before their Converſion. 


Secondly, That the Church and Commonwealth ought al- 
ways to be two ſeveral Societies, in ſuch fort diſtinct, as they 
were when Chriſtians were few in compariſon of Infidels, and 
order'd their own Affairs, without any dependence on Civil 


Authority. 


But theſe will never be proved. Asto the Firlt, it is moſt certain, 
That Kings both of Jews and Gentiles, had Ecclefiaſtical Juriſdiction 
before Chriſt's coming, and can it be imagined they thould loſe it, 
and be diveſted of it by becoming Chriſtians, ſeeing Chriſt declared 
plainly, That his Kingdom was not of this World 2 One would con- 
+ clude rather the clean contrary, viz. That Chriſt had not the leaſt 
Intention to alter any Forms of Government, or, revoke the Au- 
- thority Princes were in poſlefſion of, by that Holy Religion he 

came to teach. And as to the Second, viz. That the Charch and 
Commonwealth ought always to be two ſuch diſtinct Societies as 
they were at firſt: It ſeems to conſtitute Reguum in Regno, and erect 
one Throne in oppoſition to another 3 whereas, according to that 
great and undoubted Rule of Optatus, Whereſoever there js a Church, Eccleſid eſt in 
there the Church js incorporated into that Civil Society in which it is ; —_— 
and fo the Church at firſt was in the Rowan Empire: For tho? Chri- 


ſtians were perſonally diſtin& from Infidels, and governed as to 
| Matters 


_—_ 
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Matters of Religion according to the Laws of Chriſt, as the other 
by the Laws of that Religion, which then the Commonwealth did 
Authorize 3 yet were they all Subjects of the ſame Emperor, and 
when all the Empire had embraced the Chriſtian Religion, and made 
Laws in Defence of it, then did beth the Perſonal Difference of 
its Members, and the Difference alſo of its Laws about Religion 
ceaſe, and the ſame Emperor that before made Laws about the Hea. 
then Religion, now made Laws for the Chriſtian 3 and it any ſhould 
hold, (as theſe Men needs muſt) that the Church and Common. 
wealth of Rome did there remain as before 3 that 1s, in ſuch ſort 
ſeveral and diſtin, as that there was between *em no mutual de- 
Fee. Pot, Pendence3 There is ( ſaith Mr. Hooker) no way how this could be poſ- 
I».8. Non ſible, ſave only one; and that js, they muſt reſtrain the name of a Church 
longe ab ini- 7 2 Chriſtian Commonwealth to the Clergy, excluding all the reſt of Be- 
a lievers, both Prince and People. For it all that believe be contained 
in the Name of the Church, how ſhould the Church remain by Per. 
ſonal Subliſtence divided from the Commonweal, when the whole 
Commonweal doth believe ? And therefore the Church of Rowe, 
and the Commonwealth of Rowe, were then no longer perſonally 
diitinct, but united in one Society 3 which Society, as a Common- 
wealth, lived under ſome Form of Secular Law and Regiment, and 
as a Church under the Spiritual Law of Chriſt. Laſtly, The Rea- 
ſon given by the Independents, for their Independency and Ezempti- 
on from the Eccleſiaſtical Juriſdiction of Princes, viz. That the Scri- 
pture is the only Rule for the ordering all Religious Matters, of what 
ſort or kind ſoever 5, is alſo very weak and feeble. Tis true, the 
Scripture 1s a moſt compleat Rule, of all things either to be believed 
or done which are necetlary to Salvation 3 but as to the Circumſtan- 
tials of Religion, and outward Ceremonies in Gods Worſhip, and 
all thoſe things which God hath not defined, they are to be left to 
the Direction of:Lawful Superiors ; even Fathers and Governors of 
Families have Authority to order and diſpoſe of ſuch Matters of 
Religion within'their own Families : For no Body doubts, but that 
the Father or Head of the Family, may preſcribe what Chapters ſhal] 
be read, what Prayers uſed, what Times ſhall be ſet apart for De- 
votion, what Poſtures, whether kneeling or ſtanding, and being un- 
covered, and who ſhall officiate in his Family, and in what Habit, 
with innumerable others of the like nature; and Children and Ser- 
vants uſe not to; enquire of him an expreſs Scripture to Authorize 
his Commands, and to Warrant their Conformity, or they will not 
obey. And if a Father hath this Authority in his private Capacity, 
and within the narrow Sphere of his Family, how can theſe Inde- 
pendents deny it to their Prince who is Pater Patriz, the Head or 
Father of the great Family of his Kingdom ? Are they not his Sub- 
jects, and Members of his Family, as well as others ? Or, would they 
be ſo Independent as to own no other Lord but God Almighty ? 
Szriny and One would reaſonably think ( ſaith one) that as Civil Government 
Compaſſionate aroſe out of Paternal, it ſhould by the right of Inheritance challenge that 
xy pit* Authority it was born to; and, beſides that, as it hath a larger Sphere 
5 and a greater Concern, ſo it ſhould have due to it proportionably a greater 
Latitude of Authority, But this Plea for Independency, and Exempti- 
on from the Laws Eccleſiaſtical of our Kings, viz. That Scripture is 


the 
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the only Rule of all things which in this life may be done by Men, has 
ſathciently beea contuted by onr Divines, all along ever ſince the 
Reformarion 3 as for inſtance, by Arch-Biſhop Whitgift in his An- 
{wer to the Admonition 3 Mr. Hooker in his Eccleſiaſtical Polity, who Lib 2. 
ſpent one whole Book upon it'; Biſhop Sarderſor in moſt of his Wri- 
tings 3 and many other, and ſo I leave it. 

And, for a Clcſe of this Chapter, I ſball only ſay, That the Su- &. 8. 
premacy of our Kings, in this Church of Erglard, over all Perſons, 
and in all Cauſes, is plainly declared, not only by and in the Sta- 24 Hen. vitt. 
tute-Laws before-mentioned, but in the Articles of Faith alſo agreed *Þ '* 
upon by the Arch-Biſhops and Biſbops of both Provinces, and the 25 Hen: VIIT- 
whole Clergy in the Convocation holden at London, Anno 1562. * 
and in the Canons made in the Synod at London, begun Anzo 1603, Ame: 37: 
where all Preachers,and readers of Divinity-Lettures, are:injoyned to aas 
teach, manifeſt, open and declare the ſame in their Sermons and 
Lectures 3 And where it is declared, That he who ſhall impugn or 
impeach in any part, the ſaid Supremacy, ſhall be excommunicated 
ipſo faFo. And the ſame Dodtrine was afterwards taught, explained, 
and confirmed in the ſame Synod or Convecation, which was con- 
tinued by Adjournments and Prorogations to the Year 1610, as ap- 
pears by Biſhop Overal's Convocation-Book lately printed : So that 
whereas the Pope and Presbyterians claim a Power of Juriſdiction 
over Kings, and the Popiſh Clergy and Independents an Exemption 
from under them ; the true Sons of the Reformation, viz. The E- Sanderſon, 
gliſþ Proteſtants, Biſhops, and regular Clergy, as becomes good Chri- > P#: 43: 
ſtians and good Subjedts, do neither pretend to any Juriſdiftion 
over them, nor withdraw their Sabjection from them, but acknow- 
ledge them to have Sovereign Power over them, as well as over 
their other SubjeAs ; and that in all Matters as well Eccleſiaſtical as 
Temporal. T3; 

And by Virtue of. this Supremacy Eccleſtaſtical, there accrews to 
the Kings ofi England, as the ancient and undoubted Rights of their 
Crown, theſe Regalia following. | pi | 


Firſt, The Collation and Donation of all Biſhopricks, and moſt 
Deanaries : For tho? they may, and do, (as the learned Biſhop laſt 
cited obſerves ) by their Writ of Conge a Eftier, permit the Forma- | 
lity. of EleCtion-to others, yet did the Nomination of the Perſon to 
be made Biſhop always belong to the Kings of. this Realm, both be- 
fore and f(ince the Conqueſt, as in. . right of; their: Crown : -For our 
learned Lawyers aflure us, That all the Biſhopricks of this Realm Coke r. In- 
are of the King's Foundation : That they were originally Donative —_ 
and not Eleftive : And that thefull. Right of Inveſtiture was in the 2,g, jur. & 
King, who fignified his Pleaſure therein, per traditionem bacculi &+ Judic. Eccl, 
annuli, by the delivery of a Ring-and. Crolier-ftaff to the Perſon by P55 5: 
him elefted and nominated for that Office. And this way of Inve- 
ſtiture, ſaith Sir Henry Spelman, was uſed by our Saxon Kings, as I:- Gl: in V. 
gulphus a Writer of that Age affirms, and was always ever fince  —— 
claimed by them as their juſt Right : And in the Reign of King Ed- lard. 
ward the Third, it was in open Parliament declared and enacted, That Star. 2 E.UIL 
to the King and his Heirs did belong the Collation of Arch-Biſhop- ®#25 
ricks and Biſbopricks, and all other Dignities that are of his Ad- 

vowlon ; 
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vowſon;. and that the Elections granted by the Kings his Progeni- 
tors, were under a certain Form and Condition, viz. That they 
ſhould ask leave of the King to Elect 3 and that after the Ele&jon 
made, they ſhould obtain the King's Conſent thereto; and not other. 


Ibid. wiſe. And Zonch tells us, That the ancient Deanaries were thy 
diſpoſed of by the King, and the new erected ones of Henry V11, 

by the King's Letters Patent. i} 

. {1 
Zouch,ib, {#Secondly, By Virtue of this Supremacy there accrews to the King's 


M.Chart. cz, PIOPET uſe and behoof, all the Fruits and, mean Profits of the Tem- 
14-Ed. 3.c.4. poralities of all Biſhopricks, during the vacancy of the See: Yet (6 
& 5. as no ſpoil, waſte, or deſtruftion be made of the hit themſelves, 


26 Hen. vIIl. Thirdly, By Virtue of this Supremacy belong Fo the King, 'Firſt- 
2 Hen, vir, Fruits, after the Vacancy of every Biſhoprick, and every other Ec. 
c.8.& 17. Cleſiaſtical Beneficez and alſo the Tenths of every Biſhoprick and 
1liz.c-4 Benefice Yearly, as appears by many of our Statutes 3 and which, as 
Right o ſome have computed, amounts to the ſumm of zoooo Pounds per 


Tithes,$. 4. 7+ Annum. 
Ed. 1 4 4 


Fourthly, There becomes due to the Kings of Ezgland, by reaſon 

= of this Supremacy, Aids and Subſidies from the ry when there 
23Hen. yin. ſhall be occafion, or neceſſity require 5 which uſed formerly to be 
c.28.7 Ed.VI. given by the Biſhops and Procurators of the Clergy in Convoca- 
Cie mes.” tion, tho' now they: are taxed together with the Laiety, and at as 
c. 22. $Eliz. high a rate as they, without any Conſideration had of their other 
RP Payments of Firſt-Fruits, and Tenths, &c. to the King, which is un- 

reaſonable. | | 


Fifthly, Hence accrews a Right to the King of Preſenting to every 
Living or Benefice, of which any Incumbent ſhall be poſleſled, when 
he is made Biſhop 3 and. alſo to all Benefices which after certain time 
by Law preſcribed ſhall be lapſed. 


Sixthly, To the King it belongs, as _ in all Cauſes 
Eccleſiaſtical, to ſet up when need _—_—_— a Court of Delegates ; 
24 Hen, VIIL. that is, when an Appeal from the' Arch-Biſhop's Courts ſhall be made 
<#Þ- 1%- to the King in his Court of Chancery, a Commiſſion is then granted 
by him, under the Great Seal of- Exglard, for the making ſuch Spe- 
cial Delegates, as by Virtue thereof ſhall have Power to fit, hear, 

and give a final determination in the Cauſe. 


Seventhly, The Power of calling Synods. Hook, 1. 8. p. 207. 
Eighthly, The Power of making Laws Eccleſiaſtical. 163d. 221. 
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CHAP. YL 


Of the Arch-Biſhops, and Biſhops, and the other Clergy 
of che Church of England. 


The Contents. 


Of the two Provinces now in England, <. 1. Of the Metropolitans or Pri- 
mates of thoſe Provinces, and the Subordination of the one to the other, 
$. 2. Of therr Suffragans, F. 3. Of their Honour and Dignity, and being 
one of the three States of the Realm, h. 4. Of their Temporalities 
held of the King per Baroniam, <9. 5. Of their Power and Juriſ- 
dition, $. 6. Of Deans, and Rural Deans, and Canons, $. 7, Of 
Arch- Deacons, $. 8. Of Re@ors and Vicars, and the jus Patrona- 


rus, Y. 9. 


HE great Uſher, having firſt reproved Giraldus ( as well he XC. x. 
| might) for affirming, That in the Days of Arzacletzs or Eley- 

therizs, Britain was divided into five Provinces, and had five Me- 

tropolitans, and no leſs than ſixty Biſhops 3 he then tells us, That it 

plainly appears, that in thoſe Times Britain was but one Province, | 

and that Severws afterwards divided it into two, Prima & Secunda Nam illis 

Britannia 3 and that in the diſpoſition of Provinces, made after. **mpWibus 

wards by Conſtantine, it was divided into four, viz. Britannia Pri- tum wrius. 

ma, Secunda, Maxima, & Flavia J ws and that to theſe four niz fuiſſe Pro« 

was added a fifth, in the Days of Yalentinian the elder, which was pine” ut” 

called Valentia, containing ( as hath been before declared) all from primod.c. ;. 

the Frith of Solway and the PiZs Wall on the South, to the Friths 2-96 

of Edinburgh and Dunbritton, North. It hath been already alſo be- Li» 5- cap-8. 

fore declared, That in thoſe Days, York was the Chief or Prime}; _. 

City, as having the main Stream of Affairs flowing to it from moſt g, 4 4 ” 

parts of the Empire, or at leaſt from moſt parts of this our little 

World ; and that the Biſhop thereof was Primate of all Britain, un- 

til the Britains were driven by the Pagan Saxons into the Mountains 

of Wales, where they upheld a Primacy, and had a Metropolitan 

See at Caerleon upon Uske, and were found under that State and 

Government at the coming of Monk Arſtin. But when he came, 

he conſidered not where it had been before, or where the Primacy 

was then, but took other Meaſures for, having converted Ethel- 

bert King of Kent to the Faith 3 and Ethelbert being at that time 

the Head of the Saxon Heptarchy ; and Dorobernia or Canterbury be- 

ing then his Royal Seat, and the Metropolis of his Kingdom, Auſtin 

fixed the Primacy there, and the Arch-Biſhop of Caerleon and his 

Suffragans, ( betwixt whom and Aſtin there was no good under- 

ſtanding) being left to ſhift for themſelves, Mel/3tizs, one of Auſtin's 

Companions, was made Biſhop of Londor,as a Suttragan only to Canter- 

bury, and had his Dioceſs according to the extent of the Kingdom of 

the Eaſt Saxors, the very ſame with the extent of 1t now at this Day, 


(2 Ms. 


. . —_— 
x :- are 


__ 
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I22 
viz. Eſex, Middleſex, and part of Hartfordſbire 5, and as to the 
York Primacy, it was reſtored not long after : For in the Year fix 
Page 757- hundred and one, faith Oſter, Pope Gregory gave theſe Inſtructions 


Ad Eboracum Civitatem te volumus 
Epiſcopum mirtere, quem ipſe judicaveris 
ordinare : Ira dunraxar, ut fi ecadem Civi- 
ras cum finirtimis locis verbum Dei rece- 
peri, ipſe quoque duodecem Epiſcopos 
ordiner, & Mertropolitani honore perfrua- 
rur: Quia ei quoque (1 vita comes fuc- 
rit ) pallium cribuere, Domino favente, 
diſponimus. Bede , Eccl. Hiſt, lib. 1. 
cap. 29, 


Totam fere Angliam, Doroberniz quam 
ſibi ſedem elegerar ſubjecit ; Eboracen- 
ſem Ecclefiam fere monoculam relin- 
quens: Illud in mentem, quanquam Mo- 
nachus, revocando ; malediQus qui partem 
ſuam dereriorem fecerir. De Stat, Eccleſ. 
Menev, Diſt. 2. apud Uſherum. 


to Auſtin his Legate. Our Pleaſure is, That 
you ſend a Biſhop to the City of York, that ſo, if 
that City and the Parts adjacent ſhall receive the 
Faith , he may have twelve Biſhops under him, 
and enjoy the Honour and Dignity of a Metropo. 
litan ; for to him alſo, God willing, and if we 
live, we intend to ſend a Pall. But Auſtin, ( ag 
Giraldus tells the Story ) being both to di- 
vide and chuſe, ſubjected moſt part of the Na. 


'tion to Canterbury, where he had placed his 


Threne, and left the Church of York but one 
Eye to ſee withalz for, tho'a Monk, he was 
not ſuch a Fool as to make his own ſhare the 
worſt. Afterwards Edwin, King of the Nor. 


thumbers, being baptized at Tork, Circ. Ar. 627, 
ave this See to his Chaplain Pa#lin#s, and Pope Honorixs ſent him 
a Pall, and confirmed his Right as Metropolitan : And fo from 
Argue its Eboracents honor ab initio that time to this, that City has been honoured 
uſque hodie ibi duravic. Ranulph. Ce- With a Primacy, and England divided into two 
ſtrenſis Polychron. lib, 1. cap. 52. aps Provinces, the one of Carterbury and the other 


” 
LY 


Uſper. 78. of Tork. 

&. 2. And over theſe two Provinces are two Primates or Metropolitans, 
yet ſo as that the one of them is ſubordinate to the other : For 
tho' Tork in the time of the Romans, and ſome time after, had 
been the Firſt and Principal See, and Carterbury not ſo much then 
as any See at all; yet, becauſe it was the chier. City of Kert, which 
was the firſt Saxoz Kingdom, and at Monk A»ſtir's coming, the Sear 
of Ethelbert, who was the chief Saxon King at that time, and a Mo- 
narch as it were over the other Heptarchs, and whoſe Dominion 

Qui omnibus (as Bede faith) extended as far as the River Hamber, and becauſe 
ulque adrere. by the Grant of Ethelbert, who, firſt of all the Chriſtian Kings, re- 
bri fluminis ceived the Chriſtian Faith, it was made an Epiſcopal See before any 
Anglorum ther 3 therefore was that of York made ſubordinate to it. And 


entibus im- : : . 
perabae. Eccl, this was according to the Canons of the firſt and beſt Councils, and 


Hifi. 1. 2.c- 3. the PraCtice of the Church Univerſal : For in every Nation, upon 
the receiving of Chriſtianity, the chief City, or the Seat of the 
Prince at that time, became alſo the Seat of the Primacy. And in 
dmc the Reign of William the Conqueror, when Thomas Arch-Biſhop of 
regium, Cod. 1ork, contended that he and his Provinces ought not in any ſort to 
Can. Prim. be ſubject to the Arch-Biſhop of Canterbury, in a Synod held at 
L LES Gi6. Wincheſter we was quickly carried againſt him, and a Decree made, 
(as ſaith William of Malmsbury ) That the Biſhoprick of Durham, 
and all the Region from the Limits and Boundaries of the Biſhop- 
rick of Litchfield, and the great River Humber, to the fartheſt parts 
of Scotland, ſhould be ſubject to him ; yet ſo, as when the Arch- 
Biſhop of Canterbury ſhall call a Council , he and his Suffragans 
ſhall give their attendance, and Perſonally appear at the time and 
place appointed, and ſubmit to all ſuch of his Injun&tions as ſhall 


be Canonical : And from that time to this, the Title of the Arch- 
Biſhop 
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Biſhop of Tork hath been Paimas Angliz, and that of the Arch- 
Biſhop of Canterbury Paimas totius Angltz. 
Ap, as according to the Uſe and Praftice of the Primitive &. 3. 
Church, Primates or Arch-Biſhops were placed here in Ergland, in 
the Metropoles or Chief Cities : So according to the ſame Cuſtom 
and Practice were Biſhops alſqgplaced in all the other Cities of theſe 
two Provinces. And theſe by our Laws are called Suffragans, becauſe Yrovinc. l. 1. 
they are to be Aſſiſtants to their Arch-Biſhops, (ſaith Linwood ) and bear pk 
a part with him in the common Care of the Church of Chriſt. In the 
Days .of Henry VIIE. an A& was made, That theſe Suffragans, 
ſhould themſelves alſo have Suffragansz or, ſuch Biſhops who might 
be Affiſtants to them in the Adminiſtration of their Paſtoral Charge, 
the ſame in Office tho? not in Name with the Chorepiſcopi of an- 
cient Times : And of them we have ſpoke before 3 and at this Day Lib. 5. c. 10, 
there are no ſuch in the Church of Ergland :' But of the other fort $ & 
of Suffragans, we have now in England and Wales 25. viz. Twenty 
two under the Primacy of Canterbury, and the: other Three under 
that of Tork + And what their Titles and Denominations are, and 
what the Extent of the Dioceſs of each of them is, I ſhall preſent 
to view 1n the following Table. 


I: the Province of Cariterbury, 


Canterbury and 
Rocheſt er, have jo © 24 ==Y M; wv 1 

ex , Middleſex , and part of 
Lanins, ? Hartfordſhire... s 
Chicheſter, fey Ks | 

| ' rre, Surry, and the Iſle o 

Wincheſter, 4 Wee _- J le of 
Sarum, Wilts and Berks. 
Exeter, Devonſhire and Cornwall. 
Bath and Wells, Somerſetſhire. 
Gloeceſter, Gloceſterſhire. 
Worceſter, T_ and part of War. 
Hereford, rm_ and part of Shrop- 


Litchfield and Coventry, Warwickſhire, and part of Shrop- 


) "erm Derbyſhire, part of 
ſhire, 


Lincolnſhire , Leiceſterſhire, Hun- 
Lincoln, ) tingtonſhire, Bedford, Buckingham- 
ſhire, and part of Hartfordſhire, 
_ By, 9 YE » and the Iſe of 
Norwich, Norfolk and Suffolk. 
Oxford, Oxfordſhire. 
Peterborough, Northamptonſhire and Rutland, 
Briſtol, Dorſetſhire, 


Q 2 vt. Da- 
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” St. David's, 331 Pariſhes. 
Landaff, 156 Pariſhes. 
Bangor, 95 Pariſhes. 
St. Aſaph, 228 Pariſhes. 
Is the Provinceegf York. 
The Arch-Biſhop hath Tork-ſhire and Nottingham-ſhire. 
Cheſhire, Richmond, Lancaſhire , 
Cheſter, and part of Flint and Denbigh 
in Wales. je 
The Biſhoprick of Dxrhar, and 
Durbas, J Northumberland. 
Carliſle, Cumberland and Weſtmorland. 
The Iſle of Max is alſc under this Metropolitan, 
$. 4. Now all theſe our Biſhops, as well Primates as others, derive 


their Miniſterial Fun&ion, . and their Power and Authority of bind- 
ing and looſing, and adminiſtring the Sacraments, and declaring 
and preaching of the Laws of God, and of conferring Power and 
Authority of doing the like upon others, from Chriſt our Saviour, 
and chiet Biſhop of Souls. And this their high and eminent Office, 
in the firſt Ages of the Charch, whilſt Charity and Simplicity a- 
bounded, and whilſt God abetted their Cenſures by immediate and 
miraculous Inflitions from Heaven, if any were Perverſe and Stub- 
born, was ſufficient to keep all in good Order, and nnder Godly 
Diſcipline 3 but when the number of Believers was greatly encreaſed, 
and Kings and Emperors became Chriſtian, and Perſecution ceaſed, 
and Riches and Wealth encreaſed, and Charity waxed cold, and 
Humility, and the Prunitive Simplicity much leſſened 3 it was then 
found by fad experience, that all would not be obedient to the 
Word, or brought by the Perſwaſion thereof to a good Converſati- 
on, and that the eminency of the Paſtoral Office was not ſufficient 
to keep all in Obedience. And therefore Kings and Emperors, who 
now were concerned to look to the Government and Protection of 
the Church, and to fee the Laws of Chriſt exccuted, and the vi- 
olaters of them puniſhed, and good Order kept, and Diſcipline ob- 
ſerved, that ſo all their Subje&ts might live peaceable and quiet Lives 
under them, in all Godlineſs and Honeſty, began to conſider how this 
might be brought to paſs, and theſe good ends attained ; and they 
quickly faund that the moſt effetual way was by greatly Honounr- 
ing the Paſtors and Governours of the Church; and taking them 
into all their Councils, and conſulting them in all Afﬀairs, and ma- 
king no Laws without their Council and Advice : For by that 
means Religion and Piety becarze honourable , and thoſe obeyed 
the Ward for Wrath, who would: not for Conſrience ſake, and no 
Laws were made, but ſuch as were juſt and equitable, and Conſo- 
nant to the Laws of God, while the Biſhops and Paſtors of the 
Church were the Councellors of Princes. 

And thus it was 1n all places where Kings were become Chriſtian; 
and indeed it could not be otherwiſe, for who could be ſo fit Coun- 
cellors to Princes newly Converted to Chriſtianity, as the Embaſla- 
dors 
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dors of Chriſt? or who more fit to be conſulted withal, about ma- 
king Laws, than the Miniſters of that only Laweiver who js able both 
to ſave and to deſtroy ? | 

Here in this Nation, by all our Records and ancient Laws it ap- 
pears plainly, that from the very firſt the Biſhops: were taken into 
the Legiſlation, and became the firſt and the chief of thoſe three E- 
ſtates, which, together, make up the entire body of this Common- 
wealth, under one ſupream Head and Governor, and have ever 
ſince, according to the Tenor of that Conſtitution, and our juſt and 
ancient Laws, born a ſway proportionable in the moſt weighty Af- 
fairs of State 3 and this I take to be ſo far from being a blemiſh to 
the Conſtitution of our Government, as ſome envious and malevolons 
Stateſmen would have it, that by all Men of ſound Judgments and 
religious and fincere Confciences, it muſt of neceſlity be acknow- 
ledged one of the chief Ornaments of it: For in deviſing and dif- 
cuſling of Laws, Wiſdom is eſpecially required 3 and where can we 
expett to find Wiſdom, if it be not in ſach grave and learned Pre- 
lates ? or with what Conſcience or Equity can they be excluded from 
the making of Laws for the Regiment of the Common-wealth, ſee- 
ing, if they be conſidered as Men only, they are a part of it ? IF it 
be faid, as I know it is, that Civil Offices, and the Office of a Bi- 
ſhop are incompatible and inconſiſtent the one with the other 3 
What, I pray, is the Office of a Biſhop? Is it only ro Preach and Ad- 
miniſter the Sacraments? no ſurely, but to govern withal by difci- 
pline, and to conſtrain the Clergy within his Dioceſs, to whom he 
has committed the care of Souls, and who are, as it were Curates 
under him, diligently to Preach, and rightly and duly to adminiſter 
the Holy Sacraments 3 and to ſee that no Laws be made which are 
contradiftory to the Laws of God 3 and that they, and the juſt and 
righteous Canons of the Church be kept 3 and that all Vice and Ir- = 
religion, and Atheiſm, and Hereſie, and Schiſm be fapprefled. And | bs, 
tho? labouring in the Word and DoGrine is well becoming a Biſhop, I 
yet I dare fay, that if any Biſhop (hall ſpend all his Time in his | 
private Studies, or compoſing of Sermons, and fo give himſelf up 
to Preaching, as to neglett the Viſiting of his Diocets, for the regu- Y ; 
lating Abuſcs, and governing of it by Diſcipline, he ſhall negle& 
an etfenrial part of his Office, as a Biſhop. 

But how comes it to paſs, or how doth it appear, either from 
true Reaſoning, or from Scripture, that the Office of a Prieft or Bi- 
ſhop, and ſach Civil Offices as tend to the deviting and making of 
good and wholeſome Laws, or the pamiſhment of Vice and Iniqui- 
ty, or the keeping good Order in the Common-wealth, as well in 
matters of Rehgion, as thoſe of Pablick Juſtice, are incompatible? 
By Scripture, truly the clean contrary ſeems to me more probable : 
Melchizedeck , who was a Prieſt to the moſt High God, was alſo 3: 14: 
King, and fo had both Juriſdiftions in his own hand. Aaron the yum. 27. 
chief Prieſt did judge the People in Temporal Matters, even in Cau- 
ſes of Inheritance; and in the Book of Demteronomy, 1t 15 thus writ- 
ten, If there qriſe a matter too hard for thee in Judgment, between 
Blood and Blood, between Plea and Plea, and between Stroke and Stroke, 
leing matters of Controverſie within thy Gates, then ſhalt thou ariſe, and 
get thee np nnto the place which the Lord thy God ſhall chooſe : on 
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Luk. 12, 14, 
2 Tim. 2+ 3. 


Rom. Il' 2, T7. 


An, the 'Ad- 
mon, page 269. 


thou ſhalt come unto the Prieſts and Levites, and unto the Judge that 
ſhall be in thoſe days, and enquire, and they ſhall ſhew thee the Sen- 
tence of Judgment, Samuel was both Prieſt and Prophet, and 
yet of a Jong time did he judge the People in matters Temporal z 
and fo alſo did Eli: And in their Captivities it is moſt certain, that 
the People of Iſrael were always Ruled by Prieſts and Propkets, ſuch 
as Ezra, Nehemiah, Mattathias, and the like. In the New Teſtament; 
how it can it be proved, that Eccleſiaſtical and Civil Offices may not 
be in one and the ſame Perſon, I cannot ſee 3. For that of Chriſt, 
who made me « Judge or a divider over you £ and that of St. Payl, 
No Man that Warreth entangleth himſelf with the Affairs of this Life ; 
can no more be applied to Prieſts and Biſhops than to all other 
Men 3 and that other of St Par, He that hath an Office, let him wait 
on his Office, or he that Teacheth on Teaching, 1s a very weak Argu- 
ment, ſeeing the Office of a Biſhop is to Govern as well as Teach, 
as hath been proved before. And Timothy, who was a Biſhop, was 
not only to preach the Word, but alſo to govern with Diſcipline; 
as 1s plain from the Injundtion of St. Paul, agdinſ, an Elder or Pres- 
byter, receive no Accuſation, but before two or three Witneſſes ; For thoſe 
words of Accuſing and Witneſſing, relate to Civil Juriſdiction. To 
the Corinthians alſo St. Paul writes, That Differences between Chri- 
ſtians ſhould be ended without going to the Tribunal of Infrdels, 
and that they ſhould be compoſed by ſome one Wiſe Man among 
them 3 and why may not we ſuppoſe that this was often committed 
to their Biſhops and Paſtors, as the moſt principal and the moſt wor- 
thy Perſons ? or how can we imagine, but that thoſe whom the Apo- 
ſtles ſet over 'em to Rule and Govern them, were always eſteemed 
as the moſt Wiſe and Prudent Men ? It is moſt certain, that this 
Charge ' was committed to them in the next ſucceeding Ages, as 
ſhall - proved by and by : And what reaſon, I pray, can be given, 
why Biſhops then might be employed in Civil Affairs, and not now ? 
Certainly to compole Differences, and make an end of Contentions, 
and ſuppreſs all Diſputes and Quyarrels, and keep Peace and good 
Order in the Common-wealth, and put the Laws of God in execu- 
tion, and ſee that no human Laws be made repugnant to them, 
are as needful now as ever, and as well becoming Biſhops as any o- 
ther Perſons 3 and he that will, may clearly fee, that ſuch Civil Of. 
fices as empower them to do good, and prevent Evil, are rather 
helps than impediments to their Vocation 3 and by conſequence 


'may and ought to be committed to them: For as. Arch-Bilhop 


Whitgift's words are, Why a Biſhop may not have ſuch an Office as is 
profitable, to encreaſe Godlineſs, and puniſh Ongodlineſs, 1 hear as yet 
0 reaſon. And therefore upon the whole matter I conclude, That 
our ancient Kings and Progenitors, aCted both wiſely and according 
to the maxims of true Wiſdom and honeſt Policy 3 and allo jultly, 
and according to the Rules of Equity, when at the firſt Conſticution 
of our admirable Government, the Prelates were taken into the Le- 
giſlation, and made one and the firſt of the three Eſtates. 

Now this Peerage, or right of fitting in Parliament, as one of 
the three Eſtates for making Laws, accrues to our Arch-Biſhops and 
Biſhops, by Virtue of their holding Temporalities immediately of 


the King per Baroniaw, that is as, they are Barons of the Realm: 
How 


© =P» Ro 


* Ecclefiaſticks, and out © 
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How ancient the Cuſtom of Biſhops being Barons is, I cannot fay : 

But Sir Henry Spelman, a Man of great Reading and Judgment, tells 

us, That in all his Reading he had not _— that the Title of Ba- 

ron was more anciently given to Laicks than — Gs 

- P Gregory Turonenſes, EE , my __ 

he ſhews, That it was given to Biſhops betore 

the Year of Chriſt, 580. He had ſhewn before,  *P9*2% 40 Greg, turon, cap. 41. 

that the Mnn#s or Office of a Baron, had its 

Origin from the Feuds, and all acknowledge, munus autem 6mnium conſenſu feodale 

That they had theirs from the barbarous Na- <t, feudorumque originem, nemo non 

tions of the Goths, Vandals, and Longobaras ; - gmdod—wg wn Gain, Vande 

or rather indeed, ( as hath been ſaid before) 

they were Invented by the French, Saxons, or Longobards, for the 

making of a better Reſiſtance of the Hs, who, about the Fifth 

Century, over-run all Exrope with Fire and Sword, It is not impro- 

bable, but that they were in uſe here with us 1n the time of our Saxort 

Anceſtors : But it 1s moſt certain, that it was the common and con- 

ſtant uſe of our Norman Conqueror. For as Mr. Cambder truly ob- 

ſerves, He gave Lands and Mannors to his At- 

tendants, which they were to hold of him in , Agros & przdia militibus ſuis afſignavir, 

Feuds, or in the nature of Fee , upon which {:,arer, HEE ym og 

they ſware Fealty to him, and were to perform Afibi & ſuccefloribus devincivir, id eſt, ur 

were enjoyned, giving to them the tile Domi- porius fiduciarii Vomini & poſlefſoris 

#ium, Or a right to uſe, enjoy, and make all . Britanzia Edit. tertia, pag. $9. 

Profits, and reſerving the Domininm direFum 

to himſelf ; -and ſo he alone was abſolute, Lord of all, and others onl 

Domini intermedii, or Meſme Lords holding of him as an Over tink 

or Lord Paramount. From the cuſtomary Book of Normandy it (elf, 

it alſo plainly appears, That his way and manner was to grant ſome 

of theſe Feads which were more Noble to Arch-Biſhops, Biſhops, 

and Earls; and ſome le(s Noble to others ; and that upon Inveſti- 

ture ( which was per haſta in caſe of Laicks, and per baculun &- 

annulum in caſe of Eccleſiaſticks) they ſwore Fealty, and were to do 

him Service, and that the Service to be done by Arch-Biſhops and 

Biſhops was to pray for him. And ever fince, —_ 

from that day to this preſent Time, as it plain- Vs  Dnrglh, SET EY 

ly appears by all our Laws and Records, our | cas. Yart. 1.5. 6. & 9+ & Part. 2. $.1. 
rch-Biſhops and Biſhops have holden Tem- 

poralities of our Kings by Barony, by Virtue of which, they are 

one of the Three Eſtates, and fit in Parliament 3 and the Biſhop of 

Man (as I take it) fits not there for the ſame reaſon, viz. becauſe 

he holds not immediately of the King, but of the Earl of Derby, 

and is no Baron of England. But yet he hath as much Power and,,, ©... 

Eccleſiaſtical Juriſdidtion as any other Biſhop 3 for as my Lord Cook fiitparr.g, c.14 

tells us, The Eccleſcaſtical Judge in this Iſle firſt - 098 

cites, then gives Sentence , and if within eight Fur pr 7mm. 

days obedience is not paid, the Party is thrown ceri inrruduntur. Part. Co . 9. 

into Priſon, This Biſhoprick was Inſtituted 

by Gregory the Fourth, Biſhop of Rome, in the Ninth Century. Cir. An: $30: 


And 
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And thus,I ſay,our Arch-Biſhops and Biſhops fit in Parliament,as they 
are Peers and Barons of the Realm. But, as a Gentleman, who for his 


| Wiſdom and Prudence is choſen by his Country to fit there, and 
* may be Inventor, Diſceptator, Lator, ( as Tully's words are,) the De. 


Hiſtory of the 
Council of 
Trent, 312. 


 viſer, the Diſcuſſer, the Deliverer of ſome good and wholſom Lay ; 


and yet when the Parliament is difſolved, may go home into his 
Country again, and perhaps ſee that Law daily broken and vie. 
lated before his Face, without being able in the leaſt to help it, un- 
leſs he be impowered by virtue of ſome Commiſſion ſo to do : Even 
ſo may our Arch-Biſhops and Biſhops, as the World now goes, ſee 
all the Laws of God, both natural and revealed, and all the Canons 
of the Church in general, and of this of England 1n particular, 
and all the Common Law and Statutes of the Realm, ſome of which 
they themſelves have been Deviſers and Makers of, vilely ſpurned at 
and trodden under foot , unleſs they have ſome Commiſſion, or 
Power and«uriſdition to redreſs ſuch foul Abuſes. And upon this 
account it is, that the Kings of Erzglard, as Supreme Governors in 
all Cauſes as well Sacred as Civil, have always thought it not only 
Expedient but Neceſlary, to give and grant to Biſhops and Arch- 
Biſhops, ſo much Coercive Power and Juriſdiction as 1s needful for 
the well-governing of the Church, and putting its juſt Laws in 
execution, and the maintainance of True Religion and Vertue ; as 
judging them, under himſelf, the fitteſt Perſons, and the belt able, 
to underſtand and manage all ſuch Matters. And this 1s no more 
than what all other Princes have granted them all along, ever fince 
it pleaſed the Divine Providence to withdraw its miraculous Afii- 
ſtance of the Church, when God abetted its juſt Cenſures by In- 
flicttions from Heaven, and when Torments and Diſeaſes of the Bo- 
dy were the uſual Conſequents of Excommunication. 

Conſtantine ( as Father Parl tells us) ſeeing how Profitable it was 
to determine Cauſes by the Authority of Religion, and how that 
captious ACtions were diſcovered by that way, which the Secu- 
lar Judges could not penetrate, made a Law, That there ſhould 
lie no Appeal from the Sentences of Biſhops : Whereupon the Tri- 
bunal of every Biſhop having Execution by the Miniſtry of the Ma- 

giltrate, came to be of great Credit and Au- 


Si Eccleſiaſlica md, urn com- thority, and to gain the Name of Epiſcopal 
Mmunionem na nr Judices CIviles CIFCA * jo oy + . R . 
ralem examinationem, ſed ſanRiſſimus E- Jur iſdidion , Epiſcopal Audience 7 and the like. 
piſcopus ſecundum facras regulas cauſe And Juſtinian afterwards did eſtabliſh to them 


ESI _ ſnllif a Court, and Audience, and alligned to them 
petual Government, Cap, 11. Page 16g. the Cauſes of Religion, the Ecclefiaſtical Faults 


F. Paul, ub 
ſupra. 


of the Clergy , and divers voluntary Juriſ- 
dictions alſo over the Laity. And when the Weſtern Countries 
became ſeparated, and an Empire was made of Italy, France, and 
Germany, and a Kingdom of Spaiy, in theſe four Provinces the Bi- 
ſhops, for the moſt part, were made Chancellors of the Prince, which 
by the mixture of Spiritual and Temporal Charges, cauſed their Ju- 
riſdiction to encreaſe exceedingly. From all which it appears, That 
Epiſcopal Audience and Epiſcopal FuriſdiFion, are as ancient as 
Princes becoming Chriſtians 3 and we have no reafon to think, but 
that it was here as well as in all Parts elſe ; and therefore we need 


not enquire when Courts Eccleſiaſtical firſt obtained in Emglard. 
Sir 
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Sir Edward Cook produceth a Charter of William the Conqueror, by 

which it appears, That he forbad Biſhops and Arch-Deacans to bring 

any Cauſes into the Sheriff's Tourn, and commanded all within the 

Diocels of Lincolr, to come to the Place which the Biſhop ſhall no- -parmny"og 

minate, and there to have their Cauſes tried, and approve them- Epiſcopales 

ſelves to be right honeſt Men, before God and their Bithop, accord- x 

ing to the Canons and Laws Eccleſiaſtical : But then preſently after a - 

he ſays, indeed, It is certain that the Biſhops Conſiſtories were eredfed, and taciac. Inftie. 

Cauſes _—_— removed ou the Tourn to the Conſiſtory a long 4 +55 

time after the Date *of that Charter, To which I only ſay, That the 

Charter ſeems to be intended to regulate ſome Eccleſiaſtical Laws, 

and redreſs ſome Abuſes, which conſiſted in drawing Cauſes to one 

Jariſdi&tion which belonged to another, viz. Frgm the Confiltory 

to the Tour, and ſo pre-ſuppoles Eccleſiaſtical Courts; and if it 

was as his Lordſhip faith, viz. That Biſhops Conſiſtories were not ereJed 

till ſome time after 5 it may be ſo underſtood, as that the Biſhops 

Courts were not till that time put into ſuch a Way and Form as 

now they are in. For it is not to be doubted, bur that in the 

time of the Saxoxs 3 nay, before that, among the Britains, Biſhops 

were Eccleſiaſtical Judges under their Kings, Leing that at all Times, 

and in all Places, there was need of ſuch Judges 3 and ſeeing they 

were always the fitteſt Perſons, and beſt able to underſtand and 

manage the Affairs of Religion ; nay, to be a Biſhop, is to be an 

Eccleſiaſtical Judge, and ſuppoſeth Eccleſiaſtical Juriſdiction. For 

whereas Judges in Cauſes Eccleſraſtical ( ſaith Mr. Hooker ) are either Eccl. Pol, 

Ordinary or Commilſionary : Ordinary are thoſe whom we term Ordinas. * 5 P- 24 

ries, and ſuch by the Laws of this Land are only Prelates, whoſe Power 

to do that which they do, is in — , and belonging to the na- 

ture of their Ectleſtaſtical Calling. In Spiritual Cauſes, a Lay Perſon 

may be no Ordinary; a Commiſſionary Judge there is no lett but he may 

be 5 and that our Laws do evermore referr the ordinary Judgment of Spi- 

ritual Cauſes unto Spiritual Perſons, ſuch as are termed Ordinaries, no 

Mar who knoweth any thing of the PraTice of this Realm, can eaſily be 

ignorant, Thus far Mr. Hooker. And indeed it is true enough, That ' 

the Judiciary Power, of paſling Eccleſiaſtical Cenſures and Sentences: 

of Excommunication, is in the Biſhops, and belonging to them as 

Biſhops, as being a part of the Power of the Keys, which our Lord 

Jeſus Chriſt thought fit to leave in the Hands of his Apoſtles and 

their Succeſſors, and not in the Hands of Lay-men ; and therefore 

are their Courts, where ſach Cenſures are proncunced, and that 

Power exerciſed, holden in their own Names, and not in the King's, 

as is obſerved by Biſhop Sarderſon, But then as to the externa], co- —_—_ 

ercive Power of Fining and Impriſoning Offenders, and the like, 2. Power, 

that they have wholly from the King 3 neither can they challenge pas: 70 

any ſuch Juriſdiction to belong to them by any inherent Right or 

Title in their Perſons or Callings, but only by Emanation and De- 

rivation from the Royal Authority. In a word, what the Power of 

an Engliſh Biſhop is, cannot, 1 think, be expreſſed in fewer and fhit- 

ter words than thoſe of the excellent Biſhop laſt mentioned. The 

Power (faith he ) of our Biſhops comes under one of the two Heads, \.. ak. 

of Order, or —_ The Power of Order conſijteth partly in 
U 


preaching the Word, and other Offices of Publick Worſhip, chmmon to 
R them 
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them with their Fellow- Miniſters ; partly in ordaining Prieſts and Dea. 
cons, admitting them to their particular Cures, and other things of like 
nature, peculiar to them alone. The Power of Juriſdidion 3s either If. 
ternal, in retaining and remitting Sins, 1n foro conicientiz, common ty 
them alſo for the SH of the Authority; ( tho' with ſome difference of 
Deeree ) with other Miniſters : Or, External, for the outward Govern- 
ment of the Church, in ſome parts thereof peculiar to them alone, Fox 
that External Power 5 either direQive in preſcribing Rules and Or. 
ders to thoſe under reef! ay”; acme and making Canons and Conſti- 
tutions to be obſerved by the Church wherein the Inferior Clergy, by their 
Repreſentatives in Convocation, have their Votes as well as Biſhops, and 
both dependently upon the King, ( for they cannot either meet without 
his Writ, or treat without his Commiſſion, of eſtabliſh without his Royal 
Aſent, ) or Judiciary and Coercive : Judiciary in giving Sentence in 
foro exterior1, i» Matters of Eccleſiaſtical Cognizance, by Excommuni- 
cating, and denouncing the Cenſures of the Church, which they have of 
themſelves as they are Biſhops : Coercive, by fining and impriſoning Of- 
fenders, and the like which, not only in the Exerciſe thereof, but even 
in the very ſubſtance of the Power it ſelf, is by the Laws declared, and 
by the Clergy acknowledged, to be wholly derived from the King, as the 
fole Fountain of all Authority of external FuriſdiFion , whether Spi- 
ritual or Temporal, within this Realm. And now, I think, no more 
need be added upon this Head of Epiſcopal Power and Juriſdiction, 
except a word or two concerning Courts Eccleſiaſtical, 

The Arch-Biſhops both of Canterbury and York have each of them 
a Court for Probate of laſt Wills and Teſtaments 3 and that of the 
Arch-Biſhop of Carterbury is called the Prerogative Court, becauſe 
the Wills and Teſtaments of all Perſons in the whole Province are 
there to be proved, who had bona notabilia i ſome other Dioceſs 
than where they died , which regularly 1s to be to the value of 
five Pounds, but in the Dioceſs of Londor 1t 15 ten Pounds by com- 
poſition. 

Another Court, belonging to the Arch-Biſhop of Canterbury, is the 
Court of Arches, fo called ab Eccleſi4 arcuati, or Bow Church in Lox- 
don, where it uſed to be kept; and the Judge of this Court is cal- 
led the Dear of the Arches , who hath ordinary Juriſdiftion over 
thirteen Pariſhes in London, of which Bow is chief ; and by Ap- 
_ through the whole Province, as appears by 24 Her. VIII. 

ap. 12. 

ee Court of the Arch-Biſhop of Canterbury, is the Court of 
Audience, which 1s kept in St. Paul's Church, or the Arch-Biſhop's 
Palace, by his Auditor or Official, and medleth not with any Matter 
between Party and Party of Contentious Juriſdiction, but dealeth 
with Matters pro forma, as Confirmations of Biſhops, Ele&ions, Con- 
ſecrations, and the like 3 and with Matters of voluntary Juriſdifti- 
on, as the granting of the Guardianſhip of the Spirituahties, ſede 
vacante, of Biſhops, Admiſſion and Inſtitution to Benefices, Diſpen- 
ſing with Bans of Matrimony, and ſuch like. 

Another Court of the Arch-Biſhops, 1s the Conrt of Faculties ; and 
his Officer in it is called Magiſter ad Facnltates ; or, the Maſter of the 
Faculties, becauſe his Power 1s to grant Faculties or Diſpenſations; 
which Pdver and Authority was raiſed and given to the Arch-Biſhop 

| of 
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of Canterbury, by the' Statue 25 Her. VIIL. cap. 21. whereby Autho- 

rity is given to the ſaid Arch-Biſhop and his Succellors, to grant 

Diſpenfations and Faculues by himſelf, or his ſafhcient Commilla- 

ry or Deputy, for any ſuch Matter, whereof hererofore ſuch Diſpen- 

fations and Faculties had been accuſtomed to be had* at the fee of 
Rome, or by Authority thereof, 

The Biſhop of every Diocels hath alſo a Conſi/tory Court, for Cauſes 
Eccleſiaſtical, which is holden before his Chancellor in his Cathedral 
Church, whoſe Authority and Juri{diction 1s over the whole Dio- 
cels 3 but when the Dioccſs is large, in places of it ſo far remote 
and diſtant, that the Chancellor cannot call People to the Conliſto- 
ry without their great trouble and vexation, there the Biſhop hath 
his Commillaries, whoſe Authority and Juriſdiction extends no far- 
ther than ſome particular places of the Dioceſs 3 and who are there- y;, ©, x, 
fore called in Law, Judices, or Officiales Foranei; that 1s, Judges li- 4nd $i Tho. 
mitted and confined to one certain Forum, or Court in the Dio- wry 
ceſs. And fo much concerning our Ergliſh Biſhops, and their Pow- 7p, p. 156- 
er, and Juriſdiction. 

There are other Eccleſiaſtical Perſons who have Dignity and Au- Y- 7: 
thority in our Church 5 and the next to be ſpoken of are Deans, 
and Canons, and Deans Rural. The Dean and Canons make up, 
when joyned together, a Body Politick, which is called a Capitu- 
lam or Chapter, and they govern under the Biſhop in Cathedral and 
Colleyiate Churches, and ſeem to ſacceed inſtead of the Presbyte- 
ries of the Firft Ages, (of which we have ſpoken betore,) and the pry ig 
Dean, who always preſides in the Chapter, anſwers to the Arch- * * 

- Presbyter, or the Head of thoſe Presbyteries, which only were in 

great Cities, which were able to maintain them, even as our Deans 

* and Canons are at this day. Of theſe Presbyteries in great Cities, 

mention is often made by Tgnativs in the Second Century, and Cy- 

prian in the Third, and Ambroſe and Ferox: in the Fourth : And the | 

City and Country Presbyters are contradiſtinguiſhed one from the circ. An.316. 

other, in the Thirteenth Canon of the Synod _._ ht ris 

of Neo-Czſarea, where it is ſaid, That the Coun= 4 rok onal dhe 5 Sues), 22 

try Presbyters ſhall not preſume to officiate in the e5:7& bee: nr xogp [1p:0BuTipwy TAS 

City Cathedral, the Biſhop or City Presbyters being ——— 
there preſent : Where is put a maniteſt difference betwixt the I*pz- 
Pimen ov ® weais, the Presbyters in Country Villages, and the 
Pozofurreyt & md wernns 5 Which Balſamon explains by & Th Em- 
oxg9793 that is, the Presbyters cf the Biſhop, who were his Eccleſia- 
ſtical Senate, and had their Stalls and Places near his Throne, in the 
Cathedral of the City where they did reſide, even as the Dean and 
Canons have at this day, 

The word Decanxs or Dear 1s originally Greek, and comes from 
Ae4gs, ten, becauſe as it ſeems, 1t was uſual for a Dean to be over 
ten : And Sir Henry Spelman gives us an account of ſeveral Sorts and 
Kinds of theſe Deans 3 as a Vilitary Dean, who was ſet over ten 
Soldiersz a Monaſtical Dean, who was over ten Monks 3 a Collegnte 
Dean who was over ten Prebendariesz a Rural Dean, who was over | 
ten ReCtors, or ten Vicars of ten Pariſhes; and in the Diviſion of * | 
Hundreds, the Dean of the Tithing, or the Chief Pledge. We ſhall 
concern our (elves only with two of them, viz. The Collegiate and 
the Rural Dean. R 2 The 


Gloſl in verb, 
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The Rural Deans are ſuch Officers and Miniſters as are appointed 
by the Arch-Biſhop or Biſhop for ſome time, and as they ſce occa- 
ſion, without any Canonical Inſtitution, Ordination, or Inſtallation ; 
and, it ſeems, at firſt were to be over ten Rectors, or Vicars of teq 
Pariſhes, and ſo came to have the Names of Deans Rural : They 

Office ( as the Canoniſts tell us) did much coy. 


Cujus officium eft in cauſis Ecclefiaſti- : ap Jan | 
cls, - rat yraane & tranſm;ſlas exequi, cujus ſit il the execution of Citations to ther Iranſmit- 
ſigillum in talibus eſt authenticum. Vid. ted 5 and their Seal in ſuch Caſer and Matter, 


arcs was Authentical, The learned Knight before. 
Spelman, ib. quoted tells us, That the Dean Rural, in his Opinion, is the fame with 
him who in the Laws of Edward the Conteſlor, 1s called Decanys 

Epiſcepi, the Dean of the Biſhop, becauſe he is created and made 

by him at his Pleaſure, and as he ſees occaſion : And, according tg 

that Law, he was to be a ſharer with the King and the Sheriff, jn 

the Fine of eight Pounds impoſed for the breach of the Peace, viz, 

The King was to have five Pounds, the Sheriff 

Decanus aurem Epiſcopi fi intus Dec ffry Shillings, and he (if the Peace be broke 


natum pax frafta fueric, reliquos decem y 49 : , 
ſolid. In L. L. Edwp. Conf. c. 1 within his Deanary ) the other ten Shil- 
lings. ' 


The Collegiate Dean ( as hath been before noted) 1s he who, 
next to the Biſhop, is ſet over the Presbytery 3 which at the firſt 
( as it ſeems ) conſiſted ar leaſt of ten Presbyters, an«l he, becauſe 
he preſided among them, was fometimes called Arch-Presbyter ; 
and as tc the other Presbyters, they were and are fomerimes called 


Prebendaries, and ſometimes Canons, becauſe they have the Right 
- of a Prebend or Canon in a Cathedral or Colle- 
| Quia in Cathedrali Eccleſia yel Colle» o4.1te Church. For, having by their Inſtitnti- 
plata jus Canoniz vel Przbendiz obtinenc, bf \ FF ney 
Zyuch Deſcript } Juris Eccle). part. 1, $. 3. On ( as one O erves ) rn1s un on among 
others, to aſſemble themſelves in the Church 


Father Paul's to praiſe God at the hours appointed by the Canons, Rents were 

—_ annexed to them for their maintainance, and diftributed among 

Trent, p. 463- them one of theſe ways. For either they lived at a common Ta- 
ble and Charge, as the Regulars, or every one had his portion of 
Rents afligned to him, (which therefore was called a Preberd, and he 
from it a Prebendary,) or, the Service being ended, all was diftri- 
buted amongſt them, every Year, or every Month, or every Day : 

1d. Of Matters From whence they were called Carors, from the word Canon, which 

Benef. N*.66- jn1 the Weſtern Empire ſignified the Meaſure of Wheat, which fſuf- 
ficed for a private Man's Food, or for a Families, or for a Ci- 
ties. - But it ſeems as probable, that they were termed Canorical, be- 
cauſe they were tied to the obſervance of Laws and Carry. 

& 8. The next who has Dignity and Jurx{diction in the Church of Ezg- 
land 1s the Arch-Deacon, who in the Law 1s called Oculus Epiſcopi, 
the Eye of the Biſhop, becauſe he 1s to ſee for him, that in all the 
Churches within his Arch-Deaconry, the Werd of God be fincercly 
preached z the Sacraments rightly and duly adminiftied 3 the Youth 

>: Hen, vir, duly catechized 3 the Church well repaired ; the Rights and Poſteſ- 
c 12. ſions of it carefully preſerved; and many other things of the like 
Archidiacon; Nature well performed. And his ( ourt is to be holden by him or 
incercis Dio- his Officials, where, and in what Places, either by Preſcripiion or 


celeos r« gic- 

nibus, Juriſdiionem cum dignirare obtinent, eamq; vel prout compoſitionem expreſam habenr, vl diuturno uſu 

przicripſerunt, per le vel officiales tuos exerceur. Zouch deſcriptio Faris Eccl. parte 1.5. 3; Cobe Inft, part.g. c. 74. 
Com- 
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Compoſition, he hath Juriſdiction in Cautes Spiritual within his Arch- 
Deaconry. And from him the Appeal 1s to the Dioceſan. 

Refors and Vicars are the laſt fort of our Ergliſh Clergy; and Y. 9. 
they are ſach as by Law are to reſide one in every Pariſh, and are « 
without Dignity and Juriz41Ction, yet they have the Care of Souls, 
and the Government oft their reſpective Churches committed to them : 
by their Ordinary 3 and i Foro Penitentie, the Power of binding Touch, 1. 
and looſing 3 yea, and of repelling from the Sacrament; yet to, 
as that they ſhall certifie their Ordinary thereof in fourteen Days. Rubrick before 
They had formerly, and of Right ought now to have, a Glebe, and '** mn 
the Tithes, and Oblations of their Pariſhes for their maintainance ; 
and what elſe may be faid concerning them, 1s well enough known 
to moſt People : Inſtead of that theretore, I ſhall declare how they 
came to have, and by what Right they hold their Poſſeftions and 
Endowments, by ſaying ſomething of the Jas Patronatzs ;, or, the 
Origin of the Patronage of Churches. 

Ir is a thing very plainin the Writings of the New Teſtament, (as E 5c. 9. 
hath been noted —_— that Men were firſt converted to Chri- * PE ® 
ſtianity, and .Churches firſt planted in great Cities z whereupon 
grew that Name of oppoſition, which was between Chriſtians who 
dwelt in Cities, and Infidels who dwelt in Pages or Villages, that Latin, Pagus- 
the one were called Pagazs, and the other Chrittians. 

And it is very certain, That after ſome ſmall time, the Pagans, 
or the Inhabitants of the Pages or Villages, were alſo converted to 
the Faith 3 and that not only in the Cities, bur in rhe Villages alſo, 
betore the Laws tor Tithes were made, the Clergy lived upon the 
 volunrary Donations and Oblations of the People. 

And it is probable, That then in mo't Villages, all the Land or 
Soil belonged to ſome chiet Lord, and that the reit of the Inhabi- 
tants were but as his Huszbandmen and Servants, to till the Ground 
for him, and had allowance tor their Pains out of the Fruits of the 
Earth at his Pleaſure: So that the Donations and Oblations which 
they conld make, or give towards the building oft a Church or Ora- 
tory, and maintainance of their Paſtor, could be but very ſmall, and 
not ſufficient to anſwer fach Ends and Purpoſes. 

Whence it follows, That it would be wholly at the Will and Diſ- 
cretion of the Lord of the Soil, whether any Allowance ſhould be 
made for the Maintainance of a I*p:ofm0. 'EmyozrO-, a Country 
Miniſter, or any Church or Oratory, built tor Divine Service to be 
performed in; and if ſo, then either that no Paltors were to be 
maintained, nor any Churches built in the Country Villages 3 or 
that the Lords of each Place were to be won and prevailed upon, 
for the Founding and Endowing of them. And nothing 1n all pro- 
bability prevailed more with their generous Minds, than that they 
and their Heirs might have the Honour and Prehemnnence, to dif- 
poſe of them to their own liking. And thusI take this ro be the 
true Origin of that Right of Patrons, which in the Canon-Law 1s 
called Jus Patronatis, and in our Common Law Advowſor ; of which 
the Civilians and Canoniſts, out of Panormitan, do uſually give us Jus Parrona- 
this definition : I: is an Honorary Right, burdenſome and profitable, —_ _ 


oncroſum, & ucile, alicui in Eccleſia cmperens pro eo, 1uod de Diocefſani licentia five conſenſu jllam fundavir, 
conſtruxic vel doravic ipſe vel is 3 quo juſtam cauſam n{bets» Sharrock, Provin. vet, /. 3. Tit- 21. Sir Thomas 
R dley's Vizw of the Ctuil and Eccleſiaſtical Law, pag. 23 3+ 
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accrewing to ſome Perſon, for that by the Leave and Licenſe of the Dio. 
ceſan, he or ſome other, whoſe right Heir he is, and whoſe Cauſe he Lath, 
did found, build and endow a Church, In which Definition may 
be obſerved three Cauſes, inducing the Church of Ged' to grant 
this Right to Patrons 3 and three Effects of this Right upon thoſe 


Patrons. 


The Cauſes are, Firſt, becauſe Princes and Lords of the Soil, out 
of their Devotion and charitable Bounty, gave ſome of their own 
Ground for the ſituation of Churches, and the Inhabitation of Minj- 

| ſters, reſigning their own Right into the hands of the Biſhop of 
the Dioceſs, and ſo dedicating it eveclaſtingly to the Lord. Se. 
condly, Becauſe upon that Ground ſo reſigned, they built Churches 
or Oratories, for Holy Meetings, and Dwelling-Places for the Mef. 
ſengers of Chriſt. And, Thirdly, Becauſe they allowed Maintenance 
both for the Church and the Miniſter. And thele three Cauſes are 
aſſigned in the Definition, by theſe three words, Fundavit, Con. 
ftruxit, Dotavit : And the ſame. thing is ſometimes declared by ſont 
Authors in this old Verſe. 


Patronum facinnt, dos, edificatio, funds. 


The Effects of Patronage : Firſt, An Honour, for by'it he had the 
Right of Nominating and Preſenting a fir Clerk, and the Honour 
of Precedency in fitting in his own Church. Secondly, A Burthen; 
for, as he was Patron, he took npon him the Protection of that 
Church. Thirdly, - A Profit 3 for, if he or his Children fell into Po- 
verty, they were by the Law to be relieved out of the Revenues 
of that Church. And theſe Effects are ſet out in the Definition by 

theſe words, Honorificum, oneroſum &* ntile. 
And all theſe Rights and Prerogatives of Patrons, but eſpecially 
Circ. An. 654, That of Preſentation, have been approved of, and confirmed by the 
Apud Bilſen's Laws of all Nations. In the Ninth Council of Toledo this Canon 
ron *% was made 3 We decree, That as long as the Founders of Churches re- 
15- p <a main in this life, they. ſhall be ſuffered to have the chief Care of thoſe 
Churches, and themſelves ſhall offer meet Refors, 
. __ — - nſdem Boeranan to the Biſhop to be ordained in thoſe Churches ; 
Can 2 OA peo oe and if the Biſhop negle# the Founders, and pre- 
_ ſume to place there any others, let him know, that 


his Admiſſion ſhall be void, and to his ſhame others ſhall be placed in their 
Circ An.541. ſteads, even ſuch as the Founder ſhall chuſe, being not unworthy., And 
before this, the Roman Laws had determined after the {ame man- 
Novel.Conc. Ner. For fo Fuſtinian 3 4 any Man build a Church vr Houſe of Prayer, 
123. and he or his Heirs will have Clerks to be promoted therein, if they al- 
low a Maintenance for thoſe Clerks, and name ſuch as are Worthy, I: 
thoſe which are named be ordained, And as tor the Law of England, 
bs 26. Biſhop Bilſon ( who knew it well enough ) ſaith, 1t d1d nor declare 
the Origin of Patronages : For, ſaith he, Advocations and Preſenta- 
tions are remembred in. Magna Charta, as things long betore currant 
by the Laws of this Realm 3 and the Plea of &%zare 7»pedit, when 
the Biſhop retuſeth the Patron's Clerk, as well tor the Summmonttions, 


as for the Return, is mentioned in the Statute of Marlevridge, Ar. 25, 
of 
r 


*1 
$? 
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of Herry II. From all which it is manifeſt, that the j»s patronatis, 
or right of Advowſon is very ancient, and that not only in other Places 
and Nations, but here in Eregland ; nay, in all probability, 'tis as 
ancient as the building of Churches in Country Towns and Villages : 
For tho? in Great, Rich, and Populous Cities, where the Clergy li- 
ved upon the Donations and Oblations of the Faithful, the Elections 
of Paſtors might perhaps for ſome time appertain to the People, yet 
in ſuch Country Towns and Villages where the Lords of the Soil 
had beſtowed their Bounty, the choice of the Paſtor would be in 
them, and the Livings for Reaſons before alledged, Preſentative 3 
and therefore, ſeeing the Law of this Land knoweth not the begin- 
= of Patronages, and ſeeing they have ſo often been confirmed 
by Parliament, that is, by the full conſent of all the People of the 
Nation, it is an unjuſt Clamour which ſome have made, as if the 
People were deprived of their right of chufing their Prieſt or Mt- 
niſter, where Preſentations are made by the King, or ſome Colleges, 
or private Patronsz For (as Biſhop Sarderſor : _ 
obſerves) what even by the lawful Patron , _ en Tide 
is done in this Caſe, the People have before confenfide. Pral. 9.5-24- 
conſented that he might lawfully do it. 


_ 1 WY 


CHAP. VIIL 


ene cer 


Of che Laws of the Engliſh Church, ang its way of making ' 


Laws. 


The Contents. 


Of the true end of Laws Eccleſraſtical, viz. The Promotion of Piety, 
$. 1. Of the Church of England's great eſteem of the Laws of God 
in the Holy Scripture, h. 2. Of her Articles of Faith, and the Three 
Creeds, & 3. Of her Liturgy, h. 4. Of her eſteem of the Laws 
and Canons of the Four firſt general Conncils, and others truly Pri- 
mitive and Catholical, Qh. 5. Of the Canons of her National Synods in 
former Times, Q$. 6. Of the Canons of Synods ſince the Reformation, 
confirmed by Regal Authority, $. 7. Of the way of making Laws 
Eccleſeaſtical in England, h. 8. This way condemned by three ſorts 
of Men, viz. Papalins, Presbyterians, and Eraſtians, $. 9. Their 

pinions and Reaſons conſidered, h. 10. 


N the three laſt Chapters, we have diſcourſed of the Reformati- 
on, and the chief Governors, and the ſubordinate Governors of 
the Church of Ergland ; and now we ſhall proceed to give ſome 
ſhort account of its Laws. And Man being Coy a.Smamy an Im- 
mortal Creature, and having ſomething to hope tor, and expett be- 
yond this Life, viz. a blefled and eternal Happineſs 3 which yet he 
cannot expe(t' to have hereafter, without performing a true and 


laudable Service to his Maker berez and ſeeing it 1s the Office of the 
Church 


d. 1. 
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Charch to mind this Immortal Creature of his eternal happineſs, 
which he is too prone to forget, and to keep him cloſe to the atts 
of Religious Worſhip, which he is apt to neglect ; it plainly follows 
thence, that the Laws and Government of every particular Church 
ought to be ſuch as may be congucive to eternal Happineſs, by dj. 
refting and guiding Men in the hu of true Piety 3 and ſuch I hope 
to find the Laws of the preſent Church of England'; for true Piety 
conſiſting chiefly in the true krowledge of Go, and the pure Wor. 
ſoip of himz This Church, in all Laws by her made and uled, 
ſeems chiefly and principally to have aumed ar thoſe two ends, viz, 


I. The belping of Men to true and right Notions of the Deity, 
2. The keeping of them cloſe and conſtant to his Worſhip. 


& 2. As to the firſt of theſe, wiz, The helping of Men to right Noti- 
ons of the Deity; This Church hath made it her chieteſt care, by her 
prefering the Laws of God contained in the Holy Scriptures, (in 
which this knowledge is to be learnt) before all other Laws, and 
making them the primary and chiefeſt of all her Laws ; theſe Laws 
ſhe propoſeth to her Children to be read continually, and of theſe 
ſhe makes daily promulgation 3 by her Command the Pſalms are read 
over every Month, the Old Teſtament ofice, and the New thrice every 

Bever, Sermon. Year 3 theſe Holy Records are her continual ſearch, for i them ſhe 
thinks to find eternal Life, as teſtifying of him who is the Author and 
Finiſher of Salvation 3 theſe ſhe declares, theſe ſhe explains, theſe 
ſhe teacheth; becauſe in theſe ſhe is ſure the true knowledge of God 
is to be found more than any where elſe 3 and becauſe ſhe knows 
theſe to be of ſuch an exaCtneſs and perfeftion, that all Laws made 
before them are not to be compared to them, and all Laws to be 
made after them, ought to be made and ſquared by them, they 
being» ſuch an exact and perfe&t Rule of Manners, that as a Stan- 
dard of all Laws, thev are to continue ſo long as the Sun and 
Meon endureth; for we are not to ſubmit to any Laws to them 
repugnant 3 no, tho' an Angel from Heaven ſhould come to deli- 
ver them, ſuch 1s their excellency ! ſuch their perfeCtion ! of which 

F.2:c. 5-55: ſomething has been ſaid in another place. 

But their perfection above all other Laws may farther appear 
from this, becauſe; they manifeſt the Will and Mind of God in ma- 
ny things, unto which the Law of Nature or Reaſon doth not reach; 
and- therefore, where the Law of reaſon is either weak, as in the 
finding out of ſuch Truths as are very remote from its firſt and ge- 
neral Principles, or deficient, as it is in all things beyond its Sphere 

———_ 4e as for Inſtance, in all the Myſteries of Faith, there we are to have 
Coſc. $. 26. a recourſe to the Law of the Holy Scriptures, as to a Light ſhining in 
i Pete 1.19 2 dark place. And to this the Church of England has recourſe upon 
all occaſions, making it a Rule and Standard for the proving and 

trying of all her other Laws: So that no Church in the World doth 

more endeavour, that her Children may have right Notions of the 

Deity, than the Church of England doth, by her conſtant declaring, 
promulging, teaching and explaining the Laws of God in the Holy 
Scriptures, in which the knowledge of God is to be found ;z and by 

her 
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her appealing on all occaſions to them, for the proof and tryal of 
all her other Laws. | | 
Another way uſed by the Church of Ergland, to Imprint true $ 3; 

Notions of the Deity, upon the Minds of her Children, is, her pub- 
lick profeſſing of the Three Creeds, and ſetting forth, and openly 
declaring to all the Churches of God, in, and by Articles compoſed 
and made by her Biſhops,and others in Convocation in the Years 1552. 
and 1552. what her own Notions are of the Godhead, and the Three 
Perſons thereof, the Father, Son, and Holy Ghoſt, and what her be- 
lief moreover is concerning many other Poirits. In the firſt Article 
whoſe Title is, Df Faith in the Holy Trinity, ſhe declares, That 
there is but one living and true God, everlaſting, without Body, Parts, 
or Paſſions 5, of infinite Wiſdom, Power, and Goodneſs ; the Maker and 
Preſerver of all things _ and inviſible and that in Unity of this 
Godhead, there be Three Perſons of one Subſtance, Power, and Eternity 3 
the Father, Son, and Holy Ghoſt. In the Second, whoſe Title is, Of 
the TWow, 02 Son of God, which was made very Dan ; ſhe declares, 
That the Son, which is the Word of the Father, begotten from everlaſting 
of the Father, rhe very and eternal God, of one Subſtance with the Fa- 
ther, took Man's Nature in the Womb of the _ Virgin, of her Sub- 
ſtance : So that two whole and perfe Natures, that is to ſay, the Godhead 
and Manhood, were joyned together in One Perſon, never to be divided, 
whereof is One Chriſt, very God, and very Man, who truly Suffered, was 
Crucified, dead and buried, to reconcile his Father to ws, and to be a 
Sacrifice, not only. for Original (Guilt, but alſo for the aFual Sins of Men. 
In the Fifth, whoſe Title 1s, Df the Holy Ghoſt, ſhe: declares, That 
the Holy Ghoſt, proceeding from the Father and the Son, is of one Sub- 
ſtance, Majeſty, and Glory, with the Father and the Son, very and eter- 
nal God. And I believe, that as yet no Church in the World has 
declared her Sence, about theſe great Articles of Faith, in more fit, 
more plain, and more proper words than theſe are. In the Eighth 
Article, whole Title is, Df the Thxe Creeds, ſhe declares, That 
the Three Creeds, Nice Creed, Athanaſius's Creed, and that which is 
commonly called the Apoſiles Creed, ought thronghly to be received and 
believed : For they may be provd by moſt certain Warrants of Holy 
Scripture. 


Concerning the Three Creeds. 


'S the Three Creeds, I intend to ſay ſomething in this place, I 6c. 8.5. 3; 
# and to give ſome ſhort account, why there came to be Three 

Creeds 1n the Church of Chriſt, and why they are all Three uſed in 

molt Churches of the Weſt; and in particular, the Church of Ezg- 

land. And this Thope will not be accounted of, as any tedious di- 

grefltion 1n a Treatiſe about the Origin of Laws, ſeeing it is but a 

ſearch ito the Riſe and Origin of our Creeds, in which are contain- 

ed the Laws of our Faith, 
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2 Tim, I. 13. 


Mat, 28. 19. 


Of the Creed commonly called the Apoltle's Creed. 


His Creed, which bears the Name of the Apoſtles, has been 
thought by many to be really theirsz and that it is that very 
form of words ſpoken of by St. Paw, where he exhorts Timothy tg 
hold faſt the form of ſound Words; For the word warrymons (lay they) 
imports a Breviate or Summary of Faith, or ſuch a Compendinm of 
what is to be believed as this Creed 1s3 or a Rule or Square where. 
by the Do&rines of all ſach as would afbiſt in the building of the 
Chriſtian Church ſhoald be framed and tryed; For the Apoſtles be. 
ing ordered by our Lord to go Teach all Nations, but withal to 
ſtay at Jeruſalem till they were empowered from on high, it ſeems 
probable, that while they ſtayed there, and betore their ſeparation 
and departure into the ſeveral Quarters of the Earth, they did con- 
ſtitute ſome forme of ſound words, which (hould be as a Rule of Faith, 
to be profeſled by all, who by Baptiſin, were to be admitted into the 
Fellowſhip of Chriſt's Religion, and a touchſtone whereby all Preach- 
ing and Propheſying ſhould be tryed. And other places there are 
which ſeem to Import the ſame thing, as that of Roz. 12.6, Let ws 
Propheſie according to the proportion of Faith, where, by aaa Ti; 
miczws the Proportion or Analogy of Faith, feems to be implied a 
Symbol of Belief, or a Rule of proportion tor what was to be taught, 
and by which all Propheſying and Teaching ſhould be examined, 
Irenews, a Writer of the Second Century, is quoted upon this 
| account, who ſaith, That the Church planted in all 
places to the ends of the Earth, did from the A- 


Eccleſia per univerſum orbem uſque ad 
fines terrz ſeminata, & ab Apoſtolis, & a 
diſcipulis eorum accepirt cam fidem, quz 
eſt in unum Deum patrem omnipotenrem 
qui fecir coclum & rerram, &c. £16. 1. cap.2. 


poſtles, and their Diſciples, receive that Faith, 
which is to believe in one God the Father Al. 
mighty, &c. reciting there the Apoſtle's Creep 
at large. | 


And ſo is Tertulzan, a Writer of the ſame Century, who ſaith, 
Hanc regulam Thzt this Rule (meaning the Apoſtle's Creed) came down from the be- 


abinitioEvan- ©, _. 
gelii decurrif. £79717ing of the Goſpel. 


ſc. Cont. Prax. And Ruffines, a Prieſt of Aquileza, writ an Expoſition of the A- 
Cap. 2, poſtles Creed, Circ. Ar. 390. and faith, That there were 1/uſtres 
- traFatores, other famous Writers, who had done the ſame thing be- 


fore him. 


And the Council of Nice, Ar. 325. look*d npon this Creed as a 
# brief Compendium of Faith, which had been of uſe in the Church long 
before that time : And that Creed which was ſet forth by the Fathers 


of that Council, is thought by ſome to be but only an Explanation 
of this: And 'tis faid, That Marce//us, Biſhop of Arcyra, who was 
one of the Fathers of that Council, did, at his taking leave of it, 


leave behind him the Apoſtles Creed, as the Profeſſion of his Faith, 
Vid. Dr. Ham- 4 told them he had received it, ag 7 xgT2 I) aegyiror, from 


mond in Fun- 


dam. c. 8. $.5, his Predeceſlors in the Lord : And the very fame alſo he Inſerted 

into his Profeſſion of Faith to Julizs, Biſhop of Rome, as Biſhop 
In diatrib3 de &/2er obſerves out of Epiphanius Her. 72. where he tells us allo, 
Rom. Eccl. That it was moreover received in ſome Churches of the Welt after the 
Symb.Vet. ali- (2,ye manner as Marcellus propoſed it 5 So that it ſeems to have all 


iſque non lot- 


ge ab inirio, the Marks of an Apoeſtolical Tradition, as having been received and 


uſed 


—_— 
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uſed, in all Places, and at all Times, and by all or moſt Chri- 
ſtians, 

It hath alſo been thought Apoſtolical by late Authors of good 
account, We have ( faith Mr. Hooker } received from the Apoſtles of tbe 
our Lord Jeſus Chriſt , that brief Confe|ſton of Faith, which has been 
always _—_ the Church, and a Mark to aiſtingniſh Chriſtian Ment 
from Jews and Infidels. And Arch-Biſhop Bramhal's words are fall 
to this purpoſe : The Apoſtles (faith he) delivered the Creed to the Schiſm guard- 
Church, and they did it by Oral Tradition; and this is that famous Tra- © ap: 11, 
dition, much mentioned by the Fathers, which you Papiſts do altogether 
miſapply, to the juſtifying of your new Patches. And thus it appears, 

hat ſome Writers, both Ancient and of a later Date, have judged 
the Creed called the Apoſtles Creed, to be truly and in very deed 
Apoſtolical]. 

But there are others of as great Fame and Note, who have 
judged otherways, and have plainly ſhewn, That tho? in all the 
Churches both of the Eaſt and Weſt, there was always but one 
Low, one Baptiſm, and one Faith, according to that of the Apo- 
ſtle, Epheſ. 4. 5. Yet the Symbol of Faith which was uſed in the 
Worſhip of that one Low, and at the receiving of that one Baptiſm, Vid. Uſher 
was not always, and in all Places, in one and the ſame form * bn " 
Words. And as to the Apoſtles, they needed not any Form where- 
by to ſquare and regulate their Dodtrine when far diſtant from one 
another, ſecing they were all of them to be guided by an unerring 
Spirit. And, in all probability, the Symbol of Faith at firſt, which 
was to be propoſed to, and profeſled by all the baptized, was no 
more than a ſhort Form of Words, whereby they declared their Be- 
lief in the Holy Trinity. For no more we find to be given in Charge 
by Chriſt; Go (faith he tothe Apoſtles) and teach af Nations, bap- Math. 28.19. 
tizing them in the Name of the Father, and of the Son, and of the th. 
ly Ghoſt. 

_  -M _—_ ſprang up, ſaith Voſſins, whoſe Authors and Patrons * 
would ſtill be called Chriſtians, then was the True Church of Chriſt forced kg 
to add other Words to this ſhort and ſimple Form, that ſo the DoFrine 1. Thel. 29. 
of the Church, and her true Sons, might be diſcerned from Hereſie and 

exeticks. And from thence we have a clear account, why moſt of » 
the Additions to the Symbol of Faith, were firſt made in the Greek 
Church, becauſe there was the riſe and Origin of moſt Herelies. 

The learned Voſſius doth plainly ſhew, That the Creeds of moſt 1b. Diſferr. :. 
Churches, about the Year 400, were divers, and differed in Words wo _ 
and Scntences, ſome more, and ſome leſs, from that which is now 
ſad to be Apoſtolical, as may be ſeen ( faith he) by any who will 
take the pains to compare them. And I cannot think of a better 
way, of ſcrting things relating to this Matter in a clearer light, than 
by laying betore the Reader ſome of the Ancient Creeds, both of 
the Eaſt and Weſt ; for ſo at one view he may be able to diſcern how 
they one'differ from another, and from that which now goes under 
the Name of the Apoſtles Creed, And firſt, 


S 2 Of 
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Of the Ancient Creeds of the Churches of the Eaſt. 


Ernſalem, (aith Biſhop Uſher, was the Mother of all other Churches, 
J and a Creed there in uſe, or rather, the beginning of a Creed 
he gives us out of the Ancient Liturgy, attributed to St. James ; 
which is as followeth. 


8 Tus do &s ive Ocdy Thenter marr Beleive in God the Father Almighty, Maher 

; updTe2, ron Thu $egve t Tying 3 6's fue of Heaven and Earth ;, and in one Lord Jeſus 
Kvuecor *Inosy Xergov, F yBW 7% —- : R 
ins 5% EupBins + aigues. Apud Uſher, Chriſt, the Son of Gods and inthe other Articles 
ib. pag- 10. of the Symbol of Faith. 


The Creed of Alexandria may be ſeen in that produced by Ari. 
#5, to the Emperour Conſtantine, when he would have been thought 
Orthodox. It is extant in Socrates Scholaſticus, whoſe Greek, to 
avcid tediouſneſ(s, we {ball here paſs by, and give it only in Ezeliſþ, 
out of the beſt and laſt Tranſlation z and for the ſame reaſon we 
ſhall omit alſo the Greek or Latin, of thoſe other Creeds hereafter 
to be produced, ſeeing in the Collating of ſome of them, one with 
another, it would be both to me and the Reader very troubleſom, 
But we ſhall take care that all our Tranſlating be true and agree- 
able to the Original. The Creed produced at that time by Ar:xs to 


Conſtantine M. was as followeth. 


Socrates Eccl. E believe in one God the Father Almighty 5, and in the go - 
on —— wW ws Chriſt his Son, who was made by hin before all Worlds : God 
Camb. 1683. the Word, by whom all things were mage, that are in Heaven, and that 
are in Earth ;, who came down from Heaven, and was incarnate, and ſuf- 
fered, and roſe again, and aſcended into the Heavens 5 who alſo ſhall 
come again to judge the a and the dead. In the Holy Ghoſt, and in 
the ReſurreFion of the Fleſh, and in the life of the World to come : And 
in the Kingdom of Heaven, and in one Catholick, Church of God, from 


one-end of the World to the other. 


We have alſo the Creed of Exſebivs, Biſhop of Ceſarea, in his Fpi- 
ſtle to thoſe of his Dioceſs, which he produced before the Fathers 
at the Council of Nice 3; which is as followeth. : 


cm E believe in one God the Father Almighty, Maker f all things 
x, cap. 8. viſible and inviſible : And ir one Lord Jeſus Chriſt, the Word 
Edit, Przdi. ,® God, God of God, Light of Light, Life of Life, the only begotten 
on, the Firſt-bort: of every Creature, begotten of God the Father before 

all Worlds ; by whom dlfo all things were made , who for our Salvation 

was Incarnate, and converſed amongſt Men ; who ſuffered and roſe again 

the third Day, he aſcended unto the Father, and ſhall come again in 

Gl to judge the quick and the dead : We alſa believe in one Holy 

3 fl 


Vo 78 faith, That when the Nicene Fathers went about to con- 
fute Arizs, and to add ſomething to that Creed which was uſed be- 


fore in the Churches of the Eft, in all probability they _— 
ree 
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Creed which was of uſe in moſt Places, and in the greateſt and moſt 
famous Churches ; and therefore we ſhall have the Creed which was 
of uſe in the Eaſt before the Council of Nice, if we ſubſtrat from 
the Nicene Creed that which was added to it by thoſe Fathersz and 
then (faith he) it will be ſuch or ſuch like. 


Believe in one God the Father Almighty, Maker of all things viſible Voſſus de 
and mviſible : And in one Lord Feſws Chriſt, the only begotten Son = x 
of God ; who for us Men and our Salvation, came down from Heaven, The. 47, 
and was Incarnate, and was made Man, and ſuffered, and roſe again the 
third Day from the dead, and aſcended into Heaven, and ſhall come 
again to judge both the quick and the dead: And in the Holy 


Ghoſt. 


—— 


Of the Ancient Creeds of the Churches of the Weſt. 


A S to the Churches of the Weſ#, the moſt famous in all Times 
was that of Rome : And an Ancient Creed of that Church 
Biſhop Uſher gives us, out of a Greek Pſalter of Pope Gregory, as 
the Title of it is, tho' the writing of it 1s of a far later Date. It 
1s to be ſeen in the Library of Benet College in Cambridge. And the 
Creed is both in Greek and Latin; but the Greekis writ in Latiz Cha- 
racters 3 and we ſhall give it in Ergliſh. 
Believe in one God the Father Almighty; And in Teſus Chriſt his Uſher de 
only Son our Lord : Who was of the Holy Ghoſt, Riker: the Virgin _ Aung 
Mary. Who ſuffered under Pontius Pilate, was crucified and buried. pag: 5+ 
The third Day he roſe again from the dead. "He aſcended into Heaven 
and ſitteth at the right-hand of the Father, From whence he ſhall come 
to judge both the quick and the dead. T believe in the Holy Ghoſt. The 
holy Church. The Remijſion of Sins ;, and the ReſurreFion of the Fleſh. 


Amen. 


The Church of Aquileza was another famous Church in theſe We- 
ſtern Parts3z and their Creed is that _ which Ruffinas the Prel- 
| byter made his Expoſition, Circ, An. Dom. 390, as was ſaid before, 
and was as followeth. 


Believe in God the Father Almighty, inviſible, and impaſſible 3 And volts, ib, 
in Jeſus Chriſt his only Son our Lord, who was born of the Holy Gho _ L. 

and the Virgin Mary, crucified under Pontius Pilate, and was buried z (.,*** " 

He dcſcended into Hell, the third Day he roſe again from the dead ; He 

aſcended into Heaven, and ſitteth at the right-hand of God the Father 3 

from thence he ſhall come to judge the quick and the dead; and in the 

Holy Ghoſt, the holy Church, the Remiſfion of Sins, and the ReſurreFion 


of this Fleſh, 
The Creed of the Church of Spain was exhibited by Etherius 


Oxamenſis, againſt Elipandus Arch-Biſhop of Toledo, Circ. Ar. D. 785, 
and was as followeth. | 


I Be- 
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Believe in God the Father Almighty 3 and in Jeſus Chriſt his only 

Sor, our God and Lord ;, who was born- of the Holy Ghoſt, and of 
the Virgin Mary. Suffered under Pontius Pilate. Crucified, and by. 
ried, He deſcended into Hell, The third Day he roſe again alive from 
the dead. He aſcended into Heaven, Sitteth at the right-hand of God 
the Father Almighty. From thence He ſhall come to judge the quick 
and the dead, IT believe in the Holy Ghoſt, the holy Catholick Church, 
The Remiſſion of all Sins. The ReſerreSion of the Fleſh, and Life ever. 
laſting. Amen. 


The Creed of the Gal/icar Church we have in Jrenens, in the place 
above-cited, and here we ſhall ſet down ſomething more of it than 
we did in that place. It is as followeth. 


Believe in one God the Father Almighty ; who made Heaven and 

Earth, the Sea and all therein'is 5 and in one Feſus Chriſt the Son 
of God, Incarnate for our Salvation, and in the Holy Ghoſt who by the 
Prophets ſpake the Diſpoſitions of God, and the coming, and the Gene- 
ration by the Virgin Mary, the Paſſion, the ReſurreFion from the dead, 
and the Aſcenſion of fo Chriit our Lord in the Fleſh into Heaven, 
and his coming from Heaven in the Glory of the Father, &c. 


As to the Ancient Creed of the Britarnick or Saxon Church, Biſhop 
Uſher found two Copies of it 3 one in Greek, writ in Arglo- Saxon 
Characters, at the end of the Latin Pſalter of King Ethelſ#ar in the 
Cottoniar Library 3. which was writ, as he found by the Rules of the 
Kalender at the beginning of it, long before the Days of Ki 
Ethelſtan : The other in Latin, at the end of an Ancient Greek an 
Latin Book in the Publick Library at Oxford, bearing the Title of 
Atorum Apoſtolicorum, in great Letters, and with ſome Barbariſms, 
and anſwering one to the other 3 which out of the Biſhop's amended 


Copies is thus in Ezgliſh. 


| Believe in God the Father Almighty; And in Jeſus Chriſt his only Son, 
our Lord , who was born of the Holy Ghoſt and the Virgin Mary, 
who was crucified under Pontius Pilate ard buried ; the third Day 
he roſe again from the dead, he aſcended into Heaven, and ſitteth at 
the right-hand of the Father , from whence he ſhall come to judge the 
quick and the dead. And in the Holy Ghoſt, the Holy Church, the Re- 
miſſuon of Sins, and the ReſurreFion of the Fleſh. 


I ſhall only here add the Rowan Apoſtolick Creed, Ancient and 
Modern, and diſtinguiſh the Additions which have been made 
to the former, by writing them in different Characters, 


I Believe in God the Father Almighty, Baker of Heaven and Earth, 

And in Jeſus Chriſt his only Son our Lord. Who was Conceived of 
the Holy GhoSt, born of the Virgin Mary. Suffered under Pontius Pi- 
late, was crucified, bead ard buried. Ie deſcended into Þell. The 
third Day he roſe again from the dead ; He aſcended into Heaven and 


ſitteth at the right-hand of @0d the Father Almighty. From _ 
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he ſhall come to judge the quick, and the dead. I believe in the Holy 
Ghoſt, the holy Catholick Church. The Communion of Saints. 
The Remiſſuon of Sins, the Reſurretion of the Fleſh, and Life ever- 
laſting. Amen. 


And now having ſet before the Reader's Eyes the Creeds of moſt 
Churches both Eaſt and Weſt, he may eaſily diſcern how thote of 
the Eaſt differ from thoſe of the Wejt 5 yea, and moſt of them from 
one another, and a!l from that which now at this Day carries the 
Name of the Apoſtles Creed, and how the Modern Symbolum Roma- 
num Apoſtolicum difters from that which was in uſe in that Church 
a thouſand Years ago; and now I ſhall leave him to judge, whe- 
ther it can be probable, that this Creed was made and compoſed by 
the very Apoſiles themſelves while they made ſome ſtay at Feruſa- 
lem, before they went to preach unto and baptize all Nations. 
'Tis plain, That ſome Churches made ſuch Additions to their Creeds 
as are not to be found in this 3 ſome differed from it in the way of 
expreſling the ſame thing 3 and others left out ſome of thoſe things 
which are now contained in it, which ſurely no Charch would have 
done if ſhe had thought it to have proceeded from the Apoſtles ; 
nay, even at Jeruſalem it ſelf, where this Creed was thought to be 

' made 3 another Symbol of Belief was propoſed, taught and cx- 
pounded by Cyril, when he was a Catechiſt, In a word, the Apo- 
ſtles Creed was never uſed in the Greek Church, nor is uſed there at 


this Day. | 

As to what has been ſaid to prove it Apoſtolical, the Scriptures pro- 
duced may well admit of anorher'Fxplicaion 3 and the Creeds pro. Pt 
duced by Irenens and Marce//xs, as may be ſeen by their Forms be- 7 


fore produced, were not ſuch as that which is now call'd the Apo- 
ſthes Creed, As to the Authors, who were of that Opinion, tho? they 
were Men of great Note, yet did they not perhaps make ſuch a deep 
ſearch into the Riſe and Origin of this Creed as they might have 
done 3 and truly the Arguments of Yoſſzus are ſo cogent, that I can- 
not ſee how they, or any others, who would maintain this Creed to 
be Apoſtolical, can ſtand before them. *'Tis moſt probable therefore, 
that this Creed came to be ſuch as now it 1s, by making Additions 
pro hic &* nunc, by the Roman Church, to obviate the growth of 
Hereſies. 


Of the Creed commonly call'd the Arhanaſian Creed. 


S to the Athanaſian Creed, Authors are of different Sentiments; 
A ſome are very poſitive, and affirm without any heſitation, that 
it was really made by Athanaſins himſelf : So Mr. Hooker, where he Ec = : 
faith, That the Creed of Athanaſius firſt exhibited to Julins Bilhop of OE ROOETY 
Rome; and afterwards ( as we may probably gather ) ſent to the Em- 
peror Jovinian for his more full Information concerning that 
Truth, which Arianiſm: did ſo mightily impugn, was both in the 
Eaſt and Weſt Churches , accepted as a Treaſure of ineſtimable 
my by as many as had not given up the very Ghoſt of Be- 
cf, 


Bo 


Others 


i 
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Others ſpeak more doubtingly, as Biſhop Jewel in his Anſwer to 
Harding about the Engliſh Confeſſion of Faith 5 where he ſaith, The 
ag 'I* Creed which bears the name of Quicunque vult, was compoſed as ſame 

Circ, An. 354. think by Athanaſius, as others by Euſebius Vercellenſis. 

The Learned Dr. Cave, my very good Friend, thinks, that the 
moſt probable conjecture abour the Original of the Athanaſiar Creeq, 
is, that 'twas compoſed by Vigilius Tapſenſis, an African Biſhop (who 
flouriſhed a little before A. 500) and who publiſhed ſeveral other 

CO: Ec- things under Athanaſexs”s name : And that 'twas firſt mentioned un- 
lib. & —_ der Athanaſius*s name by Theodulphus Anrelianenſis, a little before 
the Year eight hundred. 

And others think it was compoſed by ſome French or Spaniſh Dj. 
vine, and not before the days of Pipir or Charles the Great; and 

Deſert ſccunda de crib. ſymb. Thel. to that Opinion Voſſuus was inclin'd. Sed Ofe. 
24. in fine "HR rius aurem vellit & admonnit : But the great 
Quod idciro monendum efle duxtz ne 7Jzep admoniſheth him, and adviſeth him, not 
nn cr Rag to ſuffer himſelf to be drawn away by ſuch a 
perſuaderj ribj patiaris. Epiſt. ad Gerard Conceit, and ſhews, that the Atharaſrar Creed 
ON CEN. is much more ancient, by producing two Co- 
pies of it, one out of an Horology of great Hymns belonging to 
Thecara, a Conſtantinopolitan Monk, and brought from thence by 
Ravins, which he has given us as he found it interpolated in a Manu- 
ſcript then in the hands of Patritizs Junizs 3 and another out of a 
very ancient Book of Hymns, writ part in Latiz, and part in Iriſh, 
; in both which *tis attributed to the Synod of Nzce, the Title of the 
| firſt being, A Compendium of Faith by the Synod of Nice, and in 
the other 'tis noted, that 'twas compoſed in the Synod of Nice by 
three Biſhops, Enſcbius, Dionyſixs, & Nomen tertii neſcimus ; for {0 
faith he, 'tis there writ. And the ſaid Learned Biſhop farther de- 
clares, That in thoſe Pſalters which are in the Cottorear Library, 
whoſe Pictures and Letters ſhew them to be no leſs ancient than 
the days of Pope Gregory the Firſt, this Creed bears the Title of 
Athanaſius of Alexandria. And laſt of all, that Hincmar, a Biſhop 
of Rhiems, 1n his Capitulars to the Presby- 
_ Ur ſermonem Arhanafii de fide, cujus ters of his Paroche, A. D. 852. in the firſt of 
initium eſt, * Nuicunque walt, memoriz 
quiſquam commender, & ſenſum illius them, commanded, that every of them do 
——_—_— _ py oy —_—_—_—_ learn by heart the Creed of Athanaſius , and 
Simod. Bd. apud Uſher ubi ſupra, Make himſelf able to give the meaning of it 
in vulgar and uſual words. By all which it 
appears, that this Creed was then well known, and went under 
{ the name of the Creed of Athanaſiys. Yea, and one would think 
it was ſo well known, as that 'twas uſed in the publick Offices, ſee. 
ing the Prieſts are here commanded to ſtudy it, that they might be 
able to explain; it to the People 3 But it it had been compoled by 
- = | ſome French or Spaniſh Divine, in the days of Charlemaign, that is, 
þ but ſome half a Century before, Hincmarys ſurely would never 
y , have call'd it Sermonem Athanaſtii de Fide, the Sermon of Athanaſius 
concerning the Faith, Therefore it muſt be concluded here againſt 
Voſſins, that this Creed is of an higher Origin than the days of Charle- 
m4ign. Whoſoever compoſed it they left an ineſtimable Treaſure (as 
Mr. Hooker ſaith) unto the Church : For 'tis an excellent Explanati- 


on of the Catholick Faith -againſt Arizs and his Adherents, which 
ſhews 
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ſhews it in my Opinion to be very ancient, whotoever were the 
Compoſers of it, whether all the Fathers of the Council of Nice, 
or Three Biſhops by them appointed, or Enſcbivs Fercellenſis, or A- « 
thanaſius. | | 

ml at this day are much offended at it, becauſe of its damn- 
ing all thoſe at the beginning and end of it, who do not rightly 
believe the things contained in it, ſuppoling that ſome of them are 
above the Capacities of many. But the anfwer which Pope Leo 
gave to the Meſſengers which were ſent to him at the time of the 
Council of Aquiſgranu, to conſult him whether the Fil:oque ſhould 
be added to the Conſtantinopolitan Creed, may give a fatisfattion 


_ 


to ſach Men. The Queſtion propoſed was, 
If any one did not know or believe , whether he 
conld be ſaved or no? Anſw. Whoſoever can at- 
tain to this by the ſtrength of his Underſtanding, 
and knowing it, will not believe it, cannot be 
ſaved. For there are many high Myſteries 
of Faith, of which this 1s one, which many 
can, and which many, by reaſon of Immatu- 
rity of Age, and weakneſs of Intelletuals, can- 
not underſtand : And therefore, as we ſaid 


N. $i quis neſcirer, vel ira non credide- 
rit, num falvus efſe poreric? Reſp. Quil- 
quis ad hoc (enſu ſublimiori percingere 
poreſt, 8 id (cire, aur ira (ciens, credere 
noluerit , ſalvus eſſe non poterit. Sune 
enim multa, & quibus iſtud unum eſt, ſa- 
crz fidei alriora myſteria, ad quorum in- 
dagarionem perrtingere multi valent: Mul- 
el vero auc Zraris quantirare, aut intelli» 


gentiz qualitate przpediti, non valent: 


Er ideo, ur prediximus, qui potuerit & 
noluerir, ſalvus efſe non poruerit. Ap. Voſ. 
de tribis ſymb. deſert, tertia. The. 30. 


before, He that can underſtand, and will not 
believe cannot be ſaved. For the meaning is, not that every one 

is damned who doth not conceive aright of the difference of Na- 

ture and Perſon in the Trinity, or of the eflential and perſonal At- 

tributes 3 but that thoſe who deny the Deity of Chriſt, or ( as one p,arine of 
lacdly hath expreſledit) thoſe who ſet up in oppoſition to it the Wor- the Trinity 
(hip of a mere Creature as God, or the Worſhip. of more Gods than | =: ag 
One, ,or who wiltully rejects this Article of the Chriſtian Faith, compared. 
when 'tis duly propoſed to them, are guilty of a damning Sin. For 7-7 2- £4. 
even the disbelief of Chriſtianity it elf, is not to be ſuppoſed to III. 
be' the cauſe of Mens Damnation, but where the Dodrine of the 

Goſpel hath been propoſed in a way of Credibility. If then when 

this Doctrine of the Godhead of Chriſt, and of the Holy Trinity, 

is propos'd to Mens minds in as fair and as eafte terms as 1s poſlible, 

and they will not conlider it, nor weigh the Argument on both fides 
impartially, but with fcorn and contempt rejett it, and endeavour to 

bring reproach upon Chriſtianity tor the ſake of it, and diſturb the 

Peace of the Church about it 3 ſuch cannot be ſaid to receive or be- 

lieve it faithfully, and by ſuch Sias they do run the hazard of Pe- 

riſhing everlaſtingly. 


: of the Nicene and Conſtantinopolitan Creeds. 


S. the growth of Vices begets Laws, ſo the ſpringing up of He- 
relies cauſed explanations of,. and additions to be made to the 
Creeds of moſt Churches 3 as hath been ſaid before : Now moſt 
Herefies ſprang up in the Eaſt; and that of Ari«s of all others of 
the firſt Ages, gave the Church of Chriſt moſt trouble, It forced 
the Emperocur Conſtantine to call a General Council about it at Nice 
in Bithynia, An. 325. conſiſting of 318 Biſhops : And the other He- 
rclies which ſprung from it, or were fomented by it, cauſed Theo- 


doſons 


_— 
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doſins Sen, afterwards, viz. Circ. An. 381. to call another Gehera] 
Council at Conſtantinople, confiſting of 150 Biſhops. In both 
theſe Councils were made ſuch additions to, and explanations gf 
the ancient Creeds, as was thought neceſlary for the obviating ang 
condemning of the growing Hereſies of thoſe times, The Niceye 
Fathers againſt Arizs explained and added ſome words to the an. 
cient Creed of the Eaſtern Church 3 and the Conſtantinopolitan Fa. 
thers either made, or confirmed and Ratified fome Additions an4 
Explanations which had been made of that Creed which was «ſt. 
blithed by the Conncil of Nice 3 which I will here preſent to one 
view, by ſetting down the two Creeds, viz. That of Nice, and that 
of Conſtantinople, and ſhewing the Explanations, Interpolations, 
or Additions by different Letters, by which, at one caſt of the Eye, 
may be diſcerned with eaſe the Three Creeds, viz. the old Creed 
of the Churches of the Eaſt, the Nice Creed, and the Conftantinopolitay, 


Fee Volſu The old Creed of the Eaſtern Church interpolated by the 
by deere pri, } | Nicene Fachers. 

See fir oh W- believe in One God, the Father - Almighty, Maker of all thing 
wm nntag  wifble and inviſible and in oze Lord Jeſus Chriſt, the Son of 
r.cap. 8. Eng, God, the only begotten of the Father (that is) of the Subſtance & 
1533.-"* the Father 3 God of God, Light of Light, Uery God of Uery God, 


Begotten not Bade ; of the ſame Subſtance with the Father , by 
whom all things were made, that are in Heaven, and that are in 

th; who, for us Men, and for our Salvation, —— and wi 
ncarnate, was made Man, ſuffered and roſe again the Third day : Bt 


aſcended into Heaven, he ſhall come to judge the quick and the dead; 
and in the Holy Ghoſt. 


The Nice Creed with the Additions of the Conſtantinopolitan 
Fathers. 


|| Believe in one God the Father Almighty, maker of Heaven and Earth, 

(and) al things viſible and inviſible 5 and in one Lord Jeſus Chriſt, 
the only Son of God, begotten of the Father Befoze all TUlozids ; God 
of God, Light of Light, very Go f very God, begotten not made 5, of the 
Jame Subſtance with the Father, by whom all things were made why, 
for us Mer, and for onr Salvation, came down from Heaven, and was 
Ircarnate bp\ the Holy Ghoſt of the Uirgin Mary, and was made Man ; 
And was Crucified fo2 us under Pontius Pilate ; he ſxfered and was 
buried ; 4nd rae again the third day accoding to the Scriptures ; H: 
aſcended into Heaven , and ſitteth on the right hand of the Father 
And he ſhall come again with glow to judge the Quick. and the Dead, 
whoſe Kingdom ſhall have no End; 44 I believe i the Holy Ghoſt, 
the Lozd and giver of Life, who p2oceedeth from the Father, who 
with the Father and the Son together is wozſhipped and glozified ; 
who ſpake by the J2ophets. And J believe one Catholick and Apo- 
ſtolick Church, J acknowledge one Baptiſm fo2 the remiſſion of 
Sins, and J look fo2 the Reſurrection of the dead, and the Life of 
the Wold to come, Amen, 


Here 
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Here I ſay, the Reader at one view may behold three Creeds, viz. 
The old Creed of the moſt famous Churches of the Eaſt before the 
Nizene Council, the Nice Creed, and the Conſtantinopolitan Creed. 
And after he has a little confidered and compared them, he will 
calily perceive, That the Conſtantinopolitan Fathers made theſe two 
Subſtractions from the Nicere Creed 3 Firſt, That explication of the ; 
generation of the Son in theſe words, 7&7» & Tis snxs T4 Fares, _ IÞ. P. 
(that is) of the Subſtance of the Father, becauſe they thought this ſuf- 
ficiently comprehended in the word, $gsaÞ-, which quickly fol- 
lows. Secondly, Theſe words, mw 7+ cy Tois Segrais % mw o Th yi, 
which are in Heaven, and which are in Earth, becauſe immediately 
before 'tis ſaid, Ai £ mw 77m tHvero, by whom All things were made, 
which comprehends the other. 

As to the Additions made to the Nicene Creed, ſome make a doubt 
whether they were made by this Council, or before it. The Learn- 
ed Uſer produceth two other Creeds, which, as he proves, were 
both extant before the Council of Conſtantinople : One of the 
Church of Jernſalem explained by Cyril, as a Catechiſt, and the 0- 
ther to be found in Epiphanizs, in fine Anchorati. Voſſuus has colla- 
ted the firſt with the Conſtantinopolitan Creed ; And I ſhall here ®: _— - 
collate it with that in fire Avchorati, which differs very little from 9G 
the Conſtantinopolitan Creed, and is much larger than that of Jeruſa- 
lem ; and in what it exceeds, we ſhall (as before) diſcriminate by 
different CharaQers : But here we muſt firſt note, That they differ in 
the firſt word ; for that in fine Anchorati begins with -mgwouer, in 
the Plural, We believe; and that of Cyril with mgww, in the Singular, 
I believe; and all other difference or redundancy ſhall be ſhewed 
by comprehending it within a ( ). 


(We) Believe in one God the Father Almighty, Maker of Heaven 
and Earth, and of all things viſible and inviſible 3- and in one Lord 
Jeſus —_ the only begotten Son of God, begotten of the Father be- 
re all Worlds, that is, of the Subſtance of the Father : God of 
God, Light of Light, very God of God, begotten ot made, of 
one Subſtance with the Father, by whom: al/ things were thade, wha 
fo2 us Wen and our Salvation came down from Heaven, was [car- 
ate of the Holy Ghoſt and the Uirgin Bary , and was made Max, 
was Crucified alſo fo2 us under Pontius Plate, ſuffered a4 was 
buried, roſe again the third day \ from the dead accoding to the 
Scriptures, 44 aſcended ints Heaven, and ſitteth on the right hand 
of the Father, and is to come Again in Glory to judge both the quick, 
and the dead, whoſe Kingdom ſhall have no end. And in the (one) 
Holy Ghoſt (the Comforter ) the Low and giver of Life, who p2oceed- 
eth from the Father, who together with the Father and the Son is 
wozſhipped and glozified, who ſpake by the Prophets 3 And in one ÞHolp 
Catholick and Apoſtolick Church, 4d i: 0e Baptiſm (of Repentance ) 
for the remiſſion of Sins; the ReſurreFion ( of the Fleſh of the dead ) 
and the life [eternal of the (Uould to come.] Amen, 


ere the twoeCreeds, that of Cyril, and that fet down by Epi- 
phanins, in fine Anchorati, are plainly to be ſeen 3 Now Cyril writ 
his Catechiſtical Expoſitions before the Year 350, and — = 
T 9 ncho- 
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Anchoratum in the Year 374. as the Biſhop doth plainly prove : Anq 
the Conſtantinopolitan Council was not held until the Year 381; 6 
that one of theſe Creeds was writ 7 years, and the other no leſ 
than 3o years before that Council : And the one has many, and the 
other all, or moſt of thoſe Additions to the Nicene Creed, which 
are ſuppoſed by moſt to be made unto it by the Fathers of thar 
Council. And what ſhall we fay to this? It made the Biſhop, who 
thought once that thoſe Additions were made by the Conſtantinopy. 
litan Fathers, to change his mind, and ſo it would any one elſe; 
for if they were added before the Council, how can they be faid 
to be added by it? now, (with all due ſubmiſſion to better judg. 
ments) my opinion is, that as before, ſo after the Nicene Council, 
Churches made additions to their Creed, as they ſaw occaſion, and 
as Hereſfies ſprang up, and when that Council fate, it approv'd of 
and confirm'd ſach Additions. The Conncil of Nice, and that of 
Conſtantinople, were both held in the Fourth Century, being 56 
years apart; and in all that Century, 'tis evident enough by Church. 
Hiſtory, that many Herefies ſprang up 3 and *tis as evident, that ma- 
my of them by name were condemned by the Council of Conſtanti- 
zople ;, and moreover, that ſeveral Exprefſions in the Conſtaxtinops- 
litan Creed are levell'd at thoſe Hereſies; ſo that 1t matters not much, 
whether thoſe Expreſſions were added to the Creeds 'of ſeveral 
Churches before the Council or not, ſeeing they were confirmed, ap. 
proved, and ratified by it 3 and, by conſequence, may well enough 
be ſaid to be their Additions to the Nice Creed, ſeeing that by Vir- 
tue of their Power and Authority, they then became a part of it. 

From hence it was, that the Nice Creed did after that, and doth 
ſtill retain the old Name, notwithſtanding thoſe Additipns ; For the 
ſecond general Council made no new Creed, but explained only 
that of the firſt, by adding that which was virtually contained in it 
before, and by making what was added by way of explication, a 
part of it by its Synodical Power and Authority. 

Ns to thoſe Hereticks which were condemned by name, in the ſe- 
cond General Council, they were the Ennonmians or Endoxians, the 


Conſtant. Cmc(\Semi- Arians or Tre4gmugyt, the Sabellians, the Marcellians, the 


Can. I» 


Circ. An. 341, 


Photinians, and the Apollinarians ; all which are expreſly named in 
the firſt Canon. 

The Ennomians ſo calPd from Exnomins, a Notary at firſt to one 
FEtius, but afterwards Biſhop of Cyzicum 5; he held, That the Son 
was bur the chief and principal Creature of God , for which he 
might well be condemned by this Council, ſeeing his Teret was ex- 
preſly contrary to theſe words, added to the Creed by the Nicene 
Fathers, viz. Jnbirme 8 murfirrs, Begotten not made. They were 
afterwards: call'd Eudoxians from Endoxus, Biſhop of Conſtantinople, 
becauſe he: held the very ſame Opinion. 

The Se1zi-Arians held that Chriſt was not 5ygda©-, but 5ugda®., 
not of the ſame, but a like Eſſence and Subſtance with the Father. 
And I think the original Semi-Arians went no farther at the firſt 
but aftersvards, they, and the deniers of the Divinity of the Holy 
Ghoſt, tell into the ſame Sentiments; and rherefor® are they joyned 
here together in the Canon, and called Semi Arians or Tvevugmugy 


And the chief of them at that time was Macedonins, Biſhop of 
Con- 
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Conſtantinople, againſt whom principally this Council was call'd ; and 
theſe. words concerning the Holy Gholt inſerted into the Creed ; 
Kay tis 7 Tv» pg! 70 a yo, T0 Wwetoy %; Coon, mo 6 Te Tate xm | 
peuevor, To aw TATEK % UP ONTEIGKVEpevor,: % auv3otaGiurroy, T9 Mar o Pearſon | 
Atozxy Tis 5 regprrav. And in the Holy Ghoſt, the Lord and giver of ar. 8. and p. 
Life, who proceedeth from the Father, who with the Father and the Son 53%-Ed.in 4to. 
together js worſhipped and glorified, who ſpake by the Prophets. 
The Sabel/ians held that the Father, Son, and Holy Ghoſt, were 
not only one God, bit one Perſon alſo, and upon that account were 
called Patripaſſians ; This Hereſie was begun by Praxeas and Her- via. Pearſon 
mogenes, and was continued by No etns,Sabellins and Priſcillianus, pm the Creed, 
and was ſpread abroad before the middle of the Third Century, #4, 355425 
and a great part of the Athanaſian Creed may well be ſuppoſed to Bever. in an- 
he levelled at it 3 but eſpecially that of there being oze Perſor: of the nt ng 
Father, and another of the Son, and another of the Holy Ghoſe. CD 
The Marce//ians were fo call'd from Marce//z#s, Bilhop of Ancyra, 
the ſame who has been. mentioned before, for his leaving a Confel- 
ſion of his Faith to the Nicere Fathers, when he departed from the 
Council, and exhibiting it afterwards to Julius Biſhop of Roxre, by 
which it appears, that he fell into his Herehie, after that time, which 
was, That Chriſt's Kingdom would have an ead, and Chriſt himſelf 
ceaſe to be, which he gathered from the words of St. Paul, 1 Cor. 15. 
24, and 28. Then cometh the End, when he ſhall have delivered up the 
Kingdom to God, even the Father, And when dll things ſhall be ſub- 
dued unto him, then ſhall the Son alſo himſelf be ſubdued unto him that 
put all things under him, that God may be all in all ;, and this gave Oc- yiq peer 
caſion to add theſe words in the Nicene Creed, £ Tis Banasias &x 7 Annin Can. 1, 
r*A(G., Of whoſe Kingdom there is no end. Conc. Conſt. 
The Photinians proceeded from Photinus, 4 Diſciple of Marcelus, 
and was afterwards Biſhop of Syrmrinm. They held that Chriſt was << An 345. 
not from Eternity, but took his beginning of the Virgin Mary, they 
were condemned in this Council, and in all probability apon their 
account was added to the Creed, mes mtymoy #4 aiwywy, Before all 
Worlds. 
Fhe Apollinarians came of Apollinarins a Presbyter of Laodicea, 
and held that Chriſt did not take upon him whole Man, but only 
the Body and the ſenſitive part, and that the rational and intelle- 
Qual part was ſupply'd by the Divinity 3 ſo that two things are ro 
be obſerved in the Apol/inarians (ſaith Biſhop Pearſon ) their Philo- pearſon upon 
ſophy and their Divinity 3 their Philoſophy in making Man confiſt of '* frees, 4rt. 
three diſtindt parts, the Body, the Soul, and the Mind; their Divi- *** 394: 
nity, in making the humane Nature of Chriſt to confiſt of Two, 
the Body and the Soul, 'and the Third to be ſupply'd by the Word. 
As to their Philoſophy, I do not greatly miſlike it, but their Di- 
vinity: very much 3 for St. Pal ſpeaking of the whole Man, maketh 
mention of Soul, Body, and Spirit; but if the Divinity (upply*d 
the rational part in Chriſt, then could he not be perfe# Mar, of 4 
reaſonable Soul, and humane Fleſh ſubſeſting, and Man of the ſub- 
ance of his Mother, born in the World. To contute this Hereſie 
the Conſtantinopolitan Fathers, after the word oxpxwltyre, was Incar- = ; 
rate, added, % TmrevugrO- ayes * Mags Ths Traphevs, of the Holy Ghoſt IRONS a 


and the Virgin Mary. p Thel. 11.p.64- 
at 


— 
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But one Addition more was made, which is of a far later date, 
and was not made (ſo fairly, and with ſo full Authority, as were 
the others, and 'tis that of the Filioque : The Hiſtory of which, in 
ſhort is this 3 In the Apoſtles Creed, the Article concerning the Ho. 
ly Ghoſt, was no more than this, mgwo «s Trvus & ov, [ believe in 
the Holy Ghoſt 3 and the ſecond General Council (as we faid before) 
explained it againſt Macedonins, by adding To xzezov mw Coomuiy, 1, 
& 5 Taney; nmr, Without the Inſerting of #, 7# ys; in 
a which they ſpake moſt warily (faith Biſhop Pearſon) uſing the words 
4:8. p.642, of the Scripture, and the Language of the Church. And this was 

received by the whole Church of God, both Greek and. Latin, un- 
to the time of the third General Council, and that Council did 6 
approve of it, that they decreed no Addition to be made to it upon 
pain of Arnathema, nor was any Addition attempted to be made, 
until the Time of Pope Leo the Third, Circ. Az. 796, viz. 411 years 
after the ſecond General Council at Conſtantinople, and then it began 
- to be diſputed in the Weſt, atrum Spirits San@us ſicut procedit a patre, 
ita & procedit 2 Filio ? and it being concluded moſt commonly in 
the Affirmative, they began to add F:lzoque to the Creed in the 
French and Spaniſh Churches, yet ſome oppoſed it, and Pope Ley 
himſelf determined againſt it, (as may be ſeen in the ACts of the 
Circ. An,8c9. Synod of Aquiſgranum) 5 and that the World might know that 
he would in no wiſe countenance the French and Spaniſh Churches 
in ſuch an unwarrantable Addition, he cauſed the Conſtartizopolitan 
Creed to be Graven on two Silver Plates, in Greek and Latin, for 
Pro amore & a Caution to after Ages, that no alteration ought to be made in the 
caureBOrt®- Creed without a General Council. But Nichols, a ſhort time after 
oxz fidel. K . 
Lombard 1. 1, CQMing to the Popedom, was quite of another Temper; for he con- 
Diſt. 11.P. claded that his Power was above that of a General Council; and 
Gre, An. 858. looking upon his own Authority more than the Silver Plates of his 
Predeceſlor Leo, or the Peace and Unity of the Church, he forth. 
with admitted the Flioque into. the Creed, and being admoniſhed 
by the Greeks of it, as an unlawful Addition, and retufing to raſe 
it out of the Creed again, it became an occaſion of the vaſt Schiſm 
between the Eaſter» and Weſtern Churches. 
The Learned Voſſzus thought that this addition of the Filioque to 
the Creed by the Roman Church, was not made till the Time of 
Sergins the Third, Circ. Az. 908, who invaded tne Popedom, and 
threw his Predeceſlor Chriſtophorus, who had invaded it before, 
bound in Chains, into Priſon, and then cauſed the Body of Forme- 
ſas to be taken out of his Grave, and to be Clad with Pontifical 
Robes, and ſet in St. Peter's Chair, and to be Beheaded, and three 
= _ mw of his Fingers to be cut off, and then to be thrown into Tyber : But 
ra. Vo. is, this was but a ſmall matter if compared with the reſt of his Lite, 
The. 42> which was all along extreamly Lewd and Vicious, and was one main 
reaſon that moved that Learned Man to think Sergizs to be the hiſt 
Author of that unwarrantable Addition 3 for he obſerv'd, that all 
along the Roman Writers, and others of the Weſtern Church, have 
induſtrioul(ly concealed the name of the firſt Author of it, which 
he thought they did, becauſe 'twas done by ſome wicked Invader 
of the Popedom, and 'tis ſcarce poſlible there could be any more 
wicked thanSergizs, But this difference of Time is a thing of no 
| great 
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great moment, and it matters not much whether this was done by 
Nicholas or Sergius ; 'tis plain enough it was done after the Church 
of Rome Was blinded with Pride and Ambition, and began to think 
its Authority to be above that of a General Council, and was the 
occaſion (as was ſaid before ) of the great Schiſm, which continues 
to this Day betwixt the Greek and the Latin Church. 

Now it may perhaps be demanded why the Church of Ergland 
ufeth the Creed with the Addition of the F:lzoque, ſeeing ſhe ſeems 
theteby to condemn the Greeks, and juſtifie the unwarrantable Pro- 
ceedings of a wicked Romar Pontif, in making an Addition with- 
out the Conſent; nay, contrary to the Decree of a General Coun- 
cil : My Anſwer to this ſhall be in theſe few words of Biſhop Pear- yy; cupra; 
ſon. Although the Addition of Words to the Formal Creed without the arc. 8. yag 
Conſent , and againſt the Proteſtation of the Oriental Church, be not 3% 
juſtifiable, yet that which was added is nevertheleſs a certain Truth, 
and may be ſo uſed in that Creed by them who believe the ſame to be 
a Truth, ſo long as they condemn not thoſe who ont of a greater re- 
ſpe# to Synodical Determinations , will admit of ns ſuch Inſertions, 
or ſpeak any other Language than the Scriptures and their Father; 
ſpake. 

And this is all I ſhall ſay concerning the Three Creeds, approved 
of, and uſed by the Church of Ezgland 3 concluding this Digreffion 
with theſe grave words of Mr. Poker » Theſe Catholick Declarations Eccl. Pol. . 
of our Belief, delivered by them which were ſo mmch nearer than we are 5 54% 
wnto the pi publication thereof, and continuing needful for all Men at 
all times to know, theſe Confe|ſions, as Teſtimonies of our continuance in 
the ſame Faith to this preſent Day, we rather uſe than any other Gloſs 
or Paraphraſe _ by our ſelves which, tho' it were to the ſame 
Effe#, notwithſtanding conld not be of the like Authority and Credit. 

Only I ſhall here —_— the Athanaſean Creed in Latin, (omittin 
the Greek to avoid prolixity) out of Biſhop Oſher z which was ro, 
( as he ſaith) in the Horary of Thecara,;a Monk of Conſtantinople, 
and brought from thence by Ravize. And this I the rathet do, be- 
cauſe in it the Proceſſion of the Holy Ghoſt is (aid to be from the- 
Father without the Addition of Filisque. From whence it ap- 
pears to be very probable, That the Addition was made to this 
Creed by the Roman Church, at, or about the fame time it was made 
to the ——_—_ : For, I cannot think it a ſufficient Proof, | 
that this Creed was firſt framed in the Latiz Church, becauſe ſome a _ 
of the Latin Fathers ſpeak of the Proceſſion of the Holy Ghoſt arr. 8. pag. 
from the Son; and becauſe this Expreſſion, The Holy Ghoſt is fron $47- Ed. 4”: 
the Father, and the Son, not made, nor created, nor begotten, but pro- 
ceeding, 1s found 1n it 3 neither can 1 think it follows, That the Ad- ut vol. de 
dition of Filidque was not made to this Creed, at, or about the time _ Symb. 
when '*wwas made to the Conſtartinopolitar, becauſe the Roman Wri- gi (16 
ters acknowledge the one and renounce the other, ſeeing it be- | 
hoves them ſo to do, that they might have the Authority of\one Creed 
for their making un Addition to the other: , 


Sym 


i 9% 


—C 


1152 T7: The Origin of Laws. - Boox V|. 
Symbolam Athanaſianum a Gracis Interpolatum, 


Ex Sani#4 &- univerſali Synodo Nicend, Fidei compendium ; &* quo- 


modo vernm Chriſtianum oporteat credere. 


Ex Apogra- Licunque vult falvus cfſe, ante omnia opus eſt ut teneat Ortho. 
= doxam Fidem. Quam nifi quiſque integram inviolatiamque 
Junii. ſeryaverit, abſque dubio in zternum peribit. Fides autem Ortho. 


doxa hxc eſt: Ut unum Deum in Trinitate, & Trinitatem in Unj- 
tate veneremur. Neque confundentes Perſonas, neque ſubſtantian 
ſeparantes. Alia enim Perſona Patris, alia Filii, alia Spirittis Sandi, 
Quza Grzcis Sed Patris, & Filii, & Spirits Sandi una eſt Divinitas, mm Robur, 
vs aug una Poteſtas, unun Regnum, xqualis Gloria, zqualis Majeſtas 8& co- 
genere ſunc #terna, Qualis Pater, talis Filius, talis & Spiritus Sandtus, Ancrea- 
hic ſignificata. tyg Pater, increatus Filius, increatus Sanctus Spiritus : Et non tres in- 
creati, ſed unus increatus. Immenſus Pater, immenſus Filias, umn- 
menſus Spiritus Sanus : Et non tres immenſi, ſed unus immenſus. 
M#ternus Pater, zternus Filins, zternus Spiritus Sanctus : Et non tres 
#terni, ſed unus #ternus. Omnipotens Pater , Omnipotens Filius, 
Omnipotens Spiritus San&us : Et non tres Omnipotentes, ſed unus 
Omnipotens, Ita Deus Pater, Deus Filius, Deus Spiritus Sanctus : 
Et non tres Du, ſed unus eſt Deus. Dominus Pater, Dominus Fili- 
us, Dominus Spiritus Sanctus : & non tres Domini, ſed unus eſt Do- 
minus. Et ſtcut figillatim unaraquamque Perſonam Deum & Dony- 
num confiteri, Chriſtians veritate defendimus : Ita tres Deos aut 
tres Dominos dicere non comprobamus, ſed omnino prohibemus, 
Pater 2 nulloeſt faftus, non creatus ſed ingenitus. Filius eſt a Pa- 
tre, non fa&us, non creatus, ſed genitus. Spiritus Sanctus a Patre 
eſt, non fafus, non creatus, non genitus, ſed procedens, Unus 
ergo Pater, non tres Patresz unus Filins, non tres Filii z unus Spiri- 
tus SanCtas, non tres Spiritus Sanfti. Et in hic Trimitate, nullus 
primus aut_poſtremus, nullus major aut minor : Sed tres ipſz Per- 
fone & xternz ſunt & xquales per omnia, ficut jam ſupradictum 
eſt, Unitatem igitur in Trinitate, & Trinitatem in Unitate, omnis 
Chriſtianus.veneretur : Et ita de Sandi & wivifica & conſubſtantiali 
Trinitate ſentiat, | 
Neceflarium verc eſt, incarnationem quoque F:/:i Dei & ſervato- 
ris noſtri Jeſa Chriſti refte credere. Eſt ergo Fides reCta, ut creda- 
mus & confiteamur, quod Dominus noſter Jefus Chriſtus, Det Filius, 
Deus & Homo eſt. Deus eſt ex ſubſtantia Patris, Homo eſt cx ſubſtan- 
tia Matris. Quia enim peccans Adamns, morti genus humanum ſubjecit, Oe 
naturam noſtram, | reddendo} debito fecit obnoxiam 5 idcirco Filins invi- 
ſioilis Patris &+ Dei, ex calis non deſcendens, ad nos deſcendit \, E« per au- 
ditum ingreſſus uterum Sante Virginis, arcano modo ut pregnans ea efſet 
operatus eſt, induens naturam noſtram per ſummam unionem. Dens ſinml 
& Homo prodiens, eam que ad nos ſpectat diſpenſationem ita implevit 
per commiſerationem ineffabilew. Et perte&tus Deus exiſtens, factus 
eſt perfeFus Homo 5, non conversa, neque commutati ſupereſſentiali &* in- 
explicabil; Deitatis ſue ſubſtantia, Ex anima rationali & humani 
carne ſubfiſtens. Ipſe ſebr, cnm cognato ſno Santiſſumo Spiritn, fabri- 


CANS. 


Chap. VIII. The Origm of Laws. - 53 | 


cans ſanitiſſumam carnis aſſumptionem : PerfeFam ſubſtantiam huma- 
nam, in eo ſulſiſtentem &* ab eo inſeparabilem , peccati minime par- 
ticipem, Corpore ex Virgineis &* caſtis ſanguinibus matris Dei com- 
paito, abſque carnali _ voluntate vel cogitatione : Anima vero int- 
materialiter creata, intelleFuali, rationali, voluntate &* vi agendi pre- 
diti; toti, ſemul cum carne, Divinitate replcta, ab ipſo principio & 
primi exiſtentia, propter ſummam &* inconfuſam, ſecundum Perſona, 
ad ipſum Denm verbum fatam unionem. 

Aqualis zgitur eſt Patri ſecundum Divinitatem z minor vero Patre 
ſecundum humanitatem. Planegque verns Deus elt & Homo : Non 
duo tamen, ſed unus eſt Chriſtus. Unus autem, non converſione 
carnis, ſed afſumptione in Deum. Unus omnino, non confuſjone 
ſubſtantiarum , ſed unitate Perſona. Nam ficut anima rationalis 
& caro unus eſt Homo z ita Deus & Homo unus eſt Chriſtus.” Qui 
paſſus eſt carne pro ſalute noſtri, impaſſtbils manente Divinitate 5 &v 
ſepultus, & reſurgens, & aſſumptus ad Cealos, ſedit ad dextram Det 
& Patris. Inde verd #terym venturus, judicabit vivos & mortuos. 
Ad cnjus adventum, omnies quz 4 ſeculo obdormivernnt homines re- 
ſurgentz rationem reddituri de factis ſais. Et qui bona egerunt, 
ibunt z/ins mandato in vitam #ternam 5 qui vero mala egerunt, ibunt 
ad cruciatus zternos, Hzc ntique Fides eſt Orthodoxa : Qyam nift 
quis iaculpatam ſervaverit, falvus eſle non poterit. 


$0 BER. - * 


Now as the Church of Exgland, by her frequent publiſhing and $. 4- 
declaring the Laws of God contained in the Holy Scriptures, and 
ker conſtant uſing of all the Profeſſions and Declarations ct Faith 
in the Primitive Church, and her Thirty Nine Articles ( which are as 
a manifeſts of her private Faith, concerning many things which eve- 
ry good Chriſtian ought to know and believe ) doth carefully in- 
ſtruc her Children in the true knowledge of God ; which is the 
firſt part of Chriſtian Picty : So likewiſe doth ſhe endeavour to keep 
them cloſe and conſtant to the pure worſhip of God, which is the 
other part thereof, by propoſing to them the conſtant and daily uſe 
of ari heavenly and divine Liturgy, or Form of Common-Prayer : 
And this ſhe enjoyns by her Laws, and this ſhe has got to be eſta- 
bliſhed by the Laws of the whole Realm; and for this ſurely ſhe 
can never be too much extolled and commended, notwithſtanding 
what ſome ignorant and inconfidering People may think and fa 
of it : For no Man ever rcad, or heard of any Church in the World, 
from the Apoſtles Days to ours, but what uſed Liturgies: For tho' 
all have not uſed the ſame, yet no Church but hath uſed ſome Form 
or other. And therefore for any Man to ſay, That it is not Lawfal, 
or not Expedient, or not {© Edifytng, to uſe a Form of Prayer in the 
Publick Worſhip of God, is to contradid the general Senſe of Chri- 
ſtianity, to condemn the Holy Catholick Church, and to make him- 
ſelf wiſer than all Chriſtians that ever were before him. Which, 
whatſoever it may be thought now, was always heretofore reckon- 
ed one of the greatcſt Sins and Follies that a Man could be guilty Beverege's 
of. 1 intend not here to go about to prove the Antiquity of the 7; Frames 
uſe of Licargies, bur, | think, lam able to do it from Century to and Uſefulneſs 
Century, from the Apoſtles Days, even to this we live in; and 1 np 
am ſure that he, whoſe words I have now ufed, is munch better able _ th 
u to - 
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to prove it than I am. All that I ſhall ſay farther concerning this 
Point, is, That the Laws or Rules contained in the Rubrick of our 
Liturgy, do all tend to the keeping Men cloſe and conſtant to the 
pure'and fincere Worſhip of their God. In all places of the Kingdom 
where there are Cathedral or Collegiate Churches, Common-Prayer 
are enjoyned to be uſed, and all People that pleaſe may enjoy the 
benefit of them publickly twice every Day 3 and all that the Laws 
and Rules of the Liturgy enjoyn, when Men come to the Houſe of 
Prayer, is, That all things be done there decently and in order , and 
that they behave themſelves as becometh Creatures who are come 
thither to worſhip their Creator , viz. That when they fing Hymns 
and Pſalms to him they ſtand up, that ſo they may both ſignifie and 
excite the elevation of their Minds at that time: For, as on the one 
hand, if our Souls be really lift up in the Praiſes of God our Bo. 
dies will naturally lift up themſelves to accompany them, *as far as 
they can, towards Heaven : So on the other hand, the raifing up of 
our Bodies helps towards the raifing up of our Souls too ,} by pur. 
ting us in mind of that high and heavenly Work we are now about, 
wherein, according to our weak Capacities, we joyn with the Choir 
of Heaven in vrailtag God now, as we hope to do it for evermore, 
That when they pray to the Great God of Heaven, they fall down 
low upon their Knees before his Footſtool 3 which 1s ſo proper and 
ſo natural a Poſture of Supplicants, that if all Men would but duly 
conlider what they do, when they pray to Alnnghty God, the 
Church need never have commanded them to &zeel at that time : 
For they could not chuſe but do itz no, not although the place 
where they are ſhould ſeem never fo inconvenient for it. That 
all Perſons of Age, receive the Sacrament of the Lord's-Supper, 
four timesa Year at the leaſt, of which Eaſter ſhall be one : And this 
tends ſo much to the advancing of Piety, and nouriſhing of true 
Religion, that thoſe who ſhall neglect it, will give the Church of 
God too much cauſe to call their Religion in queſtion, or to ſuſpet 
they have none at all. For this Sacrament was ordained by our Great 
and ever bleſſed Lord, for the obtaining of two great Ends and 
Purpoſes 3 one, that what he had done and ſuffered for us, might 
be always kept freſh in our Memories 3 and the other, that Sin might 
be ſubdued, and that Grace might grow 1n us ; or, as1t 1s expreſſed 

by this Church in her Catechiſm, that our Souls might be ſtrengthened 
by the Body and Blood of Chriſt, as our Bodies are by the Bread and 
Hine, Now I would fain know, how he can be a good Chriſtian, 

who negle&s, or, which is worſe, refuſeth to refreſh his Memory 
by this Sacrament, of thoſe things done for him byChriſt, and that 
four times 1n the Year at leaſt, of which Eaſter, when Chriſt did, 
and ſuffered thoſe things, may be one ? Surely it he will not do fo 

much in remembrance of Chriſt, he cannot be a good Chriſtian, 

And then tor the other End of the Inſtitution of this Sacrament, viz. 

That Sin might be ſubdued, and that Grace might grow in us, who 

can conclude otherwiſe, but that the Perſon who neglects it, is wil- 

ling that Sin may reign 1n his Mortal Body, and that ke has ſome 

Sin or other, which he 1s not willing to part withal ? I muſt 

not ſtay to ſpeak of all the Laws of our Liturgy, but ſure I am, 

that they all tend to the advancing of true Piety, and the maintain- 

ing of good Order and Decency. And 
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And thus, by the Articles of her Belief, and uſing all the Primi- 
tive Profeſſions of Faith, and a Divine and well compoſed Liturgy, 
doth the Church of Ergland propagate the right knowledge of 
God, and uphold the pure Worſhip of God, and by conſequence, 
promotes true Chriſtian Piety among all her Children, as much as 
in her liesz which is the true end of all Eccleſiaſtical Laws in any 
particular National Church. | 

But then moreover, there is a Charity and Unity to be main- &. 4. 
tained, with the whole Catholick Church of Chriſt ; and this ſhe , 
maintains, by owning the Laws and Canons of the Four firſt Gene- 
ral Councils, and all others truly Primitive and Catholical. Any 
one may eafily ſee, that the Church of Exgland, at her Reformati- +05 ogg 
on, had an Eye upon all-the Laws and Canons of the Church of **** 
Chriſt, which had been received at all Times, and in all Places, and 
by all or moſt Chriſtians, as hath been ſhewn before : From which ©#P-5: 5 
Laws and Canons ſhe receded not in the leaſt, nor went; about in 
any thing to-innovate and be fingular ; which it is to be wiſhed all 
other Churches had done as well as ſhe. 

When ſhe went about to reform her ſelf ſhe firſt confidered 
whether ſhe had ſufficient Authority for ſo doing, and whether any 
Law or Canon of any General Council, had fo ſubjugated her to 
the Pope, as that ſhe might not legally reform her ſelf without his 
conſent 3 and ſhe found that the firſt General Council at Nzce, had 
ſo limited and bounded his Patriarchate and Juriſdiftion, that ſhe 
was not within it, but rather, that her Caſe was ſomething the ſame 
with! that of the Cypriots, in the time of the Third General Coun- 
cil at Epheſws; For as they were then upon enquiry found to be 
exempt from the Juriſdiftion of the Biſhop of Artioch, and inde- 
pendant of any other Church : So ſhe had always been aurripea©,, 
and not ſubject to any other before the Pope had unjuſtly uſurped 
upon her, as the Biſhop of Aztioch was then going to do upon 
them. 

Her Liturgy, which falſly and maliciouſly hath been ſaid by ſome 
to be all taken out of the Maſs-Book, doth favour of a far greater 
Antiquity than the Maſs, or any thing my Popiſh. In her Ordi- 
nal the very firſt words of the Preface are, 1t is evident unto all Mem, 
diligently reading Holy Scripture, and ancient Authors, that: from the 
Apoſtle's Time there have been theſe Orders of Miniſters in Chriſt”s Church, 
Biſhops, Prieſts, and Deacons ; And by the Ordinal its ſelf it appears, 
that no Biſhop in this Church can be Conſecrated but by 'two or 
three Biſhops, both which Points are truly Primitive, and according 
to the moſt ancient Canons which the Church of God hath ; for 
by the ſecond Canon Apoſtolical, the three 
Orders and Degrees of Church-men are ac- *"E=7wrG& zeroes Vas "Emout- 
knowledged, and by the firſt all Clancnlar abt > — CO” 
Dealing, and the making of one Biſhop by gauvw@;,x i aurre? wacnligetes 
another alone is forbidden. In the Office of 
Commination the firſt words of the Preface are, Brethren, in the 
Primitive Church there was a Godly Diſcipline, &c. from which it 
appears, That in that alſo ſhe had an Eye to that which was truly 
Primitive. Nay, the very Wax-Tapers which ſtand upon the Holy 
Table in ſome Collegiate and C—_— Churches, againſt ons 

1 2 uc 
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ſach an outcry has been made, as if they were ſtufted with Crack. 
ers to blow the Church up, - have a ſufficient Warrant from the 
Practice of the moſt Primitive Ages 3 and upon that account only, 
I niake no queſtion, they were retained here at the Reformation, 

The great Voſs gives a juſt and right account 


Er unde poſtea Cereorum conſuerudo 
etiam de die, nifi ex eo, quod morem re- 
tincrent uſitatum perſecutionis rempore, 
cum nocu convenire, & ſacra peragere 
necefſum forer, Voſſ. in Comment de Per- 


why they came to be ſet in Churches at firſt, 
viz, They came (faith he) to be ſet up there 
unlighted by day, in memory, that once in 
time of Perſecution, Chriſtians were forced to 


ſec. pag. 45. uſe them lighted by Night 3 and whatever 


ſome may think to the contrary,' they may be, to underſtanding and 

well diſpoſed Chriſtians, of = uſe at this very time : As for Ex. 

ample, to put them in mind of what hardſhip Chriſtianity ſuſtain. 

ed at firſt, that ſo they may praiſe and gloriffe God for 

its Holy Martyrs, and for the wonderful Propagation of it; 

and alſo to humble them and make them conſider, that tho' now 

we are in the ſun-ſhine of Proſperity, yet the night of Adverſity 

and Perſecution may again overtake us3 and he that ſaith, theres 

any Popery in the uſe of them, ſhews himſelf very Ignorant : For 

they were uſed long before any Popery was heard tell of: For in the 

22 Canon of the Apoſtles it is expreſly forbidden, that any Perſon 

either Clerick or Lay, ſhould rob the Church of its Oyl or Wax, 

which ſhews that the Wax-Tapers were then in uſe : And Atharaſens 

in his tune ſaw that very Sacrilege committed which. that Canon 

| forbad 3 and thus complains of it : They took 

| T2 amoneiuerer Enetey ipraov 93 (ſaith he) the Oy away which was laid ”p for 

nveabres a iaxdalas rr lace door. an Holy uſe, and burnt the Tapers of the Church 

Eccl, Prim. Vind-L c.8..2 , before _ _ And - _— Canon - the 

: ag . Council of Ehlberx, in the inning of the 

o, Ccreos per diem placuit Im coemerert® x, urth Century, it is forbid that rs Tapers 

ſhould ſtand © burning in 'the Church-Yard by 

day, which ſhews, that they then were in the Church, as Dr. Be- 

Cod.Can.Eccl, Verege has obſerved. In a word, what I have faid concerning theſe 

Prim. Vind.lib. Tapers, ſhews, that the uſe of them was Primitive 3 and that our 

2: cap-8+5-2- Church, when it Reformed it ſelf, was not to be blamed for retain- 

ing of them, and that they 'are not Popiſh and Antichriſtian (as 

ſome have call'd them) and yet I think, that the uſe of them is 

ſach, that they may well enough be laid aſide if any good would 

come by it. But I think that the Church of Exgland, as now at 

this time Reformed, in all her Laws and Conſtitutions, comes near- 

er to what is truly Primitive and Catholical, than any other Church 

in the whole World beſides; for whatſoever is truly ſo, was, when 

that change was made here retained, and what is not ſo, . was here 

rejected : So that we are in Communion with the Church Catholick, 

and had, and have, ſuch a Veneration for the Laws and Canons of 

the firſt and pureſt Ages, that we reformed our ſelves by them at 

firſt, and muſt again look upon them as a Rule and Pattern, if ever 

we go about to conſider whether there is any need here of a ſuper- 
reformation. 

d. 6. As to the Laws and Canons of National Synods here in former 

Times before the Reformation, I can ſay very little more than what 

Cap: 4-5-7» ] haye ſaid already, Atter Monk Auſ#:z made his Impreflion here, 

he 
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he had his diref&ions from Rome for all he did ; and after him, all 
Laws and Conſtitutions here were in a manner Legatzze: So that 
the Body of the old Ergliſh Canon Law, is ſo far only allowed of by 
the Laws of our Reformation, as it contradifts not the Common 
Law and Statutes of this Realm ; and whoſoever defires to know 
more of it, may be ſatisfied if he will peruſe Sir Henry Spelmar's 
Three 'Volumes of the Ergliſþ Councils, and Lynwood*s Provinciale. 

Now at this day the Laws of our Church, which are purely Ec- 
clefiaſtical, are the Canons of Cenvocations or Synods ſince the Re- 
formation, and confirmed by Regal Authority. - 

And of this ſort we have ſome who' bear this Title, Articul: de 
Sacro Miniſterio &* procuratione Ecclefiarum , made by Dr. Parker, 
Arch-Biſhop of Canterbury, and the reſt of the Biſhops and Clergy of 
that Province, in aSynod begun at St. Paxl's London, April 3. 1571. 
and are upon theſe Heads following : 1. Of Biſhops. 2. Of Deans 
of Collegiate and Cathedral Churches. 3. Of Arch-Deacohs. 4. Of 
Chancellors, Commilſlaries, and Officials. 5. Of Church-Wardens: 
6. Of Preachers. 7. Of Reſidency. 8. Of Pluralitiess 9g. Of 
School-Maſters, 10. Of Patrons and Proprietariesz and to theſe 
the form of the Sentence of Excommunication was annexed. 

Some other Laws and Canons of this fort we have, which are 
called Articuli pro Clero, made by the Arch-Biſhop of Canterbury, and 
the other Biſhops and Clergy of that Province, in a Synod begun at 
London, Novemb. 24. 1584. upon theſe Heads or Titles, vis. 1. Of 
fit Perſons to be admitted into Holy Orders and Benefices. 2. Of 
moderating Commutation for Penance. 3. Of Licenſe to be grant- 
ed for Celebration of Marriage, without Publication of Bans. 4. Of 
moderating and reforming ſome Exceſſes about Excommunication. 
5. Of Pluralities. 6. Of Fees to Officials and their Officers. 7. OF 
Articles of Enquiry to be made at a Viſitation by the Biſhops within 
a Year after the end of that Synod. 

Other Laws and Canons of this ſort are thoſe which are called Capitu- 
la, or Conſtitutions Ecclefiaſtical made by the Arch-Biſh. of Canterbury, 
and the Biſhops and reſt of the Clergy of that Province, in a Synod 
begun at London, OZ. 25. 1597. and confirmed by Regal Authority, 
Far. 18. in the Forticth Year of the Reign of Queen Elizabeth, and 
theſe Capitula are theſe Twelve following, 


1. Of fit Perſons to be admitted into Holy Orders and Benefices. 

2, Of reſtraining Pluralities. 

3. Of Beneficed Canons or Prebendaries, keeping Hoſpitality up- 
on their Benefices, 

4- Of Deans and Cinons Preaching by theit turns in Cathedrals 
and Collegiate Churches. 

5. Of Precautions to be takeri before granting Licenſe for Mar- 
riape. 

6. Of Shat Caution and Warineſs ſhall be uſed before pronoun- 
cing Sentence of Divorce. 

7. Of moderating Exceſles about Excommunication. 

8. Of Publiſhing and denouncing Excommunication. 

9. Of moderating Commutation for Penance. 


10. Of the Fees of Ordinaries, Arch-Deacons, and Officials. py 
Ii 
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\ 11. Of moderating Exceſs uſed by Apparators. 
12. Of keeping Regiſters in all Churches. 


But the Laws and Canons of the firſt Year of King James the Firſt, 
1603. made in a Synod begun at London, March 20. of that Year, 
and ratified and confirmed by his Royal Afſent, according' to the 
Statute of the 25th. of Herry the Eighth, made in that behalf 3 and 
the Injunftions of Edward the Sixth, and Q. Elizabeth in the Years 
1547. and 1559. are the chiefeſt of the Laws and Canons of the 
Church of Erglard at this time, and are perhaps as perfe&t a Body 
of Laws and Canons for Eccleſiaſtical Government and Diſcipline, 
as any National Church ever had : The Injun&tions of Edward the 
Sixth, are in number 26. and thoſe of Queen Elizabeth 53. and 
the Canons of King James are reduced and brought under 14 Titles, 
each Title having one or more Canons under it, in all amounting to 
the number of 141 Canons. The Titles are as followeth : 


Titles. Canons. 
1. Of the Church of England. ' 12 
2. Of Divine Service, and the Adminiſtration of the Sacraments.18 
3. Of Miniſters, their Ordination, Function, and Charge. 46 
fl 


Of School-Maſters. | 3 
5. Of things-appertaining to Churches. 9 
6. Of Church-Wardens, Queſt-men, and Sides-men. 2 
7. Of Pariſh-Clerks. 1 

- 8. Of Eccleſiaſtical Courts belonging to the Arch-Biſhops Ju- 
riſdiction. | I7 

9. Of Eccleſiaſtical Courts belonging to- Biſhops and inferiour 
..* . Ordinaries. 12 
10; Of 'the Judges of Eccleſiaſtical Courts. | 2 
11, Of Proctors, ; 6 
12. Of Regiſters, | f 4 
13. Of Apparators. I 
14 Of the Authority of Synods. 2 
In all 141 


& 8, Now, from this ſhort account which I have given of the Code of 
Canons, about the Diſcipline and Government of the Exgliſþ Church, 
may be eaſily ſeen what the way of Legiſlation, or the form and 
manner of making Laws Eccleſiaſtical in this Church hath always . 
been, viz. by way cf Synods afſembled by the order and appoint- 
ment of the King's Majeſty, who is the ſupream Governor here, in 
all Cauſes Ecclefraftical as well as Civil. For theſe Synods or Con- 
vocations, which are to conſiſt of the Arch-Biſhops and Biſhops, 
and all the Inferior Clergy, alſo of the whole Nation by their Repre- 
ſentatives, cannot either meet without the King's Writ, or Treat 
without his Commiſſion, or eſtabliſh without his Royal Afent ; fo 
that the Right of making Laws Eccleſiaſtical here in England, is 

Jus condendl{ with the Biſhops and Presbyters, and other Procurators of the whole 
eges 


I- 
aſticas efſe penes Epiſcopos, Preobyteros, aliaſque perſonas A totius Regni clero rite eleas, & in legitimo Syno« 
do rice Copgregates: FPreled, 7. $. 30. * 

Clergy, 
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Clergy, rightly and duly choſen by them, aſlembled in a Synod ac- 
cording to the Laws of the Land (as Biſhop Sarderſor exprelleth it) 

but yet ſo, as that in the exerciſe of that their Right, they are to 

depend upon the Authority of the ſupream Magiſtratez and that 

both 2 parte arte and 4 parte poſt (as he there diſtinguiſheth)3 that is, 

(as was ſaid but juſt now) ſuch a Synod cannot be Atlembled with- 

out the leave and writ of the ſupream Governor, or make any Laws _ , , Fe 
or Canons which ſhall have any obliging Power before his Royal Af: - hat 
ſent be firſt had, as 1s plain from the Statute of the 25th. of Henry # 

the Eighth. And this 1s all I ſhall ay at preſent concerning the way 

of making Laws Eccleſiaſtical at this day in the Exgli/þ Church. 


WIE, 


And there are three forts of Men ( as the before-named Biſhop y&. 9. 
obſerves) who diſlike of this way, and are very fond of another, Ib. 5 25- 
viz. the Papalins, the Rigid dats 2 rowts and the Eraſtians, The 
Papalins, or the maintainers of the univerſal Paſtorſhip of the Ro- 
man Pontif, place the right of making Laws Eccleſiaſtical in Biſhops, 
but yet ſo, as having that Right, not by Chriſt's Inſtitution, but 
from the Pope as univerſal Biſhop; ſo that their Laws made in Sy- 
nods, Provincial, National, or General, ſhall ſignifie nothing without 
his Confirmation, and then they are to oblige in all places whatſoever, 
and all Perſons, the Laity as well as Clergy, without any Aſlent or Con- 
ſent of the Civil ſupream Magiſtrate of any State or Kingdom. And 
the Presbyterians are known to be as high for the Supremacy of a 
National Synod, as the Papalins are for the Supremacy of the Pope 3 
and to place in that Synod the Power of making Laws Eccleſiaſtical, 
which ſhall oblige all Perſons, even Kings themſelves, whether they 
give their Afſent and Conſent to them or not. And the Eraſtians on 
the contrary, are for deveſting all the Clergy of all Eccleſiaſtical Ju- 
riſdiction, and all right of making any Laws Eccleſiaſtical for the 
Diſcipline and Regiment of the Church, and place it wholly in the 
Civil Magiſtrate. 

Now, as to the firſt of theſe, viz, That all the Power of Legifla- $. 10: 
tion in the Churchis in the Pope, and that Biſhops have no -Power 
of Juriſdiction, but what they derive from him, and not the Inſtitu- 
tion of Chriſt; and that none but he can make their Canons to have 
the force of Laws; and that as ſoon as ever he has ratified and con- 
firmed them, they (hall oblige the whote World, without any more 
ado, it is ſtifly contended for by thoſe of that Party 3 and for inſtance, 
by Swarez, who faith, That the Pope doth 
immediately from Chriſt, and by his Inſtitution, . Summns pontifex immediare accipic ab 
receive a Legillative Power over the whole BE in OS pak 
Church; and all this he founds upon Paſte oves, fiam. L. L. lid. 4. cap. 3. $. 10. 
and Dabo claves, and Super hanc Petrams and IS 1. 
tells us, That the Legiſlative Power was in haze poteſtas quoad aftum ferendi leges, 
Peter, after a ſuper-eminent manner, but in in Perro erar fimpliciter ſuperior & inde- 


_ - . . endens; in aliis vero inferiori modo, 8& 
others, after an inferior ſort, as to the value amr differemia quantum ad va- 
of it, and validity of the A&; and then pro- lorem, vel firmicatem aftus. 1b, $- 9. 


ceeds to make us believe, that Peter by his 

Laws could oblige all the other Apoſtles, but that noneof them, no 
nor all of them could oblige him : And ſo he thinks he has made it 
very plain, that becauſe the Pope is Chriſt's Vicar , no Biſhops have 


any 
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Authoricate mihi 2 Vicario Chriſti con- 


any Power of Juri{diction but from him, and concludes, that there- 
fore in their making Laws, their Phraſe ang 
way of ſpeaking ſhould be, by Authority ro as 


ceſſa, vel quidpiam fimile; ficut ordina- committed by the Vicar of Chriſt, We ordain thus 


rang bd one yer 2" or thus: Even as in our Statutes of Parliament 
1g+ Cap. 4. $+ 12, it. is ſaid, By the King's moſt excellent Myjeſzy 


Epiſcopatus 


unus eſt cujus 


a ſingulis in 
ſolidum pars 
renetur. Cyp. 
de unit. Eccl, 


Hooker Eccl. 


' # 5s Enaffed, And this matter about the Pow- 
er of Juriſdiction and Legiſlation of Biſhops, and whether it is jure 
Potificio, or by the Inſtitution of Chriſt, was very much canvaſſeq 
in the Conncil of Trent : But the Biſhop of Paris then and there af. 
firmed, that Cajetav was the firſt that broached the DoCtrine of 
their having no Power, but what they had from the Pope, to gain 
a Cap. And certainly, the Dodrine is both Impious and Nove] ; 
Impious, as proſtituting the whole Church of God to the Will of 
one Man,. and making but one Biſhop by the Inſtitution of Chriſt, 
and all others, as his Viears, to be removed at his Pleaſure, as the 
ſaid Biſhop then alledged.; and Novel, becauſe in the firſt Ages of 
the Church, all Chriſtian Churches were thought to be but one, and 
likewiſe all Biſhopricks to be but only one, ſo framed, that every 
Biſhop held a part thereof, not as his own, but ſo as that all ought 
to govern the whole, and every one to employ himſelf moſt in that 
which was particularly recommended to him. As to the vaſt extent 
of the obliging Power. of all ſuch Laws as are but once confirmed 
by Papal Authority, vis. that forthwith they oblige the whole World, 
without any more ado, it ſeems to be very abſurd, and againſt all 
Equity, that any Man ſhould ſuffer detriment for not obſerving that, 
which he never did, either by himſelf or by: any other, mediately or 
immediately agree unto z and much more, that any King ſhould con- 
ſtrain all his Subjects unto the ſtrift obſervation of any ſuch humane 


Pol. 1.8. rs Ordinance as paſſeth without his approbation : And I think it will 
n., 


be hard to prove, that atiy Canons deviſed by Biſhops in their Sy- 
nods, whether Provincial, National, or General, and then ratified 
and confirmed by the. Pope to give them Power and Life, have 


ever meerly, by the ; force of that, taken place, as Laws in any 


Hooker, Ib. 


Chriſtian Kingdom, ſo as to make all Men conſtrainable to be obe- 
dient thereunto, without any other approbation from the King 
thereof, before or afterwards required in that behalf, Nay, 'tis 
well kncewn, that the Tridertine Council hath not every where as 
yet obtained to have in all points the ſtrength of Eccleſiaſtical Lay, 
even in Kingdoms devoted to the Papacy. 

As to thoſe who would take the Supremacy in Cauſes Eccleſiaſtical 
from Kings, and tranſlate it into National Aſſembly and Synods, 
which may convene when they pleaſe to make Laws, which ſhall 
oblige all Perſons, even Kings themſelves, whether they give their 
Aflenr or Conſent to them or not, the ſame Anſwer will ſerve. For 
if the Canons of General Councils have but the face of Wiſe Mens 

»ynOns, concerning that whereof they treat, till they are pub- 
lickly attented unto, where they are to take place as Laws; Why 
{honld the Canons of a National Synod be thought any more? And 
if the afſent of the Civil Magiſtrate is neceflary for the making his 
Subjects to become obliged by Laws, how can Laws made by a part 
only of his Subjects, oblige them all without his approbation ? For 
a Law, 
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a Law, as Mr. Hooker obſerves, be it Civil or Eccleſiaſtical, 1s a pub- Ibid. 


lick Obligation, wherein, ſeeing the whole ſtandeth charged, no 
' reaſon it ſhould paſs without his Privity and Will, whom principally 
the whole doth depend ;npon: And therefore, till it be proved, 
that ſome ſpecial Law "of Chriſt, hath for ever annexed unto' the 
Clergy alone, the Power to make-Laws Ecclefiaſtical, it will ſeem 
to be a thing moſt conſonant to Equity and Reaſon, that no Eccle- 
fiaſtical Laws be made in any Chriſtian Commonwealth, whictr ſhall 
oblige all the Laity, as well as Clergy, without the Aflent and 
Conſent of the higheſt Power. 

. As to the Eraſtiare,, who, on the other extream, diveſt all rhe 
Clergy of all Eccleſiaſtical Jurifdiftion,. and all Power ang Right 
of having any thing te do mn the making any Laws for the Regi- 
ment of the Church, and jplace it wholly in the Civil Magiſtrate 3 I 
think they have their name from one Eraſt#s, a Doctor of Phyſick, 
who had a Controverkie with Mr. Beza about the matter of. Excom- 


munication 3 of. which-Mr. Hooker faith, they divided equally the tn pref. ad 
Truth between them; Beza moſt truly maintaining; the neceliity of Eccl. Pol. 


Excommunication 3 and Eraſtus, as truly the non-neceſlity of Lay- 
Elders to be Miniſters thereof, But why Eraſtes placed all the Pow- 
er and Authority of making Laws Eccleſiaſtical 3n the Civil Magi- 
ſtrate alone, and excluded all the Clergy, I cannot ſee the leaſt 
ſhadow of a reaſon. For tho' no Laws Ecclehaſtical ought to be 
made without the Aſlent and Conſent of the Civil Magiſtrate ( as 
hath been ſhewn} yet ſurely the moſt natural courſe of making 
Laws, is, that the matter of them be taken from the judgment of 
the wiſelt in thoſe things which they are to concern 3 and there- 
fore, in matters appertaining to true Piety, 'or the Knowledge and 
Worſhip of God, as the compoſing of what Form of Service ſhall 
be nſed in his Worſhip, or what ſolemn and publick Profeſſion of 
the Chriſtian Faith ſhall be made to the World by any Chriſtian 
Church, or what Ceremonies are.meet and decent to be uſed in the 
exerciſe of true Religion in that Church, it ſeems to be unnatural 
for the Civil Magiſtrate to make Laws either of his own Head, or 
to conſult with Men of ſecular Trades and Callings about the making 
of them, rather than with the Paſtors and Biſhops of the Church, 
or thoſe who by the Inſtitution of Chriſt are ſet apart for che Holy 
Function : And beſides, it muſt be acknowledged, whether theſe 
Men will or no, that the Clergy are a principal part of the Church 
of Chriſt, in what place ſoever it is planted ; and for that princi- 
pal part to be guided, and ordered, and obliged by Laws, to the 
making of which, they never gave, either mediately or immediate- 
ly, any manner of conſent, is perhaps the moſt unreaſonable thing 
that was yet ever heard tell of. 
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CHAP. IK% 


Whether a Super-Reformation of the Laws and Ulages 
-2 of the Engliſh Church is ar this time needful. 


n 


ws Urs The Contents. 


Ma vill rreep' into the Rites and Uſages of all Churches, $. 1. The 

ratlty and ——_— of Men , the Reaſons of it, h. 2. Such 
Abuſes, tvhen diſcovered, are to be reformed, h. 3. Reformation of 
Abuſes does often fall ſhort, or exceed, for the ſame Reaſons which 
brought them in, $. 4. Which, when diſcovered, ought to be redi. 
fied by a Super-Reformation, h. 5. An Enquiry made into the pre. 
ſent ſtate of the Engliſh Church, $. 6. And whether what is not re. 
pugnant to the Laws of God, the Uſe and Canons of the Church Ca. 
tholick, and the PraFice of the Primitive Church, ought to be ſuper. 
ſeeded by the Law of Scandal and Offence, $. 7. Or, whether any 
Church is obliged to alter, change, and aboliſh her own Laws and Rites, 
becauſe they may vary from the Laws and Rites of other Churches, 
9. 8, No Evil to be done that Good may come of it, F. Fa Nor any 
Change made, of Laws adviſedly eſtabliſhed in any Church, but to ob- 
tain ſome great Good, F. 10. 


T hath been declared before, that Abuſes may creep into all 
Charches, and *tis freely acknowledged by our own Church in 
theſe words ; There was never any thing by the Wit of Man ſo well de- 
viſed, or ſo ſure eſtabliſhed, which in continuance of time hath not been 
corrupted 5 which, at that time among other things, did plainly appear 
by the Common- Prayers in the Church, commonly call'd Divine Service ; 
which at firſt was ordained for a good Purpoſe, and for a great advance- 
ment of Godlineſs, but in proceſs of time became altered, broken, and 
deformed, by Fm in uncertain Stories, and Legends, with a multi. 
tude of Reſponds, Verſes, vain Repetitions, Commemorations, and Syno- 
dals ; which, upon that account, our Church did then * reform, 
according to the F Laws and Rules before laid down, vis. The 
Laws Divine, Natural and Revealed, preſerving an Unity with the 
Catholick Church, and having a due regard to the Uſe and Pra- 
&ice of the Primitive Church, without rejecting any thing conſo- 
nant to thoſe Laws, or retaining any thing to them repugnant. In 
a word, it hath been often found too true, by ſad experience, That 
Abuſes do creep into the Rites and Con(titutions of Churches, tho? 
they have becn never lo well, and with never fo great- care at firſt 
eſtabliſhed. 

Now the Reaſons of theſe Corruptions, or the Inlets of them in- 
to Churches, belides the x:cthod's of deceit, and the depths and devices 
of Satan, the inviſible Enemy ot all Goodneſs, ( of which St. Paul 
ſaid he was not ignorant, ) are the frailty and depravedneſ of hu- 
mane Nature, and thoſe deplorable Effects which flow from them, 
viz, Ignorance, a deſire of Novelties, and a proneneſs to Superſtition and 

| lavlatry. 
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Idolatry. Men naturally conſidered, are often fard in the Scriptures 
of the New Teſtament to be in a ſtate of Darkneſs and Ignorance z 
and Ignorance, tho' the Papiſts call it the Mother of Devotion, yet 
the plain Truth is, it makes Men only the more caſte to be impoſed 
upon, and begets no other Devotion, than a readineſs to be at the 
devotion of the Prieſts, and to believe all they fay, and to do what 
they command; ſo that when ever the chiet Members of any Church 
have a mind to innovate, if the People are in Ignorance, 'tis very 
caſic for tq@doit : And hence came the belief of Tranſubſtantiati- 
on, and Plrgatory, and the power of Indulgencies, and the uſe of 
praying to Saints in the Roman Church, and many other Abuſes, 
which exalt the Power of the Prieſt, the Greatneſs of the Pope, and 
the Profit of the Church : For all theſe were introduced in the Ages 
of thick and groſs Ignorance. 

Again, Men are naturally inclin*d te Changes and Novelties, and 
upon that account, readily hearken to the Propoſals of Innovators, 
who moſt commonly marr, inſtead of mending, the Conſtitution of 
things : And that alſo ſhows it to be no wonder, that Abuſes and 
Corruptions ſhould creep into the Rztnals of Churches. 

Again, 'tis evident that Men are naturally inclin'd to Superſtition 
and Idolatry : Some have told us, that there was no Superſtition or Vid. Dr. Owen 
Idolatry betore the Flood 5 but ſurely 'tisa groundleſs Opinion ; for Poe Thenk 
whoſoever conſiders the preſent ſtate of that Church, which calls 1. 2. c. 3. 
her (elf Catholick, and the Superſtition and Idolatry which abounds 
in it; as alſo, that it hath all the Laws given by Moſes, and the Pro- 
phets, and our bleſſed. Lord himſelf, for its Guide and Inſtruction, 
may well conclude, That Idolatry and Superſtition, might as well 
get into the World in the time of thoſe 1656 Years betwixt the 
Creation and the Flood, as in theſe 1600 and odd Years fince:the 
time of the Apoſtles; and, by conſequence, that Men being left to 
the guidance only of the »{G6- cx 3:76, that Law within them, 
are by Natare prone to Superſtition and Idolatry ; and that by rea- 
ſon thereof, Corruptions and Abuſes, will of neceſlity-get into the 
Church, and deform the pure Worſhip -of the True God. 

But tho' Corruptions and Abuſes creep into Churches through the &. 
Malice and Envy of Satan, and the Ignorance and other Infirmities 
ot Men ; yet doth. the- Father of Lights, oftentimes illuminate the 
Darknels of Men's Minds, and make them ſee, that ſome Abuſes are 
no other than Abyſes, and ſome Corruptions but mere Corruptions, 
and that therefore. they ought. to be reformed ; yea, and not only 
ſo, but by ſignal Acts of his All-ruling Providence, move and ſtir up 
Men's Vinds for the performance of it : Examples of ſuch were fre- 
quent under the Jewiſh Diſpenſation 5 and, in the laſt Century, were 
very vilible under the Chriſtian Oeconomy : For it being neceſſary, Hiſtory of the 
( as Father Paul obſerves) for the effeFing of Reformation, that the _ . 
time be come, in which it may pleaſe God to CorreF the Errors of Men, 
then it did plainly enough appear, that the time was indeed come 3 
tor Corruptions were grown ſo high, that they could not well grow 
higher, and an ardent Deſire was kindled 1n all places, to have them 
done away, and that;Church in which they abounded moſt, gave 
this occaſion at that tune for the doing of it. For Pope Leo being | 
counſclled by the Cardinal of Sarti Znatro, ſent an Indulgence Anno 1517- 
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and Pardon for Sins throughout all Chriſtendom , granting jr 
to whoſoever would give Money, and extending 'of it even unto 
the Dead 3 whom, when the disburſement was made, his will was, 
that they ſhould be freed from the Pains of Purgatory, giving unto 
divers Perſons. the Revenues of divers Provinces 3 and 1n particy- 
lar, the Indulgencies of Saxony, and of that Arm of Germany, which 
reacheth from thence to the Sea, to his Siſter Magdalen. Which 
raiſed a wonderful Commotion in moſt places, as well it might, be- 
ing the greateſt Reproach and Scandal that could be thygpwn upon 
the Chriſtian Name; and tho' Occaſions ariſe many times, which are 
able to produce notable Effects, and yet come to nothing, for want 
of thoſe who know how to uſe them, yet now 'twas otherwiſe, for 
God raiſed up Inſtruments in many places 3 who, tho' they ſeemed to 
be weak, yet did he make them ſtrong enough at that time, to 
withſtand the great Power of the Rowan Church: Such were Martin 
Luther the ſame Year in Germany, and Ulricus Zuinglizs the Year 
following in Switzerland; and ſbortly after, by degrees, and after a 
regulate manner, ſucceeded our Reformation in Ergland, begun in 
the Year 1534, by throwing off the Pope's Supremacy, ane com- 
pleated about the Year 1548, by compoſing of an Engliſh: Liturgy, 
as has been before declar'd. 

But it muſt be acknowledged, That Reformation of Abules, does 
often fall ſhort, or exceed, for the ſame reaſons which brought them 
in: For tho' God by his Secret and All-ruling Providence, doth of- 
ten excite and ſtirr Men up, to reform Abuſes, yet are we not to 
think, that any Man, or Synod of Men, will be becanſe of that 1n- 
fallible 3 and therefore ſome things that are Abuſes, may paſs un- 
diſcovered, and others that are not, may be condemned; and all this 
by reaſon of invincible Ignorance. Again, Sometimes 1n the re- 
forming of a Church, the Prince, or Chiet Governor, or Governors, 
may order ſomething to be retained that might well be thrown 


- away, or ſomething to be thrown away that might well be retained, 


out of Secular Policy, or ſome Maxim of State. Again, ſometimes 
the Circumſtances of the Times, and the Genius and preſent Diſpo- 
fition of the People are conſidered, and then perhaps to win upon 
them, ſomething paſſeth for a Law or Canon , which would not 
have done ſo at another time: And thus the Gentile Chriſtians were 
ordered for a time, to abſtain from things ſtrangled and Blood, in 
regard of the Convert Fews 3 and perhaps Eaſter was kept for ſome 
time, in the Churches of the BY upon the Paſſover-day, upon the 
ſame account ; and I know 'tis ſaid, That ſome things at our Refor. 
mation, were retained in the Charch of Ezglard, leſt roo much of- 
fence ſhould be given to the Papiſts. Again, It may fo happen, 
that ſome Abuſe or other may have crept into the Church, but little 
before the Reformation of it, and then 1t cannot be well imagined, 
that thoſe who embraced it, becauſe a Novelty, with Joy, will be 
willing to part with it without ſome regret. Again, If Men be na- 
turally inclin'd to Superſtition and Idolatry, 'tts no wonder they 
ſhould be loath to part from it all at one time 3 the Gentiles we know 
were not; and therefore at the Reformation of any Church, if there 
was any Superſtition or Idolatry in it, it will be a wonder, if there 


be not hard tugging, to have ſome of it left behind. Again, et 
mo 
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moſt maniteſt, that Men are prone to run out of one extreme into 
another, and to call that Idolatry and Superſtition which is nct ſo; 
and upon that account, at a Reformation, ſomething may be ejected, 
which might or ought to be retained. From all which, I think, 'tis 
clear, that a Reformation of Abulſes may tall ſhort, or exceed, for 
the ſame reaſons which brought them in. 

But when this ſhall come to be diſcovered, and Truth appears &. 5. 
with a"greater brightneſs, and a farther diſcovery ſhall be made; or, 
when it comes to be manifeſt, that ſome things which ought to be 
retained, have unadviſedly been thrown away, and ſome things 
which ought to have been ejeced,. have, by reaſon of the circum- 
ſtances of Time, and Place, or Perſons, been retained ; and when all 
thoſe reaſons are quite vaniſhed, then ought all things to be redi- 
fied by a Super-Reformation 3 for there istheſame reaſon for Super- 
Reforming as for Reforming, when and where 'tis apparent 3 that 
ſome Abutes ſtill remain, or that ſome things have been thrown away 
for Abuſes which are not ſo. The Primitive Geztile Chriſtians ceaſed 
to abſtain from things ſtrangled, when they and the Fewzſb Converts 
were inſtruted fully in the Nature of Chriſtian Liberty ; and the 
Aſraticks began to keep Eaſter at the fame time with the reſt of the 
Chriſtian Churches, when they fully underſtood, that it was not ne- 
ceffary to obſerve the Law of Moſes; and there is nothing more 
uſual than for Churches, as well as all other Politick Societies, to alter 
and change their Laws, and Rites, and Uſages, when they ſee it con- 
venient and needful fo to do, it being but what they ought to do, 
and what Nature it ſelf teacheth 5 that is, to proceed from one de. 
gree of PerfeQion to another; and perhaps there is not any Church 
or Nation under the Sun, which at this Day has the ſame Laws, Rites, 
and Uſages, which it had 200 Years ago, But this 1s a Truth which 
is ſelf-evident : For, as I ſaid but now, where there is a manifeſt 
cauſe, there is the ſame reaſon for Super-Reforming, as for Re- 
forming : And this not only has been the Doctrine, but the Pradtice 
of the Church of Ergland, as appears by what the Reviſers of our 
Liturgy the laſt time declare: For tho' they tell us, That they were See Preface 
fully perſuaded in their Judgments, and did profeſs it to the World, That net 
the Book as it ſtood —_— eſtabliſhed by Law, doth not contain any thin 
in it contrary to the Word of God, or to ſound Do@rine, or which, 4 go 
ly Max may not with a good Conſcience ue and ſubnit unto, or which s 
not fairly —_ againſt any that ſhall oppoſe the ſame ;, if it ſhall be 
allowed ſuch a favourable conſtrution as in common Equity ought to be 
allowed to all humane Writings, eſpecially ſuch as are ſet forth by Autho- 
rity, and even to the very beſt Tranſlation of the Holy Scripture its ſelf. 
Tet to all ſuch Alterations as were tendered to them ( by what Perſons, 
ander what Pretences, or to what Purpoſes ſoever ſo tendered ) as ſeemed 
to them in any degree requiſite or expedient, did theſe piows and grave 
Divines, moſt willingly, and of their own accord aſſent unto, and made 
them accordingly : Not enforced ſo to do (as they farther there declare) 
by any ſtrength of Argument convincing them of the neceſſity of making 
the ſaid Alterations, but becauſe they thought it but reaſonable, that things 
in their own nature indifferent , and alterable, and ſo acknowledged, 
might, upon weighty and important Conſiderations, according to the vari- 


ows exigency of Times and Occaſions, be ſo changed and altered, rhe 
thoſe 
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thoſe that are in place of Authority ſhould from time to time ſeem either 
neceſſary or expedient , according as they had found, that in the Rejgns 
of ſeveral Princes of bleſſed memory ſince the Reformation, the Church 
por juſt and weighty Conſiderations her therennto moving, hath yielded 
to make ſuch Alterations in ſome particulars, as in their reſpeive Time, 
were thought convenient : Tet ſo, as that the main Body and Eſſential, 
of it ( as well in the chiefeſt Materials, as in the Frame and Orgey 
thereof ) have ſtill continued the ſame to this Day, and do ſtand firm an 
unſhaken, notwithſtanding all the vain Attempts and impetuons Aſſault 
made againſt it by ſuch Men as are given to change, and have always 
diſcovered a greater regard to their own private Fancies and Intereſt, 
than to that Duty they owe to the Publick, So far thoſe excellent Pex. 
ſons, and with an extraordinary Temper and Judgment. 

From whoſe words it plainly appears, That tho' the Church of 
England had then a well-compoſed Liturgy, and as perfett as any 
thing of that kind could be expeCted 3 yet did ſhe then, and has af. 
ways acknowledged that of things indifferent, Changes and Altera- 
tions may be made, according to the various exigency of Times and 
Occaſions ; and thoſe Reviſers did then acknowledge, that ſuch 
Changes had been made before their time, and that they, after great 
Importunities had been uſed to King Charles I. upon his Reſtaura- 
tion, that the Common-Prayer Book might be Reviſed, and ſuch Al- 
terations therein, and Additions thereunto made, as ſhould be thought 
requiſite for the eaſe of tender Conſciences, did, upon. his Com- 
mand, make ſuch Additions and Alterations. So that our Jaſt Super- 
Reformation is not much above thirty Years ſtanding. | 

And now the Enquiry is, whether there is yet need of a farther 
Reformation ? Some think there is3 and if fo, it mult be ſarely up. 
on ſome of theſe Accounts. 

Firſt, Becauſe ſome Abuſes are crept into the Laws and Liturgy 
of our Church fince the laſt Reviſing of it. 7 

Or, Secondly, Becauſe the laſt Reviſers did not make ſo many Ad- 
ditions as they ſhould have done. 

Or, Thirdly, Becauſe they left ſome things remaining repugnant 
to the Laws of God, natural or revealed, the Canons and Cuſtoms 
of the Catholick Church in-all Ages, or the Practice of the Primitive 
Church. 

Or, Fourthly, Becauſe there may be ſome things in it, which, tho? 
not repugnant to God's Laws , but in themſelves indifferent, yet 
ſome are offended at'them, becauſe they are not lett indifferent. 

Or, Fifthly, Becauſe this-Church varies from the Rites and Utages 
of ſome other Reformed Churches. 

Or, Sixthly, Becauſe there are in our Divine-Service many obſfo- 
lete Expreſſions, and becauſe Apocryphal Leſſons, and a bad Verſion 
of the: Pſalms are uſed init. | 

Or, Seventhly, Becauſe, it ſome things were done away, or left at 
liberty and -diſcretion, a great Good would follow upon it, the 
Dillenters would be gained by it, and all Exgliſh Men would be of 
the Church of England. 

As to the Firſt, about Abules crept in ſince the Jaſt Reviſing of 
the Liturgy, I hope there? are none; or, if any, that they are ſuch 
as'may well enough be redrelled by the Care and —— the 
[ſhops 
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Biſhops and Paſtors of the Church, without any farther Publick | 


Reformation. 

As to the ſecond, about more Additions, if thoſe who have right 
to judge in this matter, ſhall think there is need of more, then 
us they to be made, always provided they are not ſo many, and 
ſo long, as to be burthenſome and tedious unto the People, or to 
him who Miniſtreth : For it cannot be thonght thart 'tis the length, 
but the good and Pious Senſe, and the fervency of Prayers which 
God is delighted in. 

As to the third, about ſome Relicts ever ſince the very firſt Re- 
formation, repngnant to Gods Laws, and the Canons of the Catho- 
lick Church, and practice of the Primitive Church. If any ſuch 
Relids there are, they would ſurely have been notify*d ſufficiently 
before this time of the day, and thoſe worthy Divines in 1660; 


wonld never have made ſach a bold Declaration to the World; { 
That they found nothing in the Liturgy before eſtabliſhed, but what 


was fairly defenſible againſt any that ſhould oppoſe it. 

As to the Fourth, about Offence being taken at things indiffe- 
rent, becauſe they are not left indifferent, it is to be conſidered, 
that things indifferent are the only, and the whole ſubject matter 
of humane poſitive Laws, whether Civil or Eccleſiaſtical , and if 


theſe Laws may not determine things indifferent ad »num, then 


they can do nothing: For things that are pure bona, or pure mala, 
are commanded or prohibited by the Divine Laws natural or re- 
vealed, and muſt be done or forborn, whether they are —__— 
or forbidden by man's Laws or not. Again, 'tis to be conſidered, 
that thoſe things, tho' indifferent, at which the offence is taken, 
are by Law eſtabliſhed, and that Law, altho' it be humane, is and 
ought to be a Rule of Conſcience, in matters of this kind 3 and be- 


ſides, they may be ſuch things as if removed and done away, may 


' cauſe a breach of Unity betwixt this and the Church Catholick, 


and make it contradict or vary from the uſe and praftice of the Pri- 
mitive Charchz and then this Church can no ways help it, if they 
are offended ; for moſt Churches, and eſpecially this of ours, have 
always held it utterly unlawful to abrogate what has been eſta- 
bliſhed by the Cuſtom or Common: Law of the Church univerſal, be- 
cauſe ( as a Learned Man obſerves) to abrogate or reject what has 
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always, and every where been obſerved, is ,, , rogue, cur reflende, cad frats 
not only to make a change of an Eccleſiaſtical per & ubique obſervarum fur, yon eſt Ec- 


Rite, but of the very Church its ſelf, and —_ CD ORES 


make it differ from the other Churches of ;þ omnibus aliis Dti Eclefits. Bever.conc. 


God; and the Church Catholick. ; ad Syn. 168g, 

As to the fifth, about our Churches —— her Rites and 
Wages from other Reformed Churches, it is to be conſidered; that 
all particular National Churches, may have ſuch Laws and Cuſtoms, 
and ſuch Rites and Ceremonies as to them may ſeem proper and 
convenient, provided, that they be about things purely indifferent, 
and under no prior obligation, viz. about ſuch things as are not de- 
termined ad unum, or that way or this, by the Laws of God, or the 
decrees of General Councils, as hath been ſhewn 1n the 1 es 
of this 6th Book: And if this be ſo, then the Church of ' England 


1s no more bound to conform to the Rites and Ceremomes of other 
Churches, 


Q. 8. 
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Churches, than they are bound to conform to hers. And as to things 
determined by the Laws of God, or the Decrees of General Coun- 
cils, or the: ſe and- cuſtom of the Primiive Church, it we have re- 
jected any thing,, or retained any thing to thoſe Laws repugnant, 
then ought we to receive thoſe things we have ſo rejected, and caſt 
away: thoſe things we have fo retained, and fo ought they, and ir 
would be well if every Church would do fo 3 but no particular 
Churches ought to give Laws to others about indifferent Rites and 
Ceremonies for if they might, then could not every particular 
Church be at liberty to have ſuch Laws, Rites, and Cuſtoms about 
Diſcipline and Regiment, as are moſt meet and proper for the ſtate 
of it, which undoubtedly it ought to have. Indeed ( faith Mr. 
Hooker) the Example of ſundry Churches fa approbation of one thing, 
doth ſway much 5, but yet ſtill, as having the force of an Example only , 
and not FA a Law. They are effetfual to move any Church , unleſs ſome 
greater thing doth hinder ; but they bind none, no not tho they be mas 
ny, ſaving only when they are the major part of a General Aſſembly ; and 
then their Voices being more in number, muſt everſway their Judgments 
who are fewer, becauſe in ſuch caſes the greater half is the whole. But 
as they ſtand out each of them ſingle by its ſelf, their number can pur- 
chaſe them no ſuch Authority; that the reſt of the Churches being fewer, 
ſhould be therefore bound to follow them, and to relinquiſh as good Cere- 
monies as theirs, for theirs, Thus far Mr. Hooker 3 and by way of 
Illuſtration, I ſhall only add an Exatnple or Inſtance, and conclude 
this Section. The Churches of Geneva and Scotland (where the Re- 
formation at firſt had not the counienance of the Civil Magiſtrate, 
upon which account the Reformers were conſtrain'd to enter into 
particular Confederations one with another, from whence Presbyte- 
rian Government took its riſe ) have caſt away all Epiſcopal Ordi- 
nation, and by conſequence, as we think, have no true Prieſthood 
among themz and yet the Church of Geneva has retained the uſe 
of Wafer-Cakes. Now are we upon this account obliged to throw 
away Epiſcopal Ordination becauſe they have thrown it away, and 
to reaſſume the Wafer-Cakes becauſe Geneve has retained them, 
when we think that other ſort of Bread 1s better ? No Man, I ſup- 
poſe can think this to be reaſonable; And therefore I conclude, 
that the Example of other Reformed Churches ought not to be a | 
Law for the Church of England. | 

As to the fixth, about obſolete Expreſſions, Apochryphal Leſions, 


| and" a bad Verſion of the Pſalms uſed in our Divine Service: *Tis 


plain enough, from the nature of the thing, that all obſolete words 
ought to be laid aſide, and others, more modern put in the room 
of them 3| For obſolete words are ſuch as are out of uſe, and whoſe 
meaning is not commonly known 3 and if this be not amended, 
we ſhall be Hailty of that we accuſe the Papiſts, viz. Of- Praying in 
a unknown Tongue. Apochryphal Leſions indeed are not fo proper, 
as thoſe of Canonical Scripture, yet many in the Books of Wiſdom 
and Ecclefiaſticus contam Canonical Truth 3 and by which the Peo- 
ple may edifie more than by many Chapters of ſome Hiſtorical 
Books, which have been always accounted Canonical. The Ver- 
fion of the Pſalms will not be found ſo bad as ſome think it, when- 
ever they go about to make a new one; for 'tis moſtly according 
to 
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to the Tranſlation of the LX XII. which 1s ( as ſome think ) the 
beſt and moſt to be relyed on (as being that which Chriſt and his. Pref, to 
Apoſtles quoted, even where it differs from the Hebrew, as Dr. Ham- anne. on the 
mond obſerves) ſeeing the Original has been delignedly corrupted Pal. $. 23. 
by the Jews, and the Chaldee but a Paraphraſe 3 and that the Latin, 
Arabick,, and #thiopick, do cloſely follow, and in a manner ren- 
der the Greek. But indeed, 'tis to be wiſhed there was an Eſſay 
made for a better Verſion, ſeeing tis like to be the main thing in 
the Super-Reformation whenever 'tis made, and upon that account, 
ought to be expoſed for ſome time, to the view and cenſure of the 
Learned and Judicious of the Nation, before *tis by a Publick Law 
eſtabliſhed. Upon the whole matter, I am not of the mind of thoſe 
(if any ſuch there are) who think our Liturgy ſo compleat and 
perfect, as that it cannot in any thing be corrected and amended ; 
But I believe it would be well to conſeder, before a buſineſs of that 
weight and concern is undertaken, that it has = been found true b 
common Experience, that where a change hath been made of things & 
viſedly eſtabliſhed ( no evident neceſſity ſo requiring ) ſundry incon- 
veniencies have thereupon enſued; and thoſe many times more and great- 
er than the evils that were intended to be remedied by ſuch a jones 
They are the words of thoſe excellent Perſons before-mentioned, 

If a farther Reformation therefore is to be made, it muſt be &, g. 
chiefly upon the laſt of thoſe Accounts before-mentioned, viz. That 
if ſome things were altered, or aboliſhed, or left at liberty and 
diſcretion, a great Good would follow upon it 3 the Diſlenters 
would be gained by it, and all Ezgli/b Men would be of the Church 
of England, and thoſe who have departed from us would 49s re- 1 Joh. 2. 196 
turn unto us, and be of us, and the Envy f Ephraim would depart, 
and the adverſaries of Jadah be cut off; ſo that Ephraim ſhall not en- Etay. 11.13. 
vy Judah, or Judah vex Ephraim ary longer. And this 1s a great 
good indeed, but we cannot be aſſured of it; for as it may,; ſo it 
may not ſucceed ; nay, 'tis ten thouſand times more probable, that 
it will not, than that it will, except ſuch things be thrown away, 
which will break us off trom an Unity with the Church Catholick, 
and make us run counter to the practice of the firſt and pureſt-Ages; 
and this, inſtead of bringing upon us a great Good, will involve us 
in a great Evil, and make us like te thoſe we now Pity, and the 
wor(t of all Ditlenters, that is, Diflenters from the Church univer- 
ſal, and moreover from our own ſelves. *Twas always accounted 
Imprudence, to leave a good, a fixed, and ſettled ſtate and con- 
dition for one uncertain, and of which there 1s ſmall hopes: But 
'tis a ſure and nndoubted Maxim, That zo Evil is to be done that 
Good may come of it : So that if any thing, by a farther Reforma- 
tion of our Church ſhall be taken away, or added, which cannot 
be taken away or added without doing Evil, then ſuch a rejection 
or addition ought not to be made, tho? ſome may think that ſome 
great Good may enſue upon it : And this ſurely in the general will 
be readily acknowledged by all, as being ſelf-evident and mani- 
feſt enough by the plain words of St. Paul, Rom. 3. 8. But then 
a difference ariſcth about what is Evil, and what not. Some think 
it Evil to Kneel when they receive the Sacrament of the Holy Eu- 


chariſt, and ſome think it the moſt Reverentz and upon that account, 
the 


; 
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the propereſt poſture that can be uſed upon that occation. Some 
think that Epiſcopal Ordination 1s not neceſlary for the making of a 
Prieſt ; and others, That there is not any Prieſthood to be had with- 
out it. Some think that the Epiſcopal way of the Regiment of the 
Church, is Popiſh and Tyrannical 3 and others, That 'ris the only 
way of Government that eyer was in the Church for many Centy-. 
ries, and of Apoſtolical Inftitution. Some think that the Govern- 
ment of the Church, by a Confiſtory of Elders, fome Clerick and 
ſome Lay, is the Scepter of Feſws pr thy and others, That 'twas but 
minted in the laſt Century, and the invention of Calviv. Now, 
in theſe, and all ſuch like caſes, what is to be done ? Certainly 
there is no other way, but to try and examine all ſuch things and 
caſes, by thoſe Laws and Rules of Reformation before laid down, 
Þiz. That no violation ought to be made of the Divine Laws, na- 
tural or revealed; that an Unity with the Church Catholick is to 
be maintained 3 and that the uſe and practice of the Primitive Church 
is to be obſerved ; For a rejetting any thing agreeable to all theſe 
Laws and Rules cannot be good, and a retaining any thing to them 
repugnant muſt needs be Evil, and therefore not to be done that 
Good may come of it, As for example, In the Caſes before-named, 
if upon a due and impartial Examination, kneeling at the Sacra- 
ment be found by the Laws Divine, Natural and Revealed, and the 
Cuſtom and Uſage of this Nation, to be a poſture more fit and 
proper to expreſs ſuch Reverence as ought to be uſed in that Action, 
than that of ſitting; and moreover, as to the uſe of it truly Catho- 
lick and Primitive ; then ought it not to be rejected, and the other 
admitted for any pretended good whatſoever. Again, if it appears 
by the Laws of the Holy Scriptures, and the Law of Reaſon mak- 
ing Legal DeduQtions from them, and the undoubted Hiſtory of 
the Catholick Church, and the Teſtimony of the firſt and pureſt 
Ages, that there is but one only Prieſthood in the Church of Chriſt, 
derived from no other than Biſhops, who had it from the Apcſtles, 
who had it from Chriſt himſelf, the Biſhop of Souls; then ought 
not this way of continuing a Prieſthood in the Church to be re- 
jected 3 and another, which hath no plain Warrant from any of the 
Laws before-named, uſed. And laſtly, if the Government of the 
Church by Biſhops, appears more probably to be of Apoſtolical In- 
ſtitution by the Laws of the Holy Scriptures, chan that of late In- 
vented by Calviz, and by the Hiſtory of the Church, to have been 
the Government of it in all Times and Places; then is not the firſt 
to be rejected, and the other to be admitted upon the pretence of 
any Good whatſoever. 

In a word, 'tis a moſt certain Truth (how ſtrange ſoever it may 
ſeem) that the Socinians will not, nor (with a good Conſcience ) 
cannot come into any Congregation, where Chriſt is glorify'd and 
praiſed as a God 3 and therefore, if we think to gain them, we' 
muſt throw away the Doxology, and the Athanaſran and Nicene 
Creeds; 'tis moſt ſure alſo, that nothing will fatisfie the Rigid Pres- 
byterians, but the utter cxtirpation of Epiſcopacy, and the ſetting 
up the new pretended Holy Diſcipline. The ſzdependerts (as their 
Name and Principles do ſhew ) are againſt an Union with any Na- 
tional Church, as being for many independent and ſeparate Con- 


grega- 
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regations,-to be governed by Laws of their own deviſing. To 
= upon the Azabaptiſts, not only the Croſs in Baptiſm, but A Ve- 
ry Baptizing of Infants muſt be laid afide. And the Zuakers are fo 
humorſome, that 1f we aboliſh the whole Liturgy, and abrogate all 
Eccleſiaſtical Laws, yea, and ſome of the Civil SanQions too, they 
will not be contented, m_ they may have Liberty to invade 
other Men's Properties, and be ſure of not paying Tithes : Now to 
do this, is to ſhake Hands with, and to bid adicu to the Catholick 
Church; and, by conſequence, to do Evil 3 and therefore not to be 
done for any Good which may come of it. 

But it may be ſaid, That without throwing away the Gloria Pa- 
tri, and the Athanaſiarn and Nicene Creeds, to pleaſure the Socinians 5 
or Pedo-Baptiſm, to draw in the Arabaptiſts 3 or, breaking all the 
Diſcipline of the Church in pieces, to ſatisfie the [dependents ; or, 
aboliſhing all Laws Eccleſiaſtical and Civil, even Magna Charta it 
ſelf, to humour the Zxakers 3 or, extirpating Epiſcopacy to gratifie 
the Presbyterians 3 there may be ſome things in the Liturgy, or Laws 
and Conſtitutions of our Church, of an indifferent nature 3 and 
which, upon that account, without doing any Evil, may be thrown 
away,. or left at liberty and diſcretion. And this is very true, and 
according to the Dodrine of the Exgliſh Church : But then we muſt 
enquire, as the Rowan Piſo uſed to do, Cui bono, what Good is like 
to come upon it 2 To depart from being well, without aſſurance of 
becoming better, is not very prudent. I know a great Good is pre- 
tended, even an Union of all Difſenters, and a making them all of 
the Church of Ergland. A great Good indeed, and which would 
come at a very cheap Rate, if the Purchaſe would be no more, than 
a parting with ſome indifferent things, or a leaving them at Liber- 
ty and Diſcretion. And, what an Happineſs would it be, if there 
was at this time ſuch an Heart and Mind in the People of England / 
Then would it be once more an Olbjon ; or, the Happy and the Bleſ- 
ſed Ifle, as being like a City at Vnity in its ſelf: Then would our 
ways pleaſe the Lord, and he would either tread down our Enemies, 
or make them to be at Peace with ws. What an Happineſs would it 
be, I ſay, if one Difſenter would ſay to another, Come on, Brother, 
let us conſider, now at the laſt, the Sorrow of the National Church, 
let us not be any longer eſtranged from the ways of Peace ; Let us 
only defire her to do that for us which ſhe may ſafely do without 
violating any Law of God, natural or revealed, or departing from 
the Catholick Church, or the Praftice of the firſt and pureſt Agess 
Let us ſet down what indifferent things we would have rejected, 
amended, altered, or added ; which, when done, we will be fatif< 
fied, and be one with the Church of Erglard, as all true Exgliſh Men 
ought to be.” What rejoycings of Heart would this produce in all 
thoſe who pray for the Peace, and are zealous for the Honour of 
the Church of England ! And ſuch a fair Propoſal as this, is neceſla- 
ry before any farther Reformation can be ſet about with any pro- 
ſpe& of good ſucceſs ; yea, it cannot but be thought very reaſona- 
ble by all fober Men upon ſeveral accounts, but upon theſe two 


eſpecially. 


T 2 Firſt, 
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Firſt, That the King, as Supreme Governor of the Church, may 
come to know what will Content theſe Men, and give them Sati({- 
faction. | 

Secondly, That there may be a Materia ſtrata, or a prepared Mat. 
ter, for a National Synod to conſider of, and work upon, when. 
ever upon this account it ſhall pleaſe the King to call it. If fach a 
Propoſal was made, if ſach a Temper and Method was uſed, then 
would the Church ſet about this farther Reformation with Heart 
and Good-will ; and a great Good might with reaſon be expeted 
from it, and by it. But without this Way and Method, our often Re. 
forming and Super-Reforming can fignihe little, as having no aſſu- 
rance or hopes given us of obtaining an Uniformity of Religion by 
it : And the reaſon is plain, becauſe we are kept in Ignorance, and 
know not what to do to content our Difſenterss We know what 
was found fault withal at the firſt, viz. Some ſmall things, as the 
Cap, and Tippet, and Surplice, and ſome other Veſtments ; and we 
know, that after the Reign of Queen M 7, when our Exiles came 
home, they cryed up very much, the Rites and Laws of other 
Churches, to which they had fled for Succour 3 and we know what 
was deſired to be reformed by the Admonition to the Parliament in 
the Reign of Queen Elizabeth ; and laſtly, we know, that ſuffici- 
ent Anſwers were then given, to all that was then objected, by Arch- 
Biſhop Whitgift, and Mr. Hooker, and others. But what will now 
content our diſſenting Brethren, we cannot tell, nor ever ſhall, except 
they will be pleaſed to tell us; and therefore, if we ſhould ſet about 
a Super-Reformation, before they have made their Propoſals, we 
ſhall be in the dark, and proceed meerly by gueſs, and in all proba- 
bility fall ſhort of giving them farisfaCction 3 and therefore, if we 
ſhould ſuppoſe the things following to be indifferent and alterable, 
and the Church as to them to make a farther Reformation : As that 
the Croſs in Baptiſm be quite laid afide, and that no Sponſors or 
Sureties for the baptized Infant be any more required 3 that the Ring 
in Marriage be no more uſed 3 and that ſuch uncouth ww 35 yn as 
with my Body I thee worſhip, and with all my worldly Goods I thee en- 
dow, be amended 3 that all Apocryphal Leſſons be thrown away, 
and a new Verſion of the Pſalms made, and not to be any more 
ſung or chanted, nor any Church-Muſick any longer heard; that 
the Square Cap, and Tippet, and all other Veſtments, but a black 
Gown, be laid afide; and that the Wax Tapers be quite thrown 
out of doors ; that the Litany be not ſung in a diſtin& Tone, or ſaid 
in a diſcint and different Place from that where the other Prayers 
are ſaid 3 that there be no Second-Service, but on Communi6n-days, 


:-and that in that Service we make not any longer any Commemora- 
ion of, or Thankſgiving for, thoſe that have hence departed in the 
Faith of Chriſt 3 that there be no ſtanding'up at the reading of the 


Goſpel, nor any bowing at the Name of Jeſus, and that none be 
obliged to receive the Euchariſt kneeling, but if they pleaſe either 
ſitting or ſtanding 3 that the Holy Table ſtand no longer in the 
Chancel Altar-wiſe, but in the Body of the Church, and that the 
Rails now about it be broken down, and the Steps of aſcent taken 
away, and all-laid level with the other Pavement of the Church ; 
that there be an Amendment made, of the Frame, and Contexture, 

and 


{ 
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and Expreſſions of ſome Collects, and that thoſe which are found” 


fault withal, by ſome, for their. ſhortneſs, be made longer; and, 
laſtly, that ſach Additions of Prayers and Thankſgivings be made, 
as ſhall, upon the deſire of any Perſon, or Party, be tound by the 
Synod to be fit and reaſonable. I fay, we will ſuppoſe, tho' we do 
not grant, that all this may be done without doing any Evil, as be- 
ing about things indifferent, and alterable, and not repugnant to any 
Divine-Law, natural or revealed, and without breaking the Union 
of this Church with the Church-Catholick , or making it to vary, 
in any Matter of great moment from the Utle and Prattice of the 
firſt and pureſt Ages; and that all theſe Additions, SubſtraQtions, 
Amendments, and Alterations, are really made by the Canon and De- 
cree of a National Synod, yet tis to be feared that very few, if any 
Diſlenters, would come in upon it: The 2nakers and Anabaptiſts 
would ſay, What ſignifies it to as, that you have taken away the 
Croſs in Baptiſm ? we diſlike all the whole Office of your Bapti- 
zing, from one end of it to the other : The Socinians will not come 
where Chriſt is Praiſed and Glorified as a God : Nothing will ſatisfie 
the Presbyterians, truly ſo called, but the downfal of Epiſcopacy : 
And the Independents are likely to fay,- Your often changing figni- 
fies nothing to us, for weare not for a National, but a Congrega- 
tional way : And ſo the great Good, which 1s pretended, for the 
bringing about a Change of the Laws, and Conſtitutions, and Rites, 
and Cuſtoms of the beſt Church in the World, may perhaps dwindle 
into nothing. 

If it be ſaid, ( as I know it is by ſome) That if our Church will 
make this Change, and a wider Door, ( as I think the Phraſe is, ) 
then the Legiſlative Power may make ſuch a Law, as ſhall compel all 
Diſſenters to come in. To this it may be replied, That fach a Law 
for Uniformity, was made upon the Additions, and Alterations made 
in the 14th of Charles II. and yet it would not do; for the Diſſen- 
ters, inſtead of coming in, ſet themſelves at a farther diſtance to the 
Church, and their Wits withal a-working, how to fruſtrate all the 
Ends and Purpoſes of that Law : And ſeeing it hath pleaſed the Le- 
gillative Power at this time, to fuſpend, or abrogate ſome Penal Laws 
of an Eccleſiaſtical concern, and made fince the Reformation, 'tis to be 
feared, that now at this time, any ſevere Law for Uniformity in Re- 
ligious Worſhip, will do but little Good, 

If it be ſaid, That if we make a farther Reformation, and when 
"tis done, be ſo unfortunate as to fail of winning over Diſlenters, 
yet ſhall we render them art leaſt inexcuſable by ſo doing. I reply, 
That they are inexcuſable already ; for if there be nothing in the 
Laws or Liturgy of our Church, contrary to the Divine Laws, or 
the Cuſtom, or Canons of the Church Univerſal, or the Practice 
of the firſt and pureſt Ages, nor which is not fairly defenſible againſt 
any, who ſhall oppoſe it, ( as thoſe worthy Divines in the Year 
1660 did declare, ) then have our Diſſenters no juſt cauſe or rea- 
ſon to ſeparate : And 4 cauſleſs Separation from a National Church, 
which is at Unity with the Catholick Church, is Schiſm 3, and therefore 
they are inexcuſable. 

If it be farther ſaid, That if a Super-Reformation be made, it 
will render them yet more inexcuſable. I grant that to be yo 5 

and, 
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and, which is more, That things unneceflary in any Church, as wel! 
as things unlawful, ought to be reformed, and done away, that 
the Mouth of all Calumny may be ſtopped, and not the leaſt ground 
' left for rpm | Evil of it; and if there be any ſuch unneceſſary 
things in our Church, as, when done away, will make it more re. 
ſemble the ſimplicity of the firſt Ages of Chriſtianity, than now ji 
doth while it hath them, they ought, as Ithink, to be done away 
whether we have any preſent hope or aſſurance of gaining our dif. 
ſenting Brethren, or not ; for in ſo doing, we muſt needs, ſurely at 
laſt, heap Coals of Fire upon their Heads, and melt them into an Uni. 
— Which the God of all Peace , Order, and Unity grant, 
men. 


The End of the Sixth Book. 
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Why ſome LAWS are Immutable, 
and ſome not, but may be Mitiga- 
ted or Ceaſe, be Suſpended or 
Abrogated. 


BOOK VII. 


CHAP. L 
Of the Subje& Matter of the following Book in the general. 


The Contents. j 


What Laws are Immutable, and what not, Q. 1. A ſhort account why 
they are ſo, F. 2. 


N the foregoing Books we have diſcourſed of the Origin of &$, 5. 
Laws, and from whence they have all their obliging Power, 
and of the great variety of them. And now we ſhall pro» 
ceed to ſhew as briefly as we can, how ſome Laws come to 
be Immutable, and ſome not, but may ſuffer Change, and be Mi- 
tigated, and Ceaſe, and be Suſpended, and Abrogared, and come 
to an end, and be no longer any Laws. And in doing of this, 
we ſhall have occaſton to make a Review, and give a tranſient 
Glance upon moſt of the ſeveral, Laws before diſcourſed on, that 
ſo we may examine which of them are Immutable, and which not 3 
and to make this recolle&ion more eafie and plain, we ſhall pro- 
poſe them at one ſingle view in this following Scheme. 
1 C1. The Law of divine Operations, ad extra. 
|. The Law of natural Agents. 
Immutable, 4 3. The Law of Angels. 
| 4. The Law of Man conſidered as @wey Aoynyy, 
! or the Law of Reaſon. 


| Or, 


Laws are either, 
WY 


Mutable, ) Lav Poſrive, Or Or 
Humane, { Eccleſiaſtical. 


And 


Divine, Civil, 
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And then for thoſe Laws which are Mutable, we are to ſhew 
how they come to be ſubje& to that Mutation or Change 3 and 
what we have to ſay, as to that in the General, we will here pre. 
ſent to view 1n another Scheme. . 


; | c When ſome change is wrought in 
In Part, ) ,- xg by the Interpretation 
OT It, 


ge, 


Ab intrinſeco, by 
ſome defect 1n% Or, 
| themſelves, | 
4 
[ 

Or, 
Ab extrinſeco, 2 


When the Law loſeth all its oblj. 


In Whole ging Power, and cealcth to 
be any longer a Law. 


either, 


In Part, 4 ——_— Law is diſpenſed 


ſome contrary 
Power without 


Or, 
In Whole, —When the Law is Abrogated, 


Laws come to ſuffer Chan 


C 


And from theſe Schemes it may plainly be ſeen, what the ſab- 
jet matter of this Seventh Book will be: For in the next or ſe- 
cond Chapter, we are to diſcourſe of thoſe Laws, which are Im- 
mutable; And in a third, of thoſe which are ſubje&t to Mutation 
or Change ; And in a fourth, of their being moderated and miti- 
gated by a Candid Interpretation 3 and in a fifth, how they may 
ceaſe to be by ſome defe&t in themſelves ;-zAnd in a fixth, How 
they may be diſpenſed with, and to whom of Right belongeth the 
Diſpenſing Power; And in a ſeventh, How they may be Abro- 
gated and utterly Aboliſhed. 


CHA ÞP. IL 
Of thoſe Laws which are Immutable, and why they are (o. 


+, 
F 


The Contents. 


: 


The Immmtability of Laws depends not on the Legiſlator: but the end 
and matter of them, h.1. This ſhewn from the ſeven! Branches 


F* 


of the Law eternal, as from the Law of divine Operations, ad extra, 
Q$. 2. And the Law of natural Agents, h. 3. And the Law of 4n- 
gels, or the Law Cali $. 4. And the Law of Man conſidered as 
Too Noyingv, or the Law of Reaſon, F. 5. And from the nature of 
Good and Evil, which is unchangeable, $. 6. Some ObjeFions an- 


ſwered, F. 7. & 


FT: ſeems at firſt ſomething difficult where to place the Immutabili- 

ty or Perpetuity of a Law 3 becauſe God being the immediate 

Author of many Laws 3 and, in ſuch a manner the Fountain and 

Origin of all Laws, as that they cannot any of them, have any 
obliging Power , but what is from him derived 3 and he being 
| MOTEC- 


de 
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moreover, altogether Immutable, and not ſubject.to any Change, 
and- alſo Infallible, it ſeems from thence to follow, that all ſuch 
Laws as immediately proceed from himſelf, or thoſe by him autho- 
rized, ſhould becauſe of that become Immutable. Bur it is not ſoz 
For he that ſeriouſly will Meditate upon this Matter, will find, that 
the Immutability of Laws depends, not upon the Author, but the 
Matter, and the End of them. For =_ Mr. Hooker) whether God Eccleſ. Pol. 
be the Author of Laws, by anthorizing that Power of Men whereby they © * *® 
are made, or by delivering them immediately made How himſelf, h 
Word only, or in Writing alſo, or howſoever 5 notwithſtanding the Au- 
thority of their Maker, the Mutability of that end for which they were 
made, may make them alſo changeable and therefore, when it doth not 
any ways appear from the Legiſlator, how long ſuch or Fw Laws ſhall 
continue in force, then have we (laith he) no light to direF our Judg- - tbid, 
ment, concerning the Changeability or the Immutability of them, but by 
conſidering the nature an4 quality of ſuch Laws. And the nature and 
quality of every Law , a be judged by the end for which it was 
made, and by the aptneſs of the things therein preſcribed unto the ſame 
end; and if the end or reaſon of the Law, manifeſtly appear to be of 
perpetual neceſſity, then have we nothing to do but to conſider, whether 
the things preſcribed for the end do ceaſe or not, to be effeFual unto 
that purpoſe for which they were at firſt intended : And if both the end 
for which the Law provideth, bz perpetually neceſſary, and the way where- 
by it provideth perpetually alſo moſt apt, no doubt but that every ſuch 
Law, ought for ever to remain unchangeable. e 
And this will appear plainly, by conſidering the ſeveral Branches &. 2. 
of the Law eternalz the very Name and Title of which Law, int- 
yu and implies Immutability 3 For that which is eternal, tho' it be 
ut 2 parte poſt, muſt needs be unchangeable. Now the firſt branch 
of the Law eternal, according to our deſcription of it, /ib. 2. cap.3. 
and in the precedent Scheme, is the Law of the divine Operations, 
ad extras, or that Law, which God acted by in the making, and will 
always at by in the Regulating, Governing, and Preſerving of the 
Univerſe, which therefore muſt needs be Immutable. For tho' 'tis 
ſaid, That God finiſhed the Creation in fix days, and then reſted 
from his Works; yet we muſt underſtand it only of Generals, and 
not of Particulars and Individuals; for God till creates them : And 
ſome have concluded, and that with reaſon enough, That his Pro- 
vidence, and Preſervation of the World, is but a continued Crea- 
tion: And if any ſhould ſay, That this World ſhall have an end, 
and that therefore by conſequence this Law muſt have an end alſo, 
and fo is changeable 3 It may be replied, that tho' the oy4us 18 499+ 
ws, the Faſhion of this World may be changed 3 yet doth it not fol- 
low thence, that this Law is changeable : For whether we ſuppoſe 
that this Earth, after its Conflagration, ſhall become Habitable again, 
and be the Manſion of Men and other Animals, and this in eternal 
Viciſſitudes ( as thoſe who defend the Opinions of Origez think ; ) 
or that after the Conflagration, the bleſſed Milerninm will begin, 
and Chriſt Reign here with his Saints for a Thouſand Years upon 
this Earth, and that then it ſhall ceaſe and be no more, as ſome 0- 
thers have been and are of Opinion 3 yet this Law doth ſtill continue 


to be the ſame, as ſuppoſing habitudinem ad Creaturas, a reſpeCt - 
L the 


4 
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' the Creatures, let them be in what ſtate and condition ſoever they 
Ecerna quz- will, For it is NO Other than that eternal Decree, which God from 
oo boſs, all Eternity hath ſet down about the ordering and diſpoſing of all 


————_—_— 


' onis univerſi. things. And ſo the end. of this Law, being to make the World, 


Suarez LL. Chich the Greeks call 450 gs, from its beautifulneſs) yet more beau. 

MOOS $43 and the —_ for procuring this end, no other than what the 
great and wiſe diſpoſer of all things ſhall think fit and convenient, 
it muſt needs be a Law unchangeable. 

& 3. The ſecond branch of the Law eternal, is the Law of natural 
Agents; and this alſo muſt needs be Immutable, it being as Aqui- 
as hath deſcribed it, and as we have before declared, A decree 

t:1©G4 made in the mind of God, appointing all things by fit means to 
eſt ratioin be carried to their proper ends: For God's decree cannot but be 
mente Di Immutable, and. his purpoſe, as to all things of this kind unchange- 
- conſen- able. And altho' this World, and the things thereof, as to the out- 
raven media ward frame _—— - Lo =_ —_ yet the __ CON- 
- nur  CErning the wiſe diſpoſal of all things therein cannot. For as 
—_ nn ſaith of this Law, tho? it hath not re- 

Quamvis enim prout dicit reſpeum ad fſpeCt to the Creatures always after the ſame 

creaturas, non ſemper reſpiciat eas ſecun- qnanner of Exiſtence, nor impoſeth Laws up- 


d Genel . 
omg one _ pets on them which are to endure for the whole 


| durent, ſed juxta modum definirum ab Time, but according to the mode and way ra- 


ipſo Deo ; nihil ominus juxta itum mo- the. rreſcribed by God 3 yet according to the 

a upd a——_ Ln mals and way by him preſcribed, it 1s eter- 

cap. 10. 5, 2. nal and unchangeable. And therefore if we 

could ſappoſe, that this Earth was gradually 

framed by the Laws of Motion, into a ſmooth globular form, and 

that the other Elements of Fire, Air, and Water, came to be what 

they are, by a ſucceſhve way of working according to thoſe Laws ; 

rs that in proceſs of Time, the outward Cortex of the Earth, by 

means of Cauſes both external and internal, came to break, where- 

upon a Deluge was made, and the Earth came to have that Moun- 

tainous and rugged ſhape and frame, in which we now behold it 

(as the Author of the Theory of the Earth ingeniouſly enough de- 

ſcribes it 3) and that through the operation & Cauſes external and 

internal, it ſhall at laſt be prepared for Fire, and ſuffer a Confla- 

gration, and then be made the Habitation of our bleſſed Lord and 

Saviour, and his Holy Saints and Martyrs ; yet ſtill among all theſe 

Mutations and Changes, is this Law of natural Agents unchangeable, 

as being a decree of the great Creator of the Univerſe, appointing 

all things by fit means to be carried to their proper ends, tho' it be 

HzcLex na- through never ſo many Changes and Viciflitudes. And ſo I think 

ken ger we may very ſafely conclude with the words of St. _—_ as the 

me fiant, im- ſame Swarez doth, That this Law of natural Agents, which calls for all 

mutabilis eſt. 2þ;gs it this World to be done according to that excellent Order by God 
Cole: - | erafoibed, is Immutable. | 

$. 4. The third branch of the Law eternal, is that Law which the Angels 

. aG&by, or the Law Caleſtial; and this alſo cannot hu be Immuta- 

ble. For the Will of God is the ſupreameſt of aft Laws, and to 

that Law the Angels pay ſach an exa& Obedience m Heaven, that 

our bleſſed Lord and Lawgiver, gives it as an Idea or Pattern of 

the higheſt obedience we need to ask or pray for upon Earth; T7! by 

Wl 
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gels, being no other than the”Will of God, which 1s nnchangeable, 

mult needs be ſo too; And this Will or Law being more viltble or 

intelligible to ſuch pure Spirits as the Angels are, than to other In- 

ferior Beings, which have not as yet attained to ſuch an high per- 

feftion of Bliſs, as to be without a poſlibility of falling, they cannot 

but give unto it a moſt uniform and uninterrupted Obedience : 

Fox they cannot but adore him, on whom they ſee plainly, not on- 

ly they theml(elves, but all other things beſides depend 3 nor ceaſe 

to love him in whom they behold ſuch great Beauty and PerfeCtion ; El Pol. L-r. 

nor leave off to imitate him, as far as they are able, whom they ſee * © 

daily to fill Heaven and Earth, with the rich Treaſures of moſt free 

and nndeſerved Grace. So that this their uninterrupted obedience 

proves alſo the Immutability of that Law, which the elect Angels 

do att by, For they reſt not day and night, ſaying, Holy, Holy, Holy, 

Lord God Almighty, which was, and is, and is to come, Rev. 4. 8. 
As to the fourth branch of the Law eternal, viz. the Law which 

Man is to at by, as he is, C@» 2o345r, or the Law of Reaſon, 'tis 

Immutable both ex parte Subjedi and ex parte ObjeTi, that is, both 

in reſpect of the minds of Men, in which it is writ, and the things 

alſo it commands and forbids, which are ſuch as are 1ntrinſfecally, 

and in themſelves good or evil. Firſt, In reſpect of the ſubject of 

It, or the mind of Man; for this Law is not writ upon Pillars of 

Marble, or Tables of Stone or Braſs, or Leaves of Paper or Parch- 

ment, with Pen or Pencil : But as St. Pauf's words are, With the » cor. 3. 3; 

Spirit of the living God in the fleſhly Tables of the Heart : So that it 1s 

an inherent and neceflary Property or Faculty of the rational Soul 

of Man, or as ſome ſay, the rational Soul its ſelf z and therefore it 

cannot be imagined, that this Law ſhould be Mutable, fo long as j 

the mind of Man ſhall exiſt, and continue to contemplate the firſt 

Principles, and be capable of Reaſoning and —_— fit Concluſi- 

ons from them. [For as Grotivs obſerves, As the Being of things Nam ut Eſſe 

when once exiſting, have no dependance upon any other but him who no) ono 

gave them their Beings, So *tis alſo in the caſe of all thoſe Proper- qui func ali- 

ties which flow and ariſe from thoſe Beings. And therefore I think _ ———l 

we may ſafely conclude, That unleſs the rational Souls of all Men Tomas 

ſhould come to be annihilated, or be made uncapable of Reaſoning, 4uz Eſle illud 


A 
AL 


this Law is altogether Immutable, and that by reaſon of the ſubject = 
in which it 1s writ. I. $. 10, 


But then again, This Law is alſo Immutable, by reaſon of the | g, 6, 

things it Commands and Forbids, which are unchangeable, and intrin- 

ſecally, and in themſelves Good or Evil. Anq upon this account 

Grotivs boldly affirms, That God himſelf can- | 

not change this Law, becauſe the nature of things Warm — narurale adeo Immurge 
, o quidem murari quear. 

cannot be changed 3 For, ſaith he, as God can- Sicut enim ur bis duo non fin quatuor ne 

not make thoſe Rationals now in Being, to con- adeo quidem poteſt effici, ira nec hoc ur 

ceive any other ways of things, but that two and 7 inerinleca ratione malum eſt, me: 

two will 'make four : So can he not make that 

which is intrinſecally Evil, to be no Evil at all, And certainly there 

are many things which are intrinſecally either Good or Evil 3 and 

are not ſo only, -becanſe Utility, or Opinion, or humane Laws have 

made them fo. If Utility 1s the only Mother of what is Righr 

EL 2 and 
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Ucilicas juſti and Juſt z which was the common Effatum ot Arceſila Carneades, and 
prope marer all the Academicks 3 then faith Cicero, he who {hall think it for his 

2 Profit to break all Laws, will be ſure to break them; and then ir 
will ſo come to pals, that 1n the end there will 
be no Juſtice at all, ſeeing that theſe Men will 
not allow it to be natural and intrinſecal, by; 
place it in Profit and Utility 3 and ſeeing with. 
al, it is ſo manifeſt, that Men for Utility ſake 
deſtroy it. And for thoſe who place the Exi. 
ſtence of Good and Evil in the Opinions of 
Men, and not in the nature of the things them. 
ſelves 3 the ſame Cicero accounted of them nv 
better than as Men beſides their Wits. For, 
ſaith he, if Goodneſs exiſted only in the Opinions 
of Mey, then might they make themſelves really 
Jappy: by Fancy and Opinion 5 and what greater 
Folly 'and Madneſs can there be than ſo to think, 
And thoſe who place all that is fit and juſt in the 
Conſtitutions of Men or humane Laws, he ac- 
counts no better of them neither : For, faith 
he, it is a moſt fooliſh thing to make that, and 
that only to be uf; which is enaFed by the Laws 
of ſome People : Conld the Laws of the Thrants of 
Athens, or if we did ſuppoſe the Athenians to delight in Tyrannical 
Laws, make things Good, and Fuſt, and Honeſt, and thoſe Laws equal 2 
We mult conclude therefore, as he doth very often, Jus in natura 
eſſe poſitum,: that Right 3s placed in the wery nature of things 5 and 
that they are intrinſecally, and of themſelves Good or Evil, Juſt 
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Ira fic ur nulla fic omnino juſtitia, fi 
neque natura eſt, & ea, quz proprer utl- 
litatem conſticuirur, ucilicce illa conyel- 
lirtur. L. L lib. 2 


Hzc autem in opinione exiſtimare, non 
in natura ponere dementis eſt, 1bid. 


Ipſum bonum non eſſe in opinionibus, 
ſed in natura, nam ni ira efler beati quo- 
que in opinione efſent ; Quo quid dici 
poteſt ſtulrius. Ibid. 


Jam vero ſtultiſimum eſt, exiſtimare 
omnia juſta efle, quz ſcita fint 1n popu- 
lorum inſticaris, aur legibus. Ibid, 


- or Unjuſt, Right or Wrong, Honeſt or Diſ- 


Arqui nos legem bonam I mala nulla 
alia niſi naturali norma dividere: poſſimus. 
Nec ſolum jus I natura dijudicarur, ſed 
omnino omnia honeſta ac turpia, Nam 
& communis intelligentia nobis. notas res 
efficir, caſque in animis noſtyis inchoavir, 
ut honeſta in virture ponantur, in vitiis 
rurpia, Cicero, Ibid. 


honeſt 3 and that Men, conſidered as Men, have 
no other way or Rule whereby to judge what 
Law 1s Good or Evil, but the Law of Reaſon: 
For that Reaſon which is common to all Men, 
makes things known unto us, and hath imprint- 
ed in our Minds, what 1s to be accounted ver- 
tuous, and what Vitious. 


So that this Law of Reaſon cannot but be Immmutable, both 
in reſpect of the ſubject of it, as being ſeated in the 3; or Mind 


of Mar 


, Which is Immortal, and in reſpect of the things it Com- 


mandand Forbids, which are of their own nature Good and Evil, 
and (6 unchangeable. 


v-.7- 


Fir tamen interdum ut in his aQibus 
de quibus jus naturz aliquid conſtituir, 
imago quzdam murationis fallat incautos- 
Ibid. 


But tho' this 1s really ſo, yet, as Grotizs obſerves, it ſometimes 


happens, that in the Things and Acts determi- 
ned by this Law, a certain ſemblance of Change 
appears, which deceives the unwary, and thoſe 
who do not well confider of itz and there- 
fore ſome Objeftions have been made againſt 


it, the chiefeſt of which I think are theſe : 


1. ObjeF. 


Firſt, It hath been ſaid, That this Law is changeable, becauſe the 


Law of Chriſt, hath advanced and corrected it, and whatever may 
be corrected and amended, cannot be ſaid to be Immutable. 


Second. 
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Secondly, *Tis ſaid, That it appears moſt plainly to be changeable, 2. ObjeZ. | 
becauſe God in the caſe of ſhedding Innocent Blood, and Robbery, | 
did alter it, when he Commanded Abram to kill Iſaac, and the 
Iſraelites to borrow of, and to ſpoil the Egyptians. 


Thirdly, 'Tis objeted, That it cannot be faid ro be Immutable, 3. Obje#. 
ſeeing that by the Law of Nature, all things were at firſt common, 


which has been changed ſince by humane Laws, and the introdu- 
cing of Property. 


Now, to the firſt it may be replied, That an Addition may be 
made to a thing, and yet the thing may remain entire in its ſelf and 
unchanged 3 and fo, both Laws Divine and Humane, may advance 
the Law of Reaſon ; yea, ſometimes Humane Laws may determine 
of ſome particular indifferent things, which no Divine Law, either 
natural or revealed, have determined of : But from thence it cannot 
be Inferred, That thoſe Laws Divine are changeable. Again, The 
Law of Chriſt may be faid to advance the Law of Nature, becauſe 
that Law in ſome Men, yea, in ſome whole Nations, may be much 
obſcured; and the Law of the Goſpel, having in it a ſhining Light, 
and a cleanſing Faculty, may make that which was almoſt oblitera- 
ted before, to be plain and legible : But this doth no more prove, 
That the Law of Reaſon was thereby changed, than it doth an 
Humane Law to be changed; which, through the negligence of 
thoſe who {hould look after it, is not put in execution. 

As to the ſecond, it may be ſaid, That the Obligation of a Law 
way ceaſe, when the Law its ſelf is not at all changed 3 as for in- 
ſtance, The Law of Nature doth not oblige to pay what I have bor- 
rowed, when the Creditor has remitted the Debt, but yet the Law 
of paying every one his own 1s ſtill in force and Immutable. And 
ſo in the caſes of (laying Innocents and Robbery, all Perſons, the 
Innocent as well as Nocent, deſerve Death, by reaſon of the firſt 
Trangreffion 3 and Theft and Robbery is only when there is a ta- 
king away from him, who has the Dominion and Property in the 
thing ſo taken away without his Conſent ; and fo, if we well confi- 
der of it, it will be evident enough, that to ſlay the Innocent, or 
rob the ſubproprietor, can be no Crime, when we are ſure that he 
in whoſe hands are the [1ſes of Life and Death, and who is the ſu- 
pream Lord of all things, commands it. 

As to the third Objection, which ſaith, That at firſt, and by the 
Law of Nature all things were common, and that Humane Laws 
have changed that Law by introducing Property : The Anſwer is, 
That ſome things are de jure naturali, as they are poſitively forbid- 
den by the Law of Nature, and other things after a Negative way 
only, and as they are not forbidden z and fo Nakedneſs, faith Aquz- ou N. 94- 
n4s, is de jure naturali, becauſe Nature has not provided Cloaths for ©" * 
Man, but it has not forbidden, that they ſhould be ſupplied by Art : 
And fo, in this caſe of all things being once common z for if ever 
there was any ſuch State ( which I much doabt of) it might be 
belt in the firſt beginning of the World 3 but the Law of Nature 
doth not forbid the lntroduttion of Property; and it being in After- 


Times 
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times found, to be better than the Primitive Community, the in- 
troducing 'of it by humane poſitive Laws, accorded well enough 
with the Law of Nature : For this was but as it were to add unto 
it, leaving it as entire and Immutable as at firſt: For, as it was ſaid 
before, an Addition may be made to a thing, and yet the thin 
may remain in its ſelf unchanged. And this is all which 1 think 
ncedful to: be ſaid about the Immatability of ſome Laws. 


C H A P. IIL 


Of Laws which are Mutable, and how they come to be 
ſubject to Change. 


The Contents. 


The Mutability of Laws —_ upon their matter and end, $. 1. No 
Laws but poſitive, Mutable, $. 2. And yet all are not Mutable which 
be Poſitive, h. 3. Of Laws impoſed by each Man upon himpelf, F. 4. 
Or by any Publick Society upon the particulars thereof, h. 5. Or by 
all the Notions of Men upon every ſeveral Society, $. 6. Or by God 
himſelf upon any or every of theſe, F. 7. 


He changeableneſs of ſome Laws is to be deduced from the 

| ſame Origin, from which others derive their Immutability ; 
that is, not ſo much from the Legiſlator, as the matter and the end 
of them. For as ſome Laws whoſe end 1s perpetually neceſlary, 
and the way and means provided to attain that end, continually 
apt and fit for the attaining of it, are Immutable : So thoſe Laws 
which fall ſhort, either in reſpect of the end, or the means, or both, 
muſt needs be Changeable. For it cannot be imagined, but that 
the Law whoſe end ceaſeth, and the means of attaining that end are 
come to nothing, muſt needs be Mutable, let him be who he will 
that was the Author of it ; ſeeing all Law 1s founded upon Reaſon, 
and a Law without an end, or means of attaimng any end, muſt 
needs be Irrational 3 and by conſequence, either nothing in its ſelf, 
or that which may and ought to be changed : So that I think it is 
very evident, that the mutability of Laws depends upon the end 
and matter of them 5 which matter is that for the ordering where- 
of they were Inſtituted, and being Inſtituted, are not Changeable 
without cauſe, neither can they have -cauſe of Change, when that 
which giveth them their firſt Inſtitution; remaineth for ever one and 
the ſame. But when that ſhall not remain the ſame, or ceaſe to be, 
then Laws become Changeable, whoſoever he was, whether Gad 
or Man, that was the Author of them. For'it may fo be, that an 
Infallible Lawgiver may imppſe a Law which ſhall be only for a 
time 3 and on the other hand, that a fallible Lawgiver, may impoſe! 
a Law which ſhall be everlaſting z and the reaſon 1s, becaule the fals 
lible Lawgiver, may forbid what is prohibited by the Law of Na+ 
ture 
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ture and right Reaſon which is perpetual 3 and the infallible Law- 
er may unpoſe only things in their own Nature indifferent, and 

t for ſome certain time, as will appear hereafter. So that we may 
ſafely conclude, that both the Mutability and Immutability of 
Laws, depends wholly upon the matter and end of them ; if the 
matter is Immutable and their end Perpetual, fo are they z but if the 
end ceaſeth, and the matter is Changeable, then ceaſe they alſo, or 
at leaſt are ſubject to Mutability. | 

And from hence it appears alſo, That only ſuch Laws as are Po- $- 2- 
fitive are ſubje& to Change 3 and Poſitive Laws are ſuch as a Supe- 
. rior, having Power and Authority ſo to do, impoſeth upon the In- 

ferior : And theſe Laws have always for their ſubjeCt Matter (if they 
are juſt and equitable) things that are indifferent, that is, ſuch 
things, as are not determined, ad zum, or that way or this, by 
the Lawi of Nature or right Reaſon, or any other divine Law, 
which God hath declared, or appears plainly by the light of Rea- 
ſon, or the Cardle of the Lord (as the Wiſe man calls it) to be per- 
' petual and eternal. And therefore, ſeeing that the things determi- 
ned ad umn, and the things not determined ad uz, are the whole 
ſubject pnatter of all Laws whatſoever 3 and ſeeing that the things of 
this latter ſort and kind, are the only ſubje&t matter of Laws Poſitive, 
it is from thence moſt clear and manifeſt, that thoſe Laws only which 
are Poſitive, are ſubject to Change and Matability. 

* But then again it is to be conſidered, that tho\no Laws are Mu- «g 2, 
table, but what are Poſitive 3 yet all Laws which are poſitive are not 
Mutable. For many Laws of our ever bleſſed Lord and Lawgiver, 
may be faid to be Poſitive, yet are they not Mutable, but Evar- 
gelium Fternum (as St. John calls them) an eternal and everlaſting Rev. 14. 6. 
Goſpel. Becauſe (as it hath been declared before ) the Mutability 
of a Law is to be derived from the matter, or the end, and reafor 
of it; and there can be no reaſon why the Goſpel ſhould be abo- 
liſhed, and another Law put in the ſtead of it, fo long as the 
World doth: continue : So that it ſeems to be very clear, that ſome 
divine Poſitive Laws may be Imtmucrable, and that we may fafely 
enough conclude with Mr. Hooker, that thoſe Laws Divine which Eccl. Pol. Lt. 
belong whether naturally or ſupernaturally, either to Men as Men, * *5: 
or to Men as they live in Politick Society, or to Men as they are - 
of that Politick Society, which is the Church, withoar any farther 
reſpe&t had unto any ſuch variable accident, as the Eftate of Men, 
and of Societies of Men, and of the Church it felf in this World 
'is ſubje& unto: All Laws that ſo belong unto Men, they belong 
for ever 3 yea, altho' they be Poſitive Laws, unleſs being Poſitive, 
God himſelf which made them alter them. And the reaſon is, 
becauſe the ſubject matter of Laws in general, is thns far forth 
conſtant. 

But here at preſent we have andet our conſideration fuch Laws g, 4; 
only as are Mutable 3 and tho? all Pofitive Laws are not Mutable, 
yet none are Mutable which are not Pofitive 3 and thefe are of feve- 
ral kinds 3 as firſt, Laws impoſed by each Man npon himſelf, viz. 
All Promiſes paſs'd unto Men, and all Vows made unto God 5 and 
fuch as are of this ſort and kind, are Mntable feveral ways. 
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As Firſt, When the lawful Superior of the Perſon Young and 
Promiſing, makes the Vow or Promiſe null and void 3 And fo the 
Vows and Promiſes of all Perſons who are not ſ#z juris, may be 
made meer Nulities by thoſe under whoſe Juriſdiction they are, ag 

| Chriſt declared, That the Vow : of the Son, or the Fewiſh Corbay, 
which was made to. the detriment of the Father to be void. ' Anq 
ſo may all Promiſes of Children and Women under Covert Baron (as 
our Law-term is) be made null and void, by the Father or the 
Husband. 


Secondly, A Promiſe may become null and void, by reaſon of 
ſome notable Change relating to the principal cauſe cf it, or when 
the {tate of Afﬀairs is quite altered, from what it was when the 
Promiſe was firſt made; and ſo, if a Father makes his Will, and 
declares ſuch a Son his Heir, whom he thought to be of a good 
Temper, and ſuch an one as would be a prop and a comfort to 
him in his old Age; and, withal, makes a Promiſe never to alter the 
ſaid Will; yet, if it plainly appears, that this his Son and declared 
Heir has gone about to Poyſon him, he is then no longer bound 
by that Promiſe, but may, with a ſafe Conſcience, ſure)y make 
another his Her. 
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Thirdly, A Promiſe is made null and void, and by conſequence 
is changed, when the Party to whom the Promiſe 1s made, makes 
a Relaxation of it : As if A. makes a Promiſe to B. to pay unto 
him an Hundred Pounds, if B. remits the Debt, then A. is no lon- 
ger bound by that Promiſe z and the reaſon is plain, becauſe every 
Man may part, when, and how he pleaſes, from his own _— 
And thus are Laws impoſed by Men upon themſelves changeable, 
which we have here placed as the firſt fort or kind of Laws Poſitive. 


h. 5. Again, Another ſort or kind of them are thoſe which are Impoſed 
by any Publick Society upon the particulars thereof, and ſuch are 
all the Civil or Eccleſiaſtical Conſtitutions peculiar to any parti- 
cular Church or State, and of their being Mutable, no Man I think 

can doubt 3 Becauſe, tho' the end of them, is, or ought to be al- 

ways the ſame, namely, the Good and Welfare of the Society, yet the 

Matter of them, and the State of Affairs and Times are Changeable, 

and the Legiſlators moreover Fallible ; ſo that being but Humane 

Laws, they muſt needs be ſubje&t to Mutability. Nay, they arenot 

only Mutable, but as the caſe may be, they ought forthwith to be 

lepes murari <Danged, as Biſhop Sarderſor concludes 3 ſo that there can be no 
poſſe incer- queſtion made of their Mutability, But it may be a queſtion, whe- 
dum & debe- ther Malum bene poſitumt ſit movendum 2 Whether a miſchief is not 

re. Prelec de , be , 

conſe, g. $. 12, ſometimes to be endured rather than an Inconvenience ? And whe- 

ther the Remedy in ſome Caſes may not be worſe than the Diſeaſe ? 
That is, in ſhort, and in plain words, whether it is adviſable and 
convenient to change the Laws, eſpecially thoſe which relate to 
the Foundation and primary Conſtitution of any Church or State, 
altho' they are really, and in themſelves Changeable 3 and may alſo 
ſtand in ſome ſmall need of Change? And ſurely, the beſt advice 

Prev, 24-21+ here 1s that of the Wiſe-man, viz. Not to meddle with thoſe that are 

given 


Certum eſt 
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given to change, except there isan abſolute neceſlity of it. He was; 
I fay, a wiſe Man, who gave this Counſel 3 yea, more than a wiſe 
Man, as being 3/145, inſpired of God 3 and it is moſt certain, 
that the changing of the Laws of any Church or State is a very 
perillous thing. | 
Another ſort or kind of Laws Poſitive, are ſuch as are impoſed by &. 6. 
all Nations of Men upon every ſeveral Society 3 and theſe are called 
Jura Gentium, or the Laws of Nations ; and 1n the foregoing Books 
we have conſidered of them as Civil, Military, and Eccleſsaſtical z 
under the Czvil, we ranged thoſe Primary Laws of Nations which 
relate to Embaſly, the right of Sepulture, the courteous entertain- 
ing Strangers, and the commodious Traftick of one Nation with 
another 3 under the Military, all the Laws of Arms and War; and 
under the Eccleſraſtical, the Laws of that Grand Society of the Men 
of all Nations Chriſtian, or the Cathclick Church. Now the Jus 
Gentinm conſidered in the general, is either the N&u©. ora d:7O., 
or the Law of Reaſon, which may be ſaid IR ; AS 
to be the Common Law of all Nations, and is _- FB.P.L1S. | Weis —_ 
immutable z or, the Jus Gentinm Voluntarium, 
which Grotizs thus deſcribes 3 This Law of Na- Jus Genrtium eſt quod Gentiam omni- 
tions (ith he) is that, which by the will and ym ap, mularum mim. obligandh acee- 
conſent of all or many Nations, has obtained an | 
obliging Power, and this undoubtedly is mutable : For it is not Univer- 
ſal, as he there notes, but may be of force in ſome places, but not in 
all z and what ſome or many Nations have agreed upon to Conſti- 
tute, they may _—_ to _—— or, what Uſe and Cuſtom has 1n- 
its ſelf ceaſe to be 3 or, Uſe and Cuſtom, becauſe 


fay, there is no doubt to be made, but that the Jus Gentinm Volun- te Jus Gen- 
tarium is changeable; and ſo are all other Laws of Nations which tium non ſer- 
are built upon depraved Nature, and introduced into the World jr i= = 
by a kind of neceſlity rather than otherways, viz. The Laws of 
Arms and War. And as for the Jus Gentinm Eccleſiaſticum, or the 
Laws of the Catholick Church, ſuch of them as are humane poſi- 
tive Laws, muſt needs be alſo mutable : For the Catholick Church; 
as well as all other Societies upon Earth beſides, may be varia- 
ble and ſubje& to change, as to the outward State and Condition 
of it, and upon that account may require to be otherwiſe ordered ” 
than it has been before; and therefore its Laws relating to the out- 
ward regiment of it , cannot but be of a mutable nature, The 
Fathers, in the firſt General Conncil at Nice, indeed ſaid, zz >-9aiz 
{9 x-2@T& me; but it was not to ſhow, that the Laws and Cuſtoms of 
the Church-Catholick were immutable, but that in the Caſe there 
before them they were not to be changed ; or, that it is not good 
to change when there is no abſolute neceſſity of it. And we ſhall 
A a come 
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come to underſtand this the better, by conlidering, that the Laws 
made by the firſt Council of all, viz. By the Apoſtles at Jer»ſalerr, 
and which were prefaced with, To the Holy Ghoſt, and to us it 
hath ſeemed gaT, were made for the ordering and ſettling of the 
Catholick Church, and yet have ſome of them been a long time 
abrogated, by reaſon of the deceaſe of the end for which they 
were made. $0 that, I think, it cannot be denied, bur that the Lays 
even of the Catholick Church are changeable, becauſe ſome may 
ceaſe of themſelves by the failing of their Endz and others be 
abrogated by the ſame Power that made them, when a juſt and 
ſufficient Cauſe appears for ſo doing. 

There is one ſort or kind more of Laws Poſitive, and they are 
ſuch as God hitmſelf, the great Lord and Law-giver of the whole 
World, hath impoſed, or may impoſe upon particular Men and their 
Families, or upon particular Nations, or upon all the Nations of 
the Earth. And the Laws of this ſort and kind have been many : 
For, as the Apoſtle to the Hebrews tells them, God hath at ſundry 
times, and in divers manners, ſpoke in times paſt unto the Fathers by the 
Prophets : This great Law-giver, faith he, hath given his Laws m- 
Mwpepas, at ſundry times 5 in the times of Adam, Enoch, and Noah ; 
in the times of Abram, Iſaac, and Facob ; in the times of Moſes, Jo. 
ſoua, and the Judges 3 in the times of David, Solomon, and the Pro- 
Phets; before the Law, under the Law, and after the Law : Nay, 
(as the word a22vuepas imports) God has been pleaſed to give his 
Laws by Parcels and Portions to the Sons of Men, not all at one 
time, but ſome at one time, and ſome at another. And then again, 
as at ſundry times, or by parts and parcels, ſo mvregms, after di- 
vers ways and manners 3 1n —_ of Figures and Oracles z under 
various Modes and Forms of Viſion 3 by Types, by Ceremonies, 
and by Riddles; by Angels, and extatical Raptures; in imaginary 
Dreams of the Night, and more ſenſible Viſions of the Day ; by 
corporeal Apparitions, and Intelle&tual Repreſentations, by Urine 
and Thummin, and the Bath Col, the Danghter of Thunder, or a 
Voice from Heaven : So various, and ſo many have the Poſitive Laws 
of God been! And it is evident enough, that they were all muta- 
ble, according to the Matter and the End of them, and have really 
undergone a charige 3 and that Law of Ceremonies and Judicials 
which was given by Moſes, becauſe as to the manner of the delivery 
of it, it had ſomething 1a it extraordinary above ſome other Laws; 
therefore when it came to be changed, God himſelf became incarnate 
for the changing of it 3 and, that he might not be wanting in any 
thing to his People, he ſhewed more and greater Miracles to con- 
vince them of the change of it, than had been wrought for the eſta- 
bliſhing of it. So that the Jews at this Day, have no reaſon at all 
to plead for the eternity of the Law of Moſes, which appears to be 
plainly mutable, both in reſpe& of the Matter and the end of it; 
and was moreoyer not changed before many Signs and Miracles 
were wrought by the ſame God that gave it : And this the Apoſtle 
inſinuates to the Hebrews, in the words which follow in the place 
before-cited, God hath in theſe laſt days ſpoke unto us by his Son ;, as 
if he had ſaid, My dear Brethren of the Hebrews, this great variety 


of Laws, given by God at ſundry times and divers manners, makes 
it 
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it plain, That you have no reaſon to think, that the Laws given by 

Moſes are the laſt Laws that God intended to give unto the World : 

For God has no where declared, That Moſes ſhould be the laſt Law- 

giver that he would ſend; but, on the contrary rather, that he would 

raiſe up another like unto him, and put his words in his Mouth, to Deur. 18. 18, 
make him a perfe&t Law-giver indeed, that they might hear him in 

all things: And this Promiſe, Ol ye Hebrews, hath God now ful- 

filled; for now when the fulneſs of time was come, and in theſe lait 

days, he has ſent his eternal Son, to be incarnate and dwell amon 

us, and to be the great and the laſt Law-giver to declare the ful 

and perfe& Will of the Father 3 and of whom all ſhould fay as the 
Samaritan Woman did, We know that Meſſias cometh, who is called 1 4 5+ 
Chriſt ; and when he cometh, he will tell us all things, | In a word, 

there was nothing in the Law of Moſes which could make it eternal 

and immutable, and ſo it was changeable, and is changed; and all Laws 
Poſitive, whether of God or Man, whoſe end is not-perpetual, are 

ſo too. And this is all which I ſhall here fay in the {general abour 

the mutability of Laws. | 
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Of the change of humane poſitive Laws by the Interpreta- 
tion of them. 
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How Laws may be changed by Interpretation, $. 1. What kind of Inter- 
pretation it is which worketh this change, $. 2. Of three kinds of 
Interpretation, Authentical, Uſual, a»d Dodtrinal, $. 3. Of the 
Interpretation of the words of the Law, Q. 4. And of the End and 
Reaſon of it, Q. 5. And of the Intention of the Law-giver, $. 6, _ 
And of the Subje- Matter of the Law, $. 7, Of the Extenſion and -_ 
ReſtriFion of the Law, h. 8. Of the Court of Equity in England, 
and of the Court of the King's-Bench, $. 9g. Of the Origin and Rules —* 
of Interpretation, $. 10. 


table and what immutable, and upon what account they are 
ſo; we now ſhall proceed to ſhow by what ways and means the 
change of humane poſitive Laws is brought about : And, according 
to the Scheme laid down, inthe firſt Chapter of this Book, the firſt 
way of producing a change in ſach Laws, is by the Interpretation 
of them. For ſuch is the Condition of humane Nature, that It 13 
a very difficult matter fot any Law-giver, let him be never ſo wiſe 
and cautious, to expreſs himſelf in ſach proper and fit words, as 
ſhall admit of no Doubts and Ambiguities eſpecially, ſeeing that all 
humane Laws are always, and cannot well but be in general terms 3 
and therefore when particular Caſes, which are infinite, come to be 
applied to them, manifold Doubts _ be ſure to ſhow —— 

a 2 n 


Hs declared in the two laſt Chapters, what Laws are mu- 9. I: 
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And theſe Doubts may ſometimes be about the Matter of the Law, 
as whether it is not repugnant to ſome Law Divine, natural or re- 
vealed z or, if they be not about the Matter of it, then per- 
haps they may be about the End and Reaſon of it; or elſe, 
( becauſe of the great Ambiguity of words, ) whether this or 
that be the ſence and meaning of the Legiſlator. So that after theſe 
Doubts and Scrnples have been ſtarted, when-ever upon Debates 
concerning them, an Interpretation ſhall be fixed upon the Lay, 
'tis an hundred to one but it ſuffers change; or, however, it is 
hence very plain, that it is ſubject this way to mutability. 

Q. 2. Bur here it is neceflary to declare, what kind of Interpretation 
this is, which worketh this change in the Law. For Fpunrde, or 
Interpretation, according to the rigour of the word, is only a ſcarch- 
ing fot, and then a declaring what is the proper and genuine Sence 
of the Law ; and if the Law be never ſo much ſubject to mutabi- 
lity, it cannot well be imagined how this ſhould make any change 
in it. And therefore we are to underſtand, that the Interpretation 

- which the Juriſts in this Caſe intend, is ſuch 

Alio ergo modo fumitur interpretai® an one as Swarez ſpeaks of, where he faith, 

C_ "CL.tih. goo", 4" —— me ba ſuch an Interpretation as hath an eſpe- 
cial effe upon the Law : And this 1t will be ſure 
to have, when after the riſe of many Doubts and Dithculties abcut 
the Words, End, or Matter of the Law, it. comes to have ſuch an 
Interpretation, as that it will not be any longer, in all reſpects, the 

ſame which it was before. 

0. 3. Now there are three ways by which a Law may be thus inter- 
Triplicem le- preted, as the ſame Syarez tells us, and which he calls Authertical, 
gisinterpre- ſal, -and Do@rinal: And by the Anthentical, he ſaith he means, 
TC. that which is made by the Legiſlator 3 and the Oſual, that which 
ſumus, 4s- riſe nd cuſtom may give a light to; and the DoFrinal, that which 
fects © is trade by the Dodtrine or Learning of thoſe who are well-ckilled 
Dofrinalem. A the Laws, afd have Authority to interpret them. Now which 
16.c.1.5. 1. way ſoever of 'theſe the Interpretatton of the Law 1s made, a change 
in the Law may follow upon it. There 1s no doubt, but that the 
Legiflator,'or he, or they, who made the Law, have Authority to- 
tterpret it 3 and when he, or they, who were the very ſame Indi- 
viduals that made it, ſhall come to give an Interpretation -of it, it 
may ſo chance, that by reaſon of Doubts which have arofe about 
ſome words 1n it, and ſome inconvenience which they have diſco- 
vered ſince its promulgation, which they could not diſcern before, 
t may be-corvenient, (if 'the words will bear it) to-give another 
Sefce than before wasintended : And here isa plain change made of 
the Law,'it being not the ſame in all reſpe&ts which 1t was before. 

Again, An Interpretation of; a Law, according to uſe and-cuſtom, 
1s'counted a good Iiiterpretationz and when a Law 4s made by the 
GIS Power, and comes to be interpreted by uſe and cuſtom, in 
caſe of ambiguity of words, 'or other accounts z that Sence ſhall pre- 
vail, 'tho' the Sence of the Legiſlative was -otherways;z and ſo a 
change in the Law is that way alſo brought about. 

Again, The learned in the Law, when they have Anthority for-ſo 
doing, [may interpret the Law ; and their Sence'ſhall take place, 


tho' perhaps it was not the Sence of the Legiſlator 3 and here 4 
allo 
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alſo a change made in the Law : So that it 1s very plain, that 
humane Poſitive Laws may be, and are often changed by Inter- 
pretation. | 

But nothing makes things plainer than by rightly diſtinguiſhing $- 4- 
and diſcourſing of things particularly ; and therefore we ſhall en- 
deavour briefly to ſhow, how many things 1n a Law are ſubjett to 
Interpretation : And they are four; Firſt, The Form and Words 
of it. Secondly, The End and Reaſon of it. Thirdly, The Intent and 
Mind of the Legi(lator. And, Foxrthly, The Subje&-Matter of a Law. 

As to the Form and Words of a Law, it is moſt certain, that fre- 
quently many Doubts and Difficulties ariſe about them : For words 
have their original ſence, and their popular fence, and their civil 
ſence 3 and a word may have a double ſence, or divers fignificati- 
ons 3 and as every Art or Science hath its proper and peculiar 
words, which we call Terms of Art : So our Common Law, and 
the Civil Law, and the Canon-Law have theirs too ;, ſo that it is 
next to impoſlible, but that Doubts and Difficulties will frequently 
ariſe about the words of a Law; and Rules there are given by the 
Fariſts and Caſuiſts, how, among ſuch Doubts and Difficulties, the 
Interpretation is to be made; and whenſoever, and by whom- 
loever it is made, except by the very ſame individual Perſon or 
Perſons who made the Law, it cannot well but effe& it, and 
change it. 

Again, The End and Reaſon of a Law 1s ſubject to Interpretati- 4. 5, 
on, and by conſequence, to Change. All Laws ought to be founded 1 
upon Reaſon, and every Law ought to have ſome End, or elle it | 
cannot well be faid to be a Law; but yet notwithſtanding, the Rea- 
ſon or End of ſome Laws, is ſometimes ſo hidden and obſcure, as 
not eaſily to be diſcerned : For, as Suarez ſaith, Ts : 

Quamvis enim lex ſemper fir rationi 


altho* the Matter of the Law may be conſanant c,nfentanea, nihilominus EleRio inter ea, 
to Reaſon, yet the reaſon why that rationable Mat- quz racionabilia ſunt, ſpe non haber ra- 


ter was made choice of and elefed, doth not al- — - _ — => lnveſti- 
ways appear 3 an4 therefore is not always found 
out or diſcovered. Now this being ſo, and that the finding out the 
true meaning and ſence of a Law, depends much upon knowing the 
End and Reaſon of it : When this 1s obſcure and in the dark, there 
is no way then left, but to proceed to Conjetturesz; and upon 
theſe Conjettures the Interpretation is to be founded 3 which there- 
fore may work a change in the/Law. | 
Again, The Intent and Meaning of the Legillator is often uncer- &. 6. 
tain, and to be known only by gueſs and conjecture 3 and upon 
that account alſo, when an Interpretation is, made of the Law, it 
comes to ſuffer change. The mind and meaning of the Legiſlator, 
is, by the Lawyers, called the Soul.of the Law ifor as all the lite and 
vigour of the Body depends upon the Soul; ſo all the life and vi- 
gour of the Law, depends upon the mind and meaning of the Law- 
giver, for no Man is obliged any farther by the Law than the true 
intention of it, and when that can be certainly known, -then the 
Law 1s to be interpreted according to It: But ſeeing there is no 
other way to come to the knowledge of the will and mind of the 
Law-giver, but by the words of the Law 3 and ſeeing they are ſubject 


to many ambiguities, as hath been ſhown before, it follows , _ 
there 
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there 15 no other way left to find out the true intent of the Lay, 
but by conjectures about the Matter, and Effe&, and the Adjun#s of 
it, and other circumſtances, (as the words of the Juriſts are) and 
Ettunc ad intentionem Legiſlatoris ac- then according = that Idea tof the Will and 
commodandam eſſe verborum ſignificatio- Mind of the Legitlator, which we have found 
nem & incerprerationem. Sharex L. L. out as well as we could by theſe means, are 
MASSS I we to interpret the words of the Law. From 
whence it is moſt plain and evident, that here the Law alſo may 
come to ſuffer change. | 
& 9, Again, The Subſtrata Materia, or the Sybject-Matter of an humane 
ofitive Law, may be ſubje&t to Examination and Interpretation, 
and ſo may be liable to change. God 1s the Great and Supreme 
Lord of all the/World ; and we are well aſſured, that he cannot 
; 5 Will or Command any thing but what is Juſt, 
Aſt hominis cujuſcunque imperata,cum .an4 Equitable. Bat as for Man; let him be 
; fir errori & peccato obnoxius omnis'ho- a , K 
| mo, poſlicque ejus voluncas efle prava; fas WHO he will, ſceing that all Men are ſubjeCt to 
— _ _ _ "AN = _ Error, it + _ . = {ometimes 
pre decmſe, ,& > - When there 1s a ult caule of ſuſpicjon, it is 
Or End aq needful to put the Subject-Matter of his Laws 
and Commands under. Examination : And if after that, they are in- 
terpreted to be unjuſt, or diſhoneſt, or any way to enforce a viola- 
tion of any Divine Law, natural or revealed, or to enjoyn things 
impoſlible, and too grievous and intolerable tor humane Nature, 
Legem non or the like 3 Ther ( as St. Auguſtine ſomewhere ſaith) Laws of that 
— x Me nature ceaſe to be any longer Laws. And lo it 1s plain, that Laws, not 
rir, only in reſpeCt of the intent of the Legiſlator, and the words and 
end of them, bur alſo in reſpect of the ſubje&-matter of them, may 
by Interpretation undergo a change. 
Q. 8. Now this change doth uſually happen to be made, either by the 
extenſion or reſtriction of the Law. And by extenſion, when the 
Law is extended to Caſes not expreſſed in the Law 3 and this is done, 
when it plainly enough appears, That the end of the Law was to 
reach thoſe, and ſuch other like Caſes, when was made, altho' per- 
haps it may be propoſed only in general Terms, as all Laws com- 
monly are: And thus a Law may, nay, in the Opinion of wiſe Men 
Seal te Ae <3 hes cate.” OPS by Interpretation, to be extended to all 
vj in fraudem legis ab hominibus prave fuch Caſes, as are invented to palliate fraud and 
olertibus inveniuncur. Pufendorf de of: deceit, and by cunning and crafty Men found 
fic. lib, 1, +17, $. 10. \ out to defeat the force of the Law. 

But, as to the reſtriction of a Law, it is on the other hand, when 
the general Terms of the Law are reſtrained, and contratted, and 
interpreted not to extend fo far as the Original Sence of the words 
extends them. And this is done (as Grotizs, and Pufendorf after 

Aut ex defe&u voluntatis originarioz him, 1n the _—_ ſame words, tell us) upon two 
aur ex caſus emergentis cum voluntare ACCOunts, viz, When it appears, that from the 
repugnantia. 7. B. p. 1.2. c 16. $22. wery firſk making of the Law, the Makers of it 
Fanny i. 57. never intended it ſhould be taken in ſo general 
Terms : Or, when ſome Caſes happen, which ſhow plainly, that the Le- 
giſlators were in an Error when they made the Law. And the firſt of 
theſe, they ſay, doth then appear : Firſt, When great and many 
Abſurdities follow upon the 1nterpreting of the Law, according to 
the original Sence of the general Terms of it: For nv Man can be. 


ſup- 


; © _ 
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ſuppoſed to be willing to commit Abſurdities, Secondly, When the Wod nemo 
Cale ſuppoſed to be within the general Terms of the Law, doth not ie rr ro 
uadrate with the main End and Reaſon of the Law. And, Third- Grains, id. 
þ. When the Matter of the Caſe pretended to be included under the 
general Terms, is quite of another nature from the principal Mat- 
ter of the Law, to which all the general Terms of it ought to be 
adapted. And the Second 3 or, the Legiſlators being in an Error, at 
the making of the Law, they tell us appears, either when ſome other Autex alis 
fign is found out} of the will and mind of the Legiſlator z as when, (5; ir ex 
for inſtance, the words of the ſame Legiſlator, in ſome other of his oaturali ra- 
Laws, are no ways conſiſtent with the general Terms of this; or, by 996791," 
the Rules of right Reaſon 3 as when it is very manifeſt, that if the ; 
Legiſlator could be conſulted, he himſelf would exempt ſuch Caſes 
from the general Terms of his Law 3 or, when, if the general Terms 
of the Law be taken in their utmoſt Latitude, and according to the 
Grammatical and Original Sence of the Words, a violation of ſome 
Divine Law, either natural or revealed, would follow from it : 
For, ſeeing ſuch things as are commanded or prohibited by Divine Tala enim 
Laws, cannot be otherways determined of by humane Laws, and fo dents expects 
cannot be under any Obligation, becauſe the firſt Obligation pre- non ſinr, exi- 
judicates all others; it plainly follows, That all ſuch Caſes muſt of * uot 
neceſlity be exempt from the general Terms of any humane Poſitive Gratis, ib. 
Law whatſoever : And theſeare Rules to be obſerved upon the reſtri- 
tion of a Law. According to which it ſeems to me very plain, That 
thoſe general Words in one of our Statutes, #por any Pretence what- 
ſoever, may juſtly be reſtrained and limitted. For the word Pre- 
tence ſeems to relate only to ſuch kind of Pretences as were uſed for 
the raiſing of a'War againſt the Juſt, the Pious, and the Good King 
CHARLES I. and gave occaſion for the making of that Law : 
Such, for inſtance, as that of his Perſonal and Politick Capacity z and 
that he was greater than the parts, but leſs than-the whole Body of 
the People; and that, by Virtue of the Original Contra, he might be 
called. to account for Male-A4miniſtration, and puniſhed for it even 
with Death 3 or, that the People had a co-ordinate Power with 
that of his, and the like 5 which were all Pegpazas, and meer Pre- 
tences indeed 3 and againſt all ſuch Pretences as theſe, the Law was 
undoubtedly levelled : But if becauſe the word whatſoever is added, 
we ſhall extend it to all thoſe juſt Reaſons, which the Subjefts of a 
Monarch x7' yas, may have to reſiſt and hinder him from doing 
whatſoever pleaſeth him, then do we alter the Conſtitution of the 
Government, and make it a moſt abſolute Monarchy ; for, I think, 
it is an hard matter to find any difference, betwixt an abſolute Mo- 
narch and him who may do with his Subjects what he pleaſes; or, 
which is all one, who may not be reſiſted and hindred from doing 
of it por any Pretence whatſoever. 
Again, The words taken in this Latitude, are inconſiſtent with the 
Words and Proceedings of the King, and thoſe who in ſome ſort 
ſhared with him in the Legiſlative, both before and after the making 
of that Law : For, neither did the King take himſelf after the ma- 
king of that Law to be Abſolute, neither did the Parliament think 
him ſo; but when he blunted the Edge of the Law for Conformi- 
ty by his Proclamation,they deſired him to call it in again, and he ne 
0, 
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ſo, which he would not have done if he had thought himſelf Abſo. 
lute, or they that it was not lawful to oppoſe his Deſigns »por ayy 
Pretence whatſoever, ' 

Again, If the words ſhould be taken in the Grammatical and Ori- 
ginal Sence of them, then Magna Charta, and all the Liberty and 
Property of the Subject, were given away all that at time, and by 
thoſe few words, and ſo the King might raiſe what Money he plea- 

| ſed upon his Subjects, and take away their Lives at his Pleaſure : 
And this he might not only do, bit ought 'by no;means to be hin- 
dered in the doing of it, becauſe the Law faith, ht is not to be op- 
poſed, or reliſted, por any Pretence whatſoever. 5 

Again, If the King can be ſuppoſed to incline to ſettle Popery 
and Idolatry in the Naticn ; and to vacate all Laws Divine and Hu- 
mane, and alter the whole Frame of the Government, and ſubju- 
gate all the Civil and Religious Rights of his Subjects to Foreign Ju- 
riſdictions : In this he is not to be hindred neither, becauſe the Law 
is on his fide, and faith expreſly, That he muſt not be oppoſed in 
any thing, nor reſiſted #por any Pretence whatſoever. Now all theſe 
are moſt groſs and unreaſonable Abſurdities 3 and therefore even 
common Sence and Reaſon will let us ſee, that the general Terms 

' of that Law ought to admit of ſome reſtriction and limitation. 
$Q. 9. And as Reaſon tells us, That this 1s to be done upon the account 
of many and great Abſurdities : So the ſame Reaſon tells us, That 
upon the account of Equity, when the general Terms of a Law, in- 
ferr too much Harſhneſs and Rigour, they ought to be mitigated and 
moderated by a fair and candid Interpretation. 
Nowlus Sgis imeropdwue , Ariſtor. For *Emeixec, OI Equity, is defined by many, to 
Ethic. |. 5. C. 10- _ LrW —_— be a Correttion of that, in which the Law falls 

correRio <ejus in quo 1ex deficit 01 : , . 

verſalicarem. Gratius & Pafendorf, loc. wn by _— of - Univerſality. Nay, Ari- 
Predif. . otle afterwards in the place cited, explains his 
CE. —_ ht? Definition, and faith, That Equity is 5 Corretth- 
Ke? tov dum 6 overs 6 F iments, ine 01 Of the Law it ſelf. For, ſeeing that Laws 
yopdwun vos. Ariſtor, ubi ſupra. are always. 1n general Terms, and that it is im- 
| was to foreſee all particular Caſes, and that 
no Law ought to be ſuppoſed to enjoyn any thing inhumane and 
intolerable, when ſuch a Caſe ſhall happen, as that too heavy a bur- 
then, by reaſon of the general Terms of a Law, (hall fall upon the 
head of any particular Perſon or Community, then ought Equity 
to take place, and not that Rigour of Juſtice which is founded up- 
on thoſe general Terms. For, according to the words of rhat ex- 

a cellent Caſniſt Biſhop Sanderſon; It is that which 

coerene 8 Patio cham ſuader, 2quirari 427 wiſe Mer have ever agreed in, and which 
cedere debere ubi exigit neceſlas Fuſti» Reaſon its ſelf perſuades, That the Juſtice of the 
_ Legalem, Pralett. 10. de Conſe. S. T aw, when neceſſity requires, ſhould yield to E- 
uity. 

And, before I conclude this Seftion, I muſt needs ſay, that to the 
Honour of the Ezgliſh Nation, one of the Prerogativescf theCrown 
Is, to mitigate the Rigour of the Law when there is a reaſen for its 
and that the King hath, and always has had Courts, in which Jadg- 
ment 1n many Caſes is given according, ro Equicy. In the Court 
which is commonly called the Kg 's-Bench, the Kings themſelves in 
former Times have often Perſonally fate 3 whence it came to have 

the 
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the Name of King's-Bench. For the Jus Banci, or the right of fit- 

ting in Judicature upon Benches or Seats on high, which the Greeks 

called Bia , and the Romans Tribunalia, belonged only of old 

Time to the Higheſt and Supremeſt Judges 3 the Judges of other in- 

ferior Courts, ſuch as that of the Hundred, or of Courts Baron, 

ſitting ſometimes upon the Earth, or upon Sbſe//ia-Seats, no higher _ 

than Foot-ſtools : From whence (faith Sir Henry Spelman ) they were _ — 

called in the Civil Law Fudices Pedanei, and by the Greeks Xajait- : 

451, and by the French Juges Deſſons FOrme, becauſe they fate un- 

der an Elm, or ſome other Tree. And as this Court had the Fus 

Banci, or the Right of the Bench belonging 3 ſo had it alſo the Roy- 

al Title of King added to it, becauſe (as we but now faid ) Kings 

in former Times uſed to fit in it, and becauſe 1t was not tied to any 

particular Place, but follewed the King's Perſon. And what the 

King fate in this Court to do, the words of our 

ancient Lawyer, BraFon, do declare, who A — kg ge 

ſpeaking of the King's Principal and Chief ores. Apud Coke Inſt part. 4. cap. 7. 

Juſtices and Judges, ſaith, That they ſate near | 

to the King's ſide, to adviſe him how to redreſs the Errors and Injuries 

of other Judges that is, as 1 ſuppoſe, of thoſe Judges who were 

bound to give Sentence according to the Letter and general Words 

of the Law : Such Errors and Injuries the King fate there to rectifie 

accurding to the Rules of Equity. | 
Another Court the King hath which is well known by the name Sccvndum le: 

Chancery ;, in which there are two ways of Proceeding 3 the one | ay St 

Ordinary, ſaith my Lord Coke, according to the right Line of the 4ngliz, & 

Laws and Statutes of .the Realm 3 another. Extraordinary, accord- wg 

ing to the Rules of Equity. And three kinds of things are to be num. 1b. « 8 

judged in this Court of Equity. 


Firſt, All Covins, Frauds, and Deceits, for the which there is no 
remedy by the ordinary courſe of Law. 

Secondly, Accidents, as when ſomething extraordinary falls out 
which makes it impoſſible for an Obliger or Mortgager, &c. to ſave 
his Forfeiture. | | 

Thirdly, Breach of Truſt and Confidence, whereof (ſaith he) you 
have plencful Authorities in our Law- Books. 


As to the Antiquity of this Court, my Lord indeed makes it not 
very ancient; but certainly, a judging according to Equity mult 
haye been as ancient as any good Govertiment in this Nation, or 
any other part of the World : And Sir Herry 


' Eo pertiner quod Edwardus primts piil- 
Spelman's Words are very remarkable, where te Cave __ 


ſpeaking of this Court, he ſaith, That Edward & regii tribunalis judices Aulz ſuz conti 
the Firſt, a Prince very tenacious of Ancient Rites uo tfamulantes haberer : Hos tiempe ut 


; wd legirimum effer, pronunciarent, il- 
and Cuſtoms, provided by a Law, that his Chan- Rawoe quid ——_ & ohm, ſub= 


cellor and the Judges of the King's-Bench ſhoul4 rwonerer; commlxcoque Rex incedens 
attend at Court ; ac ap to tell him what was a. ſeu __ ferrets 
Law, and the Chancellor to inform hint of what was Cantell, WEI" EIT 
Equitable ; that ſo the Sentence of the King be- 

ing mixt of both theſe, might be as a Divine Sentence; Froni whence 


tis manifeſt, That this way cf mitigating the Rigour of the Law, 
Bb A 
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and judging according to Equity here in Ergland, is very Anci- 
ent, and that the Kings of old time, did frequently do it themſelves 
in Perſon. 

And now to make a re-view upon what has been faid, it is plain, 
That Laws may ſuffer change by Interpretation, and that in reſpe& 
of the Intent of the Law-giver, and the Words, and the End, and 
the Subje&-Matter of the Law 3 and that this change is ſometimes 
made by Extenſion, when the Law is extended to ſome Caſes not 
expreſled in the general Terms of the Law 3 and ſometimes by Re- 
ſtriction, when Abſurdities follow upon taking the Sence accord- 
ing to the utmoſt extent of Grammatical Conſtruftion of the ge- 
neral Words of the Law, and when it ſwerves from the Rules of 

aity. 

_—_— here I might have concluded this Chapter, as being bound 
only to ſhow how Laws may be changed by Interpretation, let the 
Interpretation be what it will, and according to right Rules or not, 
Yet, becauſe the Juriſts and Caſuiſts make trequent mention of the 
Rules and Laws of Interpretation 3 and, becauſe we ſhall not have 
an occaſion afterwards to ſay any thing of them, we ſhall here re- 
cite ſome of the chiefeſt of them, having firſt laid down in the ge- 
neral, what we think to be the true Fountain and Origin, or the 
Original Right or Reaſon of Interpreting of Laws and Promiſes ; 
Which I take to be this. 

No Man can be obliged by any Law,farther than to what it was the 
will and intention of the Law-giver he ſhould be obliged; nor any 
Man by a Law impoſed upon himſelf, or a Promile, farther than to 
what of his own free will and mind he did Promiſe. But, ſeeing 
that the internal a&s of the Mind and Will are not viſible, and ſee- 


-ing no Man would ever come under any Obligation, but when he 


pleaſed himſelf, if every Man was left to abound in his own Sence, 
it is but Natural, and according to the Laws 


 Ipſa difante naturali ratione jus et of right Reaſon, that the Law-giver, and the 
ei, cui quid promiſſum eſt, promiſſorem Party to whom a Promiſe 1s made, ſhould have 


cogere ad id, quod reQa incerpreratio 
ſuggerit. Grotius 7. B. p- þ.2.c- 16+ $.1, 


Cap. cod. 


Quem penes 


arbirrium <cſt, 


& jus, & nor- 


ma loquendi. 


a right to compel the Subjett and the Promiler, 
to that which a right Interpretation ſhall 
ſuggeſt : And this, I think, is the true Origin of the Jas Interpreta- 
tionjs, or the right of Interpreting Laws and Promiſes. And that 
the Interpretation may be fair and equitable, theſe Rules or Laws 
ought to be obſerved. 


Firſt, That the Words of a Law or Promiſe be interpreted, not 
in a Grammarical Sence, which Grotizs calls the Sence of the word 
ab Origine, but in the uſual and popular Sence of that place, in which 
the Law or Promiſe is made: For in a long ſpace of time, by the 
Uſe and Cuſtom of the vulgar, words often vary from their Primis- . 
tive and Original Sence, they not regarding what their Firſt and 
Original Sence was. 


Secondly, All Terms of any Art or Science, if any ſuch be uſed int 
the making of any Law or Promiſe, are to be interpreted accord- 
ing to the definitions given of them, by the learned in thoſe Arts 
and Sciences. 

| Thirdly, 
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Thirdly, But when either the ſingle Words, or the Sentences com- 
poſed of thoſe ſingle Words, are ambiguous 3 or, when one part of 
the Law or Promile, ſeems to be repugnant to the other, then Cons 
jectures are allowed to be uſed. 


Fonrthly, And theſe Conjettures, the Furiſts and Caſuiſts ſay, ought 
fo be grounded upon the Subſtrate Materia, or upon the Effe&s, or 
upon the ConjuniFs : And as to the Matter, this is the Rule z that the 


Words of the Law or Promiſe, ought regularly 


1 tter of Verba regularirer ſunt intelligenda ſe» 
to be underſtood, according tothe Matter 0 Vote cogfucee fre fan ge _—_ 


it 3 and the Reaſon is, becauſe it is to be pre- 1 of. 1, r. cap. 19. 8. 5. 
ſumed, that he who ſpeaks or writes, has al- 

ways an eye to that Subjc& of which at firſt he began to ſpeak or 
write 3 and that thereunto all his Words and Expreſtions are to be 


accommodated. 


Fifthly, As to the Effects; the chief of which (faith Grotizs ) is, 
when the Words of the Law, taken in the com- 
mon and moſt received acceptation , have ſuch . L. A - vrcapiers ſumpra ef- 
an Effe# upon the Law , 44; that it will come þ, -— a — ———— 
to _ either an abſurd _ X - 0 _ —— 
at all, And here the Rule ( faith Pufendor A receptiore ſenſu per defleften- 
is, to recede a little from el COMMON nes} dum. Oh 4Pra, $. 6. 


Sence, rather than an Abſurdity, or a Nullity of the Law ſhould follow 


upon it, 


Sixthly, As to the Conjundts, they are either Loco vel Orgine, 
from the Place or the firſt Origin : As to Place, when in the ſame 
Law, the L :iſlator has expreſſed himſelf, both plainly and obſcure. 
ly concerning the ſame thing. And here the Rule is, That the ob. 
{cure pace is to be interpreted by the plainer, and according to 
antecedents and conſequents. As to the ConjunF#s Origine, they are Conjunda 0- 
ſuch as proceed from the ſame will. And here, becauſe a Man is \*<,vn 
ſuppoſed to be always conſonant to himſelf, the Rule is, That his dem volunta- 
ambiguous and obſcure Sayings, ſhall be interpreted by his plain m—_ 
ones, altho' ſpoken at another time, and in another place, EXCePt It tine, ib. 
manifeſtly appears, that he had changed his mind. Pufendorf, ib. 
$. 7. And now I conclude this Chapter, this being all I ſhall ay 
about the Origin of the Interpretation of Laws, and the Rules 


of it. 


B b 
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| CHAP. V. 
Of the Ceſſation of humane Poſitive Laws. 


o OR_ CO) 
. a» Le AO - 


The Contents. 


Ceſſation happens to Poſitive Laws not meerly becauſe they are ſuch, F. 1, 
Nor becauſe of the Legiſlator, $. 2. Nor becauſe of the People pon. . 
whom they are impoſed, F$. 3. But by reaſon of the Matter and the 
End of them, Q. 4. Upon which account, all ſuch Laws, Eccleſsaſti- 


cal as well as Civil, may ceaſe to be, h. 5. 


. 1. Nother way of Laws being ſubje& to change ab itrinſeco, or 
A by ſome defect in themſelves, is by Ceſlation 3 or when, after 
ſome certain ſpace of time, their obliging Power expires, and they 
become no Laws at all. And we ſhall find upon due examination, 
that this fate attends them, not merely -becaulſe they are Laws, or 
Laws humane: For perpetuity is de Ratione Legis, and every hu- 
mane Law abſtraCtedly conſidered as ſuch, ought to be looked on 

Regula per- as a permanent, fixed, ſtanding Rule of humane Actions, and to 
retiva huma- Continue in force and being, until it be revoked by the ſame Le- 
norum acu- giſlative Power that made it. And the reaſon is, becauſe to the 
% =4-—y * well-governing of any Commonwealth, ſuch Rules and Meaſures of 
Art. 3+ Operation are to be laid down, as may be firm, certain, and fixed : 
And theſe. Rules and Meaſures are no, other than hun:ane Laws ; fo 
that humane Poſitive Laws, conſidered merely as ſuch, may pretend 
to a fixedneſs and ſtability : And *tis plain, that they have it in their 
Nature and Conſtitution, becauſe they do not ceaſe to be Laws up- 
on the deceaſe of the Legiſlator, but continue under his Succeſſor ; 
and, after him, under a ſecond Succeſſor, and a third, and a fourth, 
and ſoon, and 'tis but fit they ſhould, becauſe they were made for the 
publick Good, which 1s a fixed thing 3 and for the Community, 
which is permanent 3 and becauſe, moreover, they are deductions 
from the Law of Nature, which is perpetual 3 and being accommo- 
dated to all theſe, they muſt needs participate in ſome meaſure of 
their Proprieties, which are fixedneſs, ſtability, and perpetuity z 
and, by conſequence, quatenys Leges, as they are Laws , do not 

ceaſe. 

& 2. Again, Neither doth Ceſſation attend them by reaſon of the frail- 
ty of the Legiſlator, as we ſaid but now : For tho' the Legiſlator 
may be mortal, his Laws ſhall not expire with him. A Mandate in- 
deed, or a private Command of a Prince to his Ambaſlador, or Ad- 
miral, or General, may ceaſe when he dies; but a Law made for the 
Good of a Commonwealth, is made in the Name of it, and by the 
Legiſlative Power of itz and every Commonwealth as ſuch, is in 

Delepatio ap 1OMe ſort perpetualz and therefore when the Legitlator, or Legiſla- 


homineex- tors ſhall die, that Law becauſe of that ſhall not die alſo, or ceaſe 

Pirar, re inte- IG | 

gra, per mortem delegantis 3 ron aurem delegario 2 jure, ſeu per legem, quia Lex non moritur. Suarez, L. L. 
« 1» Cap. 10, | 


to 
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to be a Law any longer. And if this was not ſo, but that Laws 
ſhould all expire at the death of .every Prince, what great Confuſion 
would follow upon it ? But there needs no farther proof in this 
matter, every one knows that Laws do uſually outlive their Le- 
gillators. NY 

Again, The ceſſation of Laws depends not upon the expiration 
of thoſe Individuals upon whom they were at firſt impoſed : For 
every humane Pofitive Law, made for the common Good of any Bo- 
dy Politick, obligeth not only all Perſons in being, and preſent Mem- 
bers of it when it is made, but all thoſe alſo, who ſhall hereafter be 
any parts of it : And every Body Politick, being in ſome ſort per- 
petual, its Laws alſo abſtractedly conſidered, may juſtly.claim a ſhare 
with it in the ſame kind of perpetuity; for every Law in its own 
nature, and from the very firſt making of it, has a Reſpect to futu- 
rity, and a Power of obliging thole that are to come, (except it be 
ſuch a Law, as ſome particular Perſon may impoſe upon himſelf by 
Vow or Contract, wherein his Heirs and Executors are no ways 
concerned; ) and becauſe of that, all Laws which are made dire&ly 
for any Community, are to be ſuppoſed to be made for it, for ſo 
lovg time as it (ball exiſt and remain ſuch a Community 3 and the 
ſame Community it may remain unto the World's end, for any thing 
any Budy knows to the contrary : For, tho' it is varied by the ex- 
tindtion and continual ſucceſſion of its Members, yer *cis (till the 
ſame Community 3 and, by conſequence, has in it ſome ſort of perpe- 
tuity, ( even as the Thames at London-Bridge, 1s (till the ſame River 
it was before, altho*' there is nor in it to day, one Dram of that 
individual Water which was in it yeſterday: ) For all that are born 
Members of it, and all that ſhall voluntarily add themſelves to it, 
do forthwith become parts of it, and every part muſt be in confor- 
mity to the whole, and be obliged by the ſame Laws the whole is 
obliged by, or elſe it 18 no congruous part of it : I ſay, by the ſame 
Laws, and thoſe peradventure of ſome hundreds of Years ſtanding, 
and made for the Community before they had-any being : And (o 
the Community being m ſome ſort perperual, its Laws, abſtrattedly 
conſidered as ſuch, may be conceived of as running the ſame fate 
with ir, and being likewiſe perpetual, 

But *tis moſt certain that they are not, but do often expire and 
ceaſe to be, inſomuch that the Memory of them 1s no where to be 
found z and the reaſon why they have this fate, is to be drawn from 
the Matter and the End of them : For 'tis with Laws, as all other 
things which we daily behold with our Eyes to be ſubjet to Deſo- 
lution; the Ground and Cauſe of it is, either in the Matter about 
which, or the End for which they were made. The End for which 
ſome things are made, is in a ſhort time attained, and then do they 
uſually have their end alſo; and the Matter of ſome things, is more 
durable than the Matter of others, but at laſt they alſo ſuffer change, 
and ceaſe to be what they were before: And fo it is as to Laws, 
the End of ſome of 'them is quickly brought abour, and ſo the Le- 
giſJators ſometimes happen to outlive their own Laws; and the 
| Matter of ſome may,be more durable than that of others; but yet, 
unleſs it be of the ſame ſtock with that of the Law eternal], both it, 


and the Law with it, will one day ſuffer diſlolution, 
Now 


a 


$. 3 


$. 4. 
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Now the Matter of a Law, isithen to be. thought ſo to be changed, 
as''to-cauſe a ceſlation of the Law, when by reaſon of the difference 
of Times and other Circumſtances, ſuch an alteration 1s made of 
things, that the Law becomes unjuſt, or diſhoneſt, or abſolutely im- 
poſhible; or, at leaſt, very difficult, or morally impoſſible to. be kept ; 
or, when it becomes vain, and altogether uſeleſs and unprofitable 
for the Commonwealth. Indeed, that which is really and m its ſelf 
unjuſt and diſhoneſt, was always fo, and always will be fo ; But that 
which was at firſt only indifferent, and impoſed by a Law, may by 
the variation of Times and other Circumſtances, become diſhoneſt / 
or unjuſt : It was not at firſt diſhoneſt for a Man to beget Children 
of his Siſter, but now it is: Andit 1s not unjuſt to blow up a Man's 
Houſe to ſtop the-progreſs of a raging Fire, nor to burn up his Hay 
and Corn to diſappoint an invading Enemy of Forrage 3 but it will 
be very unjuſt to. do either of theſe, when there 1s no danger of 
Fire or Enemies : And ſoit is,of things poſſible and impoſfible, uſe- 
ful or unprofitable, vain or of very great moment 5 tor Time and 
other Circumſtances. may greatly alter the ſtate of Affairs, and make 
that impoſſible, vain, = unprofitable, which before was poſlible 
enough, and very uſeful, and of great concern : And whenlſoever 
this comes to paſs, then Laws relating to ſuch Matters do ceaſe of 
themſelves: For Lex injuſta non eſt Lex, as Suarez out of St. Auſtin 
often tells us; and rei 7mpoſſebilis nulla eſt obligatio, that no Man is 
bound to do things impoſlible, is a certain Maxim 3 yea, and that, 


j whether - they are ſo i-poſſ#bilitate nature, as for a Man to fly; or, 
?, #mpoſſibilitate fati, as for a Man who is at London to day, to be at 


Rome to morrow 3 or, impoſſebilitate juris, when a Man has not any 
juſt Right to do ſich or ſuch a thing, according to that other Ma- 


xim, id tantum poſſumus quod jure poſſumys : Any of theſe impoſibi- 
lities, makes a Law null and void, and to ceaſe to be ; and fo will 
alſo its becoming vain and unprofitable, for that Body Politick for 
which at firſt it was made; becauſe when a thing doth ceaſe to be' 
available unto the End which gave it being, the continuance of it 
muſt then of neceſſity appear ſuperfluous. | 
h. 5. And as for the demonſtration 8 &;, or that this is really ſo, we 
need but appeal to the known and common Experience of al} Man- 
kind ; for there is nothing which is ſeen more plainly, and known 
more clearly, than that humane Poſitive Laws, of all ſorts and kinds, 
Eccleſiaſtical as well as Civil, do often ceaſe to be 3 yea, the Jas 
Gentium Voluntarium, the Law of Nations its ſelf, doth ſometimes run 
Eccl.Pol. this fate. Of this we carnot be ignorant, ſaith Mr. Hooker, ( ſpeakin 
L 3-5-1% of Lawsin general, ) how ſometimes that hath done great good, which 
afterwards, when Time hath changed the ancient courſe of things, hath 
grown to be either hurtful, or not ſo greatly profitable and neceſſary as be- 
fore, And, indeed, he muſt be very ignorant of the Hiſtory of that 
State and Community of which he is a Member, who knows nor, 
that this doth uſually and commonly happen : Even Laws Eccleſia- 
ſtical themſelves, are not exempt from the ſame common fate: For, 
Nullam enim 92S the Learned in theſe Matters obſerve, there is not any Church 


per univer- at this day, which hath the ſame Laws which it had in former times. 


ſum orbem | 
—_ eſt Ecclefiam quz omnes caſdem hodie leges haber, quz olim habuit. Bever, Conc. ad Synod. p. 25+ 


d. Is 
Nay, 
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Nay, even that Law] which was made by the Apoſtles themſelves at 
Jeruſalem, for the accommodating of Matters betwixt the Gentiles 

and Convert Jews, is as to ſome parts of it ceaſed, by reaſon of that 

change which Time hath wrought in the courſe of things: And the 

Jus Gentium Voluntarium, or that which comes to be a Law by the 
Conſent of all or moſt Nations, may, in proceſs of time, be found 

in ſome Caſes to be inconvenient in ſome Parts of the World, and ſo 

may come to ceaſe in ſome places, if notin all, as it is plain it hath 

done in Chriſtendom in the Caſe of Slavery. I conclude here with | 
that cf Mr. Hooker, There is not any Poſitive Law of Men, whether it _ = | 
be general or particular, received by formal expreſs Conſent, as in Coun- ** * s 
cils; or, by ſecret Approbation, as in Cuſtoms it cometh to paſs; but the 

Same may ceaſe of it ſelf, or be taken away if occaſion ſerve. 


LO — 


CHAP. VL 


Of Diſpenſing with Laws, and to whom belongs the 
Diſpenſing Power. 


The Contents. 


The beſt wy of governing Bodies Politick is by known written Laws, 
9. 1. be chief End is the - 14 of every particular, and the Good 
of the whole, $. 2, Which End is not always to be obtained without 
a Power Superior to _ Laws, h. 3. Which Power is always where 
the Supremacy is, be that in one or many, h. 4 And where that is, 
the Diſpenſing Power is, F. 5. Which Power is not to be uſed but 
for jujt Reaſons and Cauſes, h. 6. Who Tudges of what Canſes are 
juſt and reaſonable, F$. 7. Of the Diſpenſing Power of Subordinate 
Governors, Q. 8. Of the Diſpenſing Power of the Pope, $. 9. 


\ A TE are now come to treat of that Change which may happen &. t; 
to Laws ab Extrinſeco, or by ſome contrary Power trom 
without; and that (as was ſaid before ) is done either in part, or in 
the whole; in part, when the Law is diſpenſed withal ; 1n whole, 
when the Law is abrogated. In this Chapter we ſhall treat of the 
change of Laws, by their being diſpenſed withal,; and ſhall proceed 
gradually, and deducing one thing from another : And 1n the firſt 
place lay it down as a moſt certain Truth, That the beſt and moſt 
equitable way of governing Mankind, is by the way of known 
written Laws: For the true End, and formal Reaſon of Govern- 
ment, is, the Good of the Community, and that every one of the 
Community have Right done him, evety one having a juſt Title to 
that which is Right, and may requeſt and claim iras his due. For, . A 
as Cicero faith, Jus or Right, Þ be an equitable Requeſt, and that ned 
which every one may at all times juſtly look after, and expect it cum «ſt equa- 
ſhould be done him ; for otherways it would not be what it 1s, viz. _ þ = yt 
Jus or Rzght, Now if the publick Good could be obtained, and fer Jug. de 
this Jug or Right would be done to every particular Man, by one 9 p. 82. 
Gnole it, Eref. 


4 


3 

%. 
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ſingle Perſon in a Monarchy 3 or, by ſome few of the Optimates or 

Nobles in an Ariftecracy 3 or, by a greater number of the Repre. 

ſentatives of the whole, in a popular State or Democracy, then the 

Ends of Government would be attained without any more ado, 

But the Wolrd in all the places of it, has found by Experience, that 

this cannot be expedted ſo long as Men are Men 3 for all Men have 

their Paſſions, and every Man is known to be towards himſelf, and 

them whom he greatly affecteth, partial 3 and Princes have been 
wrong doers ; and the Nobles of Ariſtocraczes, in that reſpect, worſe 
than they; and the Demagoges of popular States the worſt of all ; 

and ſo it has been perhaps ever ſince the days of Noah, who was, 

as we are well aſlured, Juſtitiz P2zzco, a Preacher of Righteouſneſs, 
and a true diſpenſer of Right and Juſtice: For after that; in pro- 

ceſs of time, the natural Atfe&ion which proceeds from Kindred 
and Conſanguinity, became weak and unadtive as to thoſe afar of, 
but ſtill intenſe and ſtrong towards thoſe in a nearer degree, and 

all Governors of like Paſifons with other Men, it would fo happen, 

that the diſtribution of Right and Juſtice, whether lodged in one 

Tum leges Or many, would not be ſo well performed as before; and therefore, 
ſunc inventZ jt being natural for Men to ſeek out ſome other way, when they 
Tous und ar TawW this to fail, they fixed upon that of immovable written Laws, 
que eadem which would ever ſpeak to all ſorts of Men with one and the ſame 
voce qe Voice, and be as one conſtant Rule and Standard, by which all Men 
ro, ib. might know what was Right and Wrong, and take due Meaſures 
ED of all their AGions : For that of Ariſtotle, ( which 1 can never too 
bo Ew fk much commend or uſe,) is a certain Truth, viz. That a written Law 
205, Polit, 35 a pure IntelleF, not only. without any ſenſitive Appetite, but without a 
Ib, 3. cap. 12, JV; alſo 5 or, "tis 4 Fudgment without any Paſſion or bye Reſpe#, and 
ſuch a Judge as cannot any way be unjuſt or partial, becauſe it always 

ſpeaks to all ſorts of People, with one and the ſame tenour of Indifferen- 

cy, and cannot have a ſide Reſpe# to any Man's Perſon, but remains as 

4 ſtanding Oracle to be conſulted when any Doubts or Difficulties ma 

ariſe. And therefore ( as the Philoſopher elſe- 

bareehy wv 5mws Lmregr, ws jim Si where) it ſeems to be as clear a Truth as any other 
= 44 xvelvs xewdpes opdus, Palit. _—_— That written Laws, decreeing what is 
; Right and Juſt, ſhould be the Princeſſes of all 
Commonwealths. In a word, the wiſeſt Nations did all pitch upon 

this way of Government, by known written Laws, as far excroding 

all others. The ancient Laws of the Romans were. written, and 
therefore called the Laws of the XII Tables; and ſo were thoſe of 

the Athenians upon their "AZoves, KupSes, & Eriaai, that is, Pillars of 

Braſs and Stone: And God himſelf, tro ſhow there is no way of 

| apy ay Mankind to be compared to it, commanded his Laws al- 

o to be written, not only to preſerve them from Oblivion and 
Corruption, but that they might be as fixed Rules and Standards 

of humane ACtions, and known and Sacred Oracles to be conſulted 

Eccl. Pol. Upon all Occaſions : Ard the ſingular Benefit (ſaith Mr. Hooker ) that 
Ub 1-5-13* hath grown unto the World by receiving the Laws of God, even by his 
own Appointment committed unto Writing, we are not able to eſteem as 


the Value thereof deſerveth. 


And 


— 
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And now, taking it for granted, (which has had a farther proof &. 2. 
in another place, ) That written Laws are the beſt way of govern- L>-2-c:5. 
ing Mankind; we are now to enquire after the chief Ends of all —_— 
written Laws and Government : And theſe ( as I faid before) are, 
the Good of the whole Body Politick, and that every Part or Mem- 
ber of it may have Right done him : Firſt the Good of the whole 
Community 3 that is, the Good of the whole Bulk of the Body Po- 
litick, the Governors and the governed, the Prince and the Peo- 
ple: For Cicero's Salus Popult Supzema Lex, 1s a moſt certain 
Truth, when the word Populus is taken Co/eFively for the whole 
Body of the People, the Prince as well as Subjetts 3 and not dif- 
juniively, for the People without the Prince : And if the Good of 
the whole is the Supremeſt Law, then ought the End of all Laws to 
be the Good of the whole; and the Reaſon 1s plain, becauſe all 
Laws which have not that End, are by this Supreme Law to be re- 
duced to it. But this ſtands in no need of farther proof; for *tis 
ſo evident, That the End of all humane Poſitive Laws is the Good 
of the Community ; that all Law-givers whatſoever, the bad as well 
as the good, and thoſe who frame miſchief by a Law, as well as thoſe pr. 8. 15. 
who decree juſt things, have all propoſed not their own Good, but #4 942% 
the Good of the Community, as the End of all their Laws. 

Again, Another main End of Government is, That every indivi- 
dual of the Body Politick may have Right done him by the Laws 
thereof, except when his Right ſhall interfere with the Good of the 
whole z or, whin the Good of the whole, and the Right of ſome 
particular Members are incompatible, and cannot be obtained at the 
ſame time: For every, Being whatſoever has a Js, or Right and 
Property in ſomething or other, as out of Gerſozx we have ſhown be- 
forez and Man, as a rational Being, and a Citizen of the World, has 
a Right to ſomething, and as a Member of a Body Politick, a Right 
to others: For it cannot be fair dealing, that the whole ſhould have 
a Right to all the Good, which every particular Member is able for 
to do it, and that the particular Members ſhould have a Right and 
Property in nothing, ſeeing the whole is but an aggregate Body of 
thoſe parts, and that it cannot be well with the whole, if it be ill 
: With all theparts: So that, I think, it muſt be granted, That as the 
- Whole has a Right paramount to that of the reſt of the parts : So 
© every individual part, has a proper and peculiar Right, which he 
may claim as his due, when it is not inconliſtent with the Right of 
the whole. And in the Holy Scripture the Felicity of ſuch Govern- 
ments is deſcribed, where every one has his Right and Property, 
 andeats the fruits of his own vine and fig-tree 5 and drinks the waters Jet. 36.16. 

of his own ciſtern, and where none al make them afraid 5, that is, Mich. 4+ 4: 
where every Man's Right and Property is ſo guarded by Laws, as 
- that there is no fear of their being invaded by any. I conclude 
then, That the chief Ends of Government and written Laws, are 
- . the Good of the whole, and the Right and Property of every 
Part. | » ta 

And the next {thing to be conſidered is, Whether written Laws, $- 3+ 
being but of themſelves a dead Letter, are ſufficient for the attain- 
ing of theſe Ends? And we ſhall find upon due.examination that 


they are not 3 and the fault is neither in the Law-givers nor - 
Cc i 


pe rn ——_—_ 
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"a" & 73 the Laws, ( as Biſhop Sanderſon obſerves from Ariſtotle, ) but in the 
—— nature of thoſe things which are to be determined by the Laws ; for 
thic. 5. 14. they being of great variety and indefinite, and very uncertain b 


Te ws 6H 7 
TAY Mk” 
C214 0 vouCr. 
Ib, 


reaſon of their futurity, cannot be ſo ordered and determined by 
any definite and certain Laws, as that they ſhall always be condy- 
cive to the Pablick Good, or the guarding of every Particular jn 
his Right and Property : And the Reaſon 1s given by the ſame Ar;. 


Are 73 wi jd. ſtotle in another place, becauſe it is a very difficult thing, and next 


Nov #5) 14.99- 
As uAwo a 
afet mavTmwy, 


Pol, 3. 7. 


to impoſlible, to make Laws which ſhall determine of all Particulars ; 
For Laws cannot be made but in general Terms only, and can haye 


no farther reſpe& than to that which is Za» 772av, commonly and 


for the moſt part good and profitable for the Conjmonwealthz and 
it is impoſlible for any one, or any company of the wiſeſt Lay. 
givers, that ever were, or ever will be, to foreſee all the Circum- 
{tances of future Events 3 and therefore it may ſo happen, by reaſon 
of ſome unthought of Emergencies, that what was intended and en- 
acted by Law for the Good of the Commonwealth, may prove hurt- 
ful to it, or fall too heavy upon ſome particular Members of it ; or, 
that what was intended to ſecure all Individuals in their Juſt Rights 
and Properties, may be very diſadvantageous to the Community, 
As, for inſtance, if for ſecuring the Peace and Quiet of a Chriſtian 
Community, it ſhould be ena&ted by a Law, that a certain Sect of 


| Men, (becauſe of their unruly Spirits, ) ſhould not wear, or at any 


time uſe any Swords, or any other offenſive Weapons if this Com- 
munity ſhould hap to be invaded by Infidels, and the Sect under 
this Prohibition, a conſidefable part of the Community, this Law 
would then be very diſadvantageous to it, becauſe it hinders it of 
the Aid and Aſliſtance, of a confiderable part of its Members, who 
ought to fight in defence of their Country. Or, if for the ſecu- 
ring of the Property of every private Man, it ſhould be enacted, 
That neither the Prince, nor any Council of Men, nor any other 
but himſelf, ſhould have any thing to do in the diſpoſing - of his 
Goods and Chattels ; in caſe of an Invaſion, this Law may be very 
diſadvantageous to the Pablick, if by reaſon of it the Goods and 
Chattels of ſome private Men chance to fall into the Hands of the 
Enemy. Or, if, any State or Community ſhould. enatt by Law, 
That ſuch and ſuch Words ſhould be held for Blaſphemy againſt 
God, and ſuch and ſuch for Treaſon againſt the King , and that if 
they be proved upon any Perſon by the Oath of two Witneſles, he 
ſhall die for it : In this caſe the Law may be Juſt and Good, as pro- 
viding to prevent two hainous Crimes 3 and full and perfect as to 
Form, being expreſſed as all Laws are in general Terms and cau- 
tions and tender of the Lives of Men, providing they ſhall not be 
taken away, except upon Oath, the utmoſt Teſtimony that can be 
given, as being that which (as the Apoſtle ſaith )' is to be accounted 
of as the end of all ſtrife ;, yet, for all this, there may be a Jena 
in the caſe, and the Perſons accuſed of good Integrity and great 
Worth, and who might be very ſerviceable to their Country, and 
their Accuſers no better than ſors of Belial : Andif there 1s great 
reaſon to conclude all this, and no way to over-rule the'Law, but 
that it muſt take effe(;, then it is plain by this, as alſo from the other 


Examples, That written Poſitive Laws of themſclves alone, are nct (ut- 
hcient. 
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ficient for the attaining of the two great Ends of Government, vis. 
The Publick Good, and that every Individual have Right done him : For 
ſometimes the Publick may be damnified, when private Perſons, up- 
on the account of ſome Law, are allowed to ſtand too much upon 
their Property 3 and: at other times private Perſons may be enſna- 
red by the Law and deſtroyed, and the Community deprived of the 
ſervice they might have done it 3 and therefore, for the attaining of 
the true Ends of Government, there ought to be in every Govern- 
ment a Power Superior to all the Poſitive Laws . ; : 
thereof, which ſhould ſee to, and take care, a _ nb on en Los 
that neither the yy - — defrau, vel Slaninns ſuperſtiriol obſer- 
nor any private Perſon ſuffer in his juſt Right 3 menti capiar, 
and ny by the defect of Laws, or the —-_ Sander Pee ——_— 
ſuperſtitious obſervance of them 3 that is, there ought to be a Ler 
Loquens, ſome living Law, which may manage and direct all other 
Laws, by the Rules of Publick Utility and Equity, and make them 
always ſubſervient to the chiefelt Law of all, viz. The Good of the 
Whole, and the Right of every Part : For 'tis the 
very nature of Equity (as the Philoſopher ob- |, Ke? far 45 evas i F dnaxie, pn 
ſerves ) to correct the Rigour and Juſtice of 2 DT EY 
the Law, yea, the very Law its ſelf, and toſup- 
ply its deficiency in particular Caſes, where it falls ſhort by reaſon 
of its generality, either in Point of Juſtice or the Publick Good. 
It muſt be granted therefore, that in every welkordered Govern- , 
ment there ought to be a Power Superior to all its Laws. 
And the next Enquiry will be, where this Power is to be placed? &F. 4. 
And ſurely it is to be placed where the Supremacy is placed, let that 
be 1n one, as in Monarchies; or, in more, as in Democracies and Ari- 
ſtocracies : And this Ariſtotle knew well enough, wh6 having firſt 
given a great Power to written Laws, fo far forth astheyzmay, and 
do decree {%:, things Rightly and Jultly, he 4 
then ſets up a Power over them in ſuch things Tleet Gow UZeSwaryny of vous Nis 
as are not in their Power exadly to determine 7 £44545 Polit. 3-7. 
of : And this Power he placeth where the Su= »,, 2 3. 2, 74 7\c; So. Ib. 
premacy in any State or Commonwealth is 
placed, whether in one or in many. -And this is a Point which ſtands 
not in need of any farther proof ; for, if there is, and ought to be, 
ſuch a Power in every State, as 1s paramount to all its Laws, it muſt 
needs be lodged with the Supremacy. 
- And now the Enquiry is, how far this Power which 1s above all &. 5: 
Laws ſhall extend 2 And what-ever its other Preheminencies may 
be, this is one, That it may, and ought 6 to regulate, order, direct, 
and diſpoſe of the Laws themſelves, as that they may always ſerve 
the great Ends of Government, viz. The Good of the Whole, and 
the Right of every Part ; that is, it ought-to ſupply the\Detects, and 
moderate the Excefles, which may hap to be m Laws, by reaſon of 
the generality of the Terms in which they are expreſled, atid to lee, 
that what was intended by them for the Good of the Community, 
prove not Hurtful, either to it or any Member of it. And this 1s 
all which can be intended by that which we call the Diſpenſing 
Power 3 and it is but ſach a Power as all Sovereign Princes ought 
to have, for they cannot elſe do that Good which the World may 
Ce 2 juſtly 
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juſtly expect from them, by preventing thoſe Evils, which may hap- 
pen to their Kingdoms or Subjects, by the rigorous or too ſtrift ob. 
: ; IP Wary 5? ſervation of Laws. And this we may confirm 
PE raed CIT < vet r 75. by that, of Plutarch , who ſets it down as a 
n70 es 78 ovugecyy. In Comparats chief Point of that natural Skill which Philo. 
Flam. & Philop. pemen had in Goverment 3 That he did not on- 
ly rule according to the Laws, but over-ruled the Laws themſelves, when 
he found it conducing to the Weal-Publick, And ſuch a Skill, I fay, 
ought-to be in every Government, and ſuch a Power to uſe it : For 
/ all humane Poſitive Laws, being (as all the Works of Men are ) 
imperfet, and not free from many diſcommodities, when the ſtrict 
obſervation of them ſhall be urged in every particular, not only the 
ofhe "arg Pablick, but the ſeveral Parts of it, would often ſuffer by them, if 
pag. 57, the Supreme Governor, or Governors had not a Power to put a 
ſtop, when he or they ſaw juſt cauſe, to the rigid and too ſtrift ob. 
ſervance of them and to abate or totally remit the Penalty incur- 
red by the breach of them, and ſuſpend the execution, and difpence 
with the non-obſervance of them. So that I cannot but conclude, 
That every perfect Government ought to have a Power in it, which 
ſhould be as a N4yG- &:4vy©-, a Living Law, to ſuſpend or diſpenſe 
with the Poſitive written Laws thereof, when there 15 a Cauſe and 
good Reaſon for ſo doing. 
&. 6. And now the Enquiry is, What Cauſes ſhall be accounted of as 
Juſt and Reaſonable, and of Weight ſufficient, to move the Chief 
Governor to make uſe of his Diſpenſing Power ? And it is a very 
difficult, if not animpoſlible thing, to determine exactly in this Mat- 
ter; becauſe the ſufficiency of theſe Cauſes depends upon an infinite 
of Circumſtances, ariſing from Time, Place, Perſons, and their Qua- 
lities z Neceſlity, Urility , and the various Events of many other 
things; and yet ſome have given ſome few Heads, from which, as 
Father Paul's they think, . they are all reducible. Friar Adrian, in the Council of 
—_—_ Trent, who ſpoke of the Diſpenſing Power of the Pope at ſuch a 
Trent, p-631- rate, as gave ſcandal and offence, when he came to diſcourſe of the 

juſt Cauſes of it, reduced them to two Heads, viz. Publick Utility, 
LL. lib. 6 and Charity towards Private Men : But Suarez adds a Third, viz. That 
cap. 18-516 of Neceſſity 3 ſo that according to him, the juſt Cauſes for Diſpenting 

with Laws, are to be drawn from one of theſe Heads, viz. Abſo- 


lute Neceſſity , Publick Utility, and an Unfeigned and Real Cha- 
rity, 

I. Eirſt, Neceſſity; for here the old Maxim, Neceſſitas non habet legem, 
will be ſure to take place 3 and the Government in ſuch a Caſe, not 
only may, but muſt diſpenſe with the Law : And this 1s ſo clear of 
its ſelf, as not to want any farther proof. 

2. Thenext is Pablick Qtility, which muſt needs be alſo another juſt 
Cauſe of Diſpenſing with Law, becauſe the Good of the Communi- 
ty, (as hath been ſhown before,) is the Supremeſt Law of all, and 
upon that account 1s to be more regarded than any, or all other par- 

ez propin,, ticular Laws 3 which were all made (as Biſhop Sardcrſor obſerves ) 
ur communi tO ſerve and advance, and not prejudicate and hinder the Pab- 
wir nfer- lick Good. All particular Laws therefore ought to be over-ruled, 
przjudicenc. and ſo ſquared and regulated by this Chief and Capital Law, as that 
De Cone. Pre- they may be made to be always producive of Publick Qtilitys 
le, 10. $21. which 
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which in other Terms. is, The Government may and ought to di- 
ſpenſe with the non-obſervance, and ſuſpend the execution of them, 
when it is manifeſt and evident, that a 4 Utility and Advan- 
tage will redound to the Weal-Publick by ſu doing than other- 
ways3 or, when it plainly appears, that the Inconveniencies will far 
exceed the Profit that may be expefted from the ſtrict and ſuperſti- 
tious obſervance of them. ; 

The Third is »»feigned Charity ; by which I intend that true and 3: 
real Love and Kindneſs, which all Sovereign Princes and Govern- 
ments, as Patres Patriz, Fathers of their Country, ought to have 
for all their Subjects, and which ought ſo far to extend its ſelf, as 
not to permit any of them to ſuffer too much by the Laws, when by 
reaſon of ſome unthought-of Accident, or ſome contrivance of their 
Enemies, or ſome Inadvertency of their own, and not of any ma- 
licious Deſign, they are faln into their Nets, and have incurred their 
Penalties. As when a Gentleman ( for inſtance ) ſhall unawares en- 
gage in the Quarrel of his Friend, and kill one or more of the King's 
Subjects 3 or, when ſome Powertul Lord, or Wealthy Commoner, 
having many Tenants and Retainers, (hall put them all in Arms, up- 
on ſome ſudden Invaſion or Inſurrection, not conſidering, -that nei- 
ther he nor they are, in ſtrifneſs of Law, allowed to allemble and 
meet together in Arms without the _ Commiſhon 3 or, when 
an Admiral, or General, or High-Sherift of a County, ſhall go be- 
yond his Commiſſion, to do ſome great thing for his Country; or, 
when a Law ſhall enjoyn ſomething or other to be done, upon the 
Penalty of forfeiture of Eſtate, and a Man out of pure Conſcience 
cannot do it : In all theſe Caſes, and inall other of a like nature, Cha- 
rity ſhould move the Government, to deliver ſuch from the rigour 
of the Laws, by diſpenſing with them. Upon which account I can- 
not but conclude, That there are three juſt Caules at leaſt for di- 
{penſing with Law, viz. Abſolute Neceſſity, Publick Utility, and Cha- 
rity, and are reducible well enough to that one of Publick Utility ; 
for whether Neceſlity forceth , or Charity moveth the Sovereign 
Power to diſpenſe with the Law, 'tis the Publick Good which' is 
chiefly to be aimed at in the doing of it. | | He 

But then an Enquiry will be made, Whoareto be Judges of what $. 7: 
1s of abſolute Neceſlity, and for publick Utility, and of a real and 
unfeigned Charity 2 And the Anſwer 1s, That ſurely, where the So- 
vereignty, Supremacy, and Exefutive Power of the Law is, there the 
Power and Right of Judging in ſuch Caſes will be. For tho' the 
Good of the Whole be the chiefeſt Law, yet if the Whole (if it was 
' poſſible ) ſhould be conſulted about what is Advantageous to it, and 
what not, it would often miſs of a Good, and ſuffer an Evil inſtead 
of it, before it would come to a Reſolution of what 1s beſt to be done : 
For the Cafe may be ſuch as not to admit of one days delay, and Ne- 
ceſlicy is moſt commonly ſelf-evident, and very prefling and urgent z | 
and in all ſuch Caſes there is more need (as Aquiras faith) of Execu- In ranifeſtis 
tion, than of Judging, Interpreting, and Deliberation. So that the [mn x 
diſpenſing with Laws pro hic & nnc, and as Neceſſity and Occaſion one fed exc- 
requjzeth, as alſo the judging what Cauſes are Juſt and Reafonable —_ og 
for ſo doing, in all well-conſtituted Governments, muſt be with the 75, OT 
Supremacy, for I cannet ſee how it ſhould be otherways. Pa 
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And it it ſhould be faid, That Laws are Sacred things, and that 
therefore it is but reaſonable, where more than one are concerned 
in the Legiſlation, the whole Legiſlative be conſulted, and fatisfied 
of the ſufficiency 6f the Cauſes and Reaſons for a Diſpenſation be. 
fore it be granted. The Anſwer is eaſie; for when and where Ne. 
ceſlity drives, there's no time for-a Conſult 3 and the formal Reaſon 
of a Diſpenſing Power in any Government is, That the Weal-Pub. 
lick receive no damage 3 and that muſt be done when time ſerves, 
and cannot be dene when occaſior* has turned her Back upon it, 
which oft will happen before ſuch a Conſulr can be had. 

And if it be ſaid, That Princes, tho' fometimes they be called Gods, 
as being his Vicegerents, yet are they but Men, and not infallible, 
but may err, and judge that to be Neceſſzty, Utility, and Charity, 
which are not fo;3 and that therefore ?*tis better that the Laws be ob- 
ſerved, than that any Suſpenſion or Diſpenſation be ufed, except the 
whole Legiſlative be conſulted about it. To this the Anſwer is, That 
Diſpenfation is never jto be uſed , but when the Reaſons for the 
uſing of it are ſo plain and manifeſt, that a Prince who has any Skill 
in Government, will never err concerning them 3 and, indeed, it 
becomes the Wiſdom of a Prince, to be well aſſured of the ſuffici- 
ency of them, before he grants the Diſpenſation 3 becaufe he had 
better not to grant than grant it, when the Reaſons are not plain 
and manifeſt, 

And if it be farther ſaid, That tho' Princes cannot well err about 
the Reaſons for diſpenſing with Law, when they ſet themſelves to 
jadge aright, yet they are of like Paſſions with other Men, and may 
pretend Neceſlity when there is none, and Charity where there is no 
need, and are as prone as othey Men to judge with Partiality to- 
wards themfelves, and thoſe whom they greatly affect and' love, 
when a known written Law has not, nor cannot have any fide re- 
ſpe&t 3 and therefore ought cither not to be hindred of its force by 
any Diſpenſation, or the whole Legiſlative made Judges of the Rea. 
ſons of 1t. I Anſiver, That this of Princes having their failings, and 
being partial, is true, and muſt be endured in all Governments 
where the Governors are Men, there being no help at all for it; tor 
the expedient of conſulting the whole Legiſlative will nor do; be- 
cauſe, whether the Neceſſity be pretended or real, and the Charity 
feigned or unfeigned, the Diſpenſation may require greater haſte 
and ſpeed: than ſuch a Conſult will admit of 3 and beiides, the Uſe 
and Effects of it may be quickly over, and not of any long conti- 
nuance, as they would have been in the Caſe of the Diſpenſations 
made by FAMES ll. upon the Duke of Mormonth's Rebellion, if 
all the Papiſts had laid down their Arms as ſoon as it was quaſh'd ; 
for then all thoſe who were any way concerned 1n the Legiflation, 
and all other Proteſtant Subje&ts whatſoever, would have .been con- 
tented, and had reaſon ſo to be; becauſe in caſe of a ſudden Rebel- 
lion or Invaſion, the Prince, I think, may juſtly make uſc of all his 
Subjects, of what Perſuaſion ſoever. 

And if it be yet farther ſaid, That the Effe&s of a Diſpenſation, 
which is an eclipſing of the Law, are not always ſo quickly over, but, 
like an Eclipſe of the Sun, may produce ill Effects for a long time 
afterz and that the major part of the Community, ( which 1s al- 
ways 
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ways to be taken for the whole ) may be diſlatisfied with the Juſtice 
and Equity of the Reaſons for which it was at firſt granted, and 
that there may be time and leiſure enough, for the whole Legifla- 
tive, well to Conſider, and fairly to debate the Matter : In this Caſe 
what ought of right to be done ? I anſwer, That in a Government, 
7) viuss, where the Executive and Supremacy 1s 1n one, and yet 
others in (ome ſort ſhare with him in the Legiſlation,tho? the Diſpen- 
ſing Power, and the Right of Judging, when, and for what Reaſons 
it is to be uſed, may be ſolely in the Prince, yet in ſuch a Caſe as 
is now propoſed, it ſeems to be but reaſonable, that the whole Le- 
giſlative be conſulted about it : For Laws are Sacred things ( as, 
was ſaid before, ) and if a Monarch, 7 »ss, may diſpenſe with, 
or ſuſpend the Laws at his Pleaſure 3 or, which is all one, if none 
are to be conſulted at any time, or in any Caſe, but himſelf, whe- 
ther the Reaſons why he diſpenſeth with them, are Juſt and Equita- 
ble or no; then is it the ſame as 1f he was not to govern according 
to the Laws, but according to his own Will and Opinion; and fo the 
Authority of the Laws will be quite laid aſide 3 upon which the Sub- 
jects will be jealous of the Prince, and have Envy and Indignation 
among themſelves, and all will tend to Confuſion : And this was our 
very Caſe in the Days of the Late King FA MES for hepretended 
that all he did was þut Juſt and Reaſonable, and ſuſpended Laws, 
and diſpenſed with Laws, and ſaid there was a Neceſlity for ſo do- 
ing, and that it was for the Good of the Publick, and for his own 
and the Kingdoms Safety, and out of a real Charity towards his beſt 
Subjects 3 whereas the greateſt part of the Nation had quite diffe- 
rent Apprehenſions, and thought there was not 'any Neceſlity at all 
for ſo doing, and that it was not-for the Good of the Pablick, nor 
his own and the Kingdoms Safety, nor out of a Charity to his beſt, 
but his worſt Subjects 3 thoſe, I mean, who were for ſubjecting him 
and the whole Realm to a Foreign Juriſdiction. Now, ſeeing ſuch 
a Ferment as this doth always endanger the Safety and Weltare of 
any Statez and ſ(ccing that the Power of Diſpenting with the Laws 
of any Community is never to be uſed, but when there are juſt and 
reaſonable Cauſes for the uſing of it ; and ſeeing that Doubts about 
the Juſtice and Equity of the Cauſes of -the Diſpenſations, which 
then had been granted, were the Cauſes of this Ferment 3 it ſeems 
to me molt plain, that as Afﬀairs then ſtood, it was not only needfu], 
but that which the very Conſtitution of the Government did re- 
quire, that thoſe who made the Laws, viz. The King, and the Lords 
Spiritual, and the Lords Temporal, and the Repreſentatives of the 
Commons z that is, the Panangltion, ( as Ca-ebaer: calls it, the full 
and great Council of all the Nation, ſhould, according to the uſual 
way, have been aſſembled, as being, when all together, beſt able to 
judge of theſe Matters, and inform the King aright, whether that 
which he had done, and was then a-doing, was ſo much for the Pub- 
lick Good, and his own and the Kingdoms Safety, as he thought it 
was. And ſurely the King's aſſembling at his Pleaſure, and when he 
ſees Cauſe, his Great Council, to give him Advice de arduis Regn# 
negotijs, about the great and weighty Afﬀairs of the Nation, ſuch as 
theſe were concerning the Cauſes of diſpenſing with Laws, cannot 
one jot limit or diminiſh the true and real Diſpenſing Power 3 - 

that 
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that Power is never to be uſed, but upon ſufficient grounds, all re- 
lating ;to the Publick Good : And this Council is called to examine, 
whether ſome Grounds, about which ſome Doubtis made, are really 
ſuch or no. So that the Council ſets no Bounds to the Diſpenſing 
Power, nor the Diſpenſing Power to the Council, but 'tis the Weal- 
Publick that ſets Bounds to them both. 

And thus havel adventured to ſet down my Thoughts about di- 
ſpenſing with Laws 3 and, if I have ſet down any thing amiſs, I ask 
my King and Countries Pardon for it. Andto © 4 pms or make 
a review, I am fully perſuaded, that the beſt way of governing Men 
is by known, ſtanding, written Laws that the chief End of all hu- 
mane 'Laws and Government 1s the Publick Good ; but that this 
End 1s; not always attainable without ſome Power Superior to theſe 
Laws; which Power cannot be lodged any where but where the 
Supremacy is, be that in one or many, and muſt be as a living ſpeak- 
ing Law, which, for the obtaining this End,;may guide and dire& 
all other. Laws 3 which Guidance and Direction doth chiefly conſiſt 
in ſupplying thoſe DefeCts in them, which 3 > x#4.%2s, or by rea- 
ſon of the generality of their Terms , they are often ſubjett to ; 
which Defects are often ſupplied by diſpenſing with Laws when 
there are good Reaſons, and juſt Cauſes for ſo doing : And the chief 
of all theſe Cauſes and Reaſons, and unto which all the reſt are re- 
ducible, is the, Pablick Good ;, and what is for the Publick Good, is 


| always to be left to the Judgment of the Supreme Governor, ex- 


cept where ſuch Doubts and Difficulties ariſe about it, as are like 
to endanger the Publick Good its ſelf ; and then all thoſe ought to 
be conſulted who have any kind of ſhare in the Legiſlation ; and 
at laſt the Good and Safety of the Whole, as the Supremeſt Law, is 
to over-rule them all. 

And here I might haye concluded this Chapter, but that, beſides 
this Diſpenſing Power we have been treating of, which relates only 
to the Supreme Governors and Civil Government of great Bodies 
Politick, there is a Diſpenſing Power moreover in many ſubordinate 
Governors, and alſo another great paramount Diſpenſing Power, 
which is pretended to be in the Biſhop of Rowe, and to extend its 


* ſelf over all the Kingdoms of the Earth, and over all Laws whatſo- 


ever : And into the Origin of theſe two Powers alſo we ſhall make 
{ome \inall Enquiry. 

And Firſt, Of the Diſpenſing Power of Subordinate Governors z 
and this is either Ordizary or Delegated. The Ordinary is that which 
accrews to the Governor Ratione Officii, by reaſon of his Place or 
Office, as being innate or inherent 1n it, and has no other Origin 
from whence it is derived, than the very nature of the Place or Of- 
fice its ſelf 5 And ſo a Father, or Maſter of a Family, may make 
Laws for the well-governing of it, ( provided they are not contra- 
ry to the Laws of that Politick Society of which he is a Member ) 
and when he ſees juſt Reaſon, diſpenſe with ſome of his Children 
or Servants for the non-obſervance of them : And ſo all the Arch- 
Biſhops and Biſhops of the Primitive Church, altho' they were Sub- 
ordinate one to another, and all of them Subjects of the Emperor, 
yet had they, as Biſhops, an Ordinary Power of making Laws and 
diſpenſing with them, within their reſpe&ive Precincts —_— 

; ictions, 
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ditions, when Neceflity, Utility, or Charity required it; and at 
this day with us, where the King, (and that Jaltly,) 1s acknow- 
ledged by all good Subjects, the Supreme Governor of this Church, 
yet are our Biſhops Ordiraries ;, that is, ſuch Judges Eccleſiaſtical as 
may diſpenſe with ſome Laws as they are Biſhops, and whoſe Power 
in ſome things to do that which they do is in themſelves, and belong- 
ing to the Nature of their Eccleſiaſtical Calling, as hath been noted 
before out of Mr. Hooker, L. 6. c. 7.$- 6: 

As to the delegated Power of Diſpenſing with Laws, it may be 
ſaid to be of two ſorts, viz. Delegata per hominem, and Delegata per 
legem, viz, That which is given and granted to another, by way of Suarez, LL. 
Commiſlion or Letters Patents, by one who has an Ordinary Power -—O Fm 
of Diſpenſing in himſelf ; and that which is given and granted by a © 
permanent Law upon that account and 1n that behalt made. OF 
the firſt ſort is that Power which Chancellors and Vice-Chancellors 
of Univerſities, and Maſters of Colleges have to diſpenſe, ( when 
they ſee juſt Cauſe) with ſome Perſons for non-obſervance of ſome 
Statutes. And of the ſecond ſort is the Power of the Arch-Biſhop 
of Canterbury, to grant Faculties and Diſpenlationsz as to Marry, to | 
eat Fleſh on Days prohibited, ( and ſo may every Dioceſan, ) the _ apo 
Son to ſucceed his Father in his Benefice, one to have two or more Zach De- 
Benefices incompatible, &c, which Authority was given to him by _ Jor- 
the Statute of 25 Her. VIII. cap. 21. But this way is improperly on: s, ;. TY 
ly a Delegation in the account of Szarez : For — __ 
( faith he) « Commiſſion for a JuriſdiFion made (494, non eft Ru delegario, fed crew 
by Law will paſs by that means into an Ordinary fit in inſticutionem 0rdinarie Juriſdiftio- 
gang vr and will be perpetual, becauſe the mann Wo de ſe eſt, ficur Lex eſt 

aw is perpetual, Ando it ſeems to be indeed ; 

asto the Diſpenſing Power of the Arch-Biſhop, for tis ſaid expreſly co, ib- 
in the Statuce, That he ſhall have Authority to grant Diſpenſations, 
Faculties, &*c. by himſelt or his ſufhcient and ſubſtantial Commmiſſary 
or Deputy ; which {hows that he has a Power not only to do it him- 
ſelf, but to delegate and commiltion another | 
to do it, and that cannot be done without an acrefimens Gt Gs Illa = 
Ordinary Juriſdiction : For properly ſpeaking #< loquendo, procedic delegatio. Su. 
the Delegation procceds from it rather than "** 
any thing elſe. And ſo much for that Power of Diſpenſing with 
Laws which is in ſome Subordinate Governors. 

And now we come to that great ſwelling Diſpenſing Power which &. g. 
1s claimed and challenged by the Rowar Pontitt. And a Power it is, 
' which 1s ſaid to be extended over all the Civil Laws of all the King- 
doms of the Earth, and over all the Laws of 
General Councils, and every humane Poſitive a Suarez, LL. lib. 6. c. 14. 2. & 
Ecclefialtical Law whatſoever of the Catholick mod kat gt bone oy pn ne 
Church ; yea, even all Apoſtolical [nſtitutions 3 quz ſunt juris divini, przcerquam in Arri- 
and over all the Canons of National or Pro- © Fidei, & GloſT. apud Sanderſon de Zur, 
we ans” 2p. g. Prelef. 7. 1s. 3- Quz dicit quod 
vincial Synods 3 nay, over Divine Laws, Na-' papa contra jus naturale poreft diſpen- 
tural and Revealed, and all the Oaths of Fide- farezad 15 qu. 6. cap, Authoricarem. 
lity and Allegiance of Subjetts to their Princes, 
and all Leagues and Contracts 'twixt Prince and Prince, and all Vows 
made to God, and all the Oathsand ———_ of one private Perſon 
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to another. A very great and wondertul Power indeed, and which 
had need to have a very good Baſis to ſtand upon : And this Baſes 
ſay ſome is his Uicarſhip to Chriſt, by which he has an Oecumenical 
Authority over the whole Earth, and ſo all being Subjects unto him, 
Princes as well as others, all Laws, and all Vows, Oaths and Con. 
tracts, are to be underſtood as made with this Proviſo, St Doming 
Papz placuerit, if it ſhal ſo pleaſe our Lord the Pope - So that as ſoon 
as the Pope ſhall Ggnifie his Pleaſure, ( which may eaſily be done, 
and get by it, ) by granting a Diſpenſation, all Laws, Vows, Oaths, 
Promiſes, and Contratts whatſoever, do ipſo facto, ccale to have any 
obliging Power. But this is thought too groſs a Conceit by others, 
who therefore ſay that the Pope doth not properly diſpenſe with 
Laws, Canons, Vows, Oaths, Leagues, Covenants, and Centradts, by 
taking away their obliging Power, or exempting from it ; but doth 
it only by declaring, That ſuch a Law of any Kingdom, or ſuch a 
Canon cf the Catholick Church, or any Provincial Church, or ſuch 
a League of any one Prince with another, or ſuch a Vow, Oath, or 
Promiſe of any private Perſon, doth not in ſuch or ſuch a Caſe 
oblige, by reaſon of ſome great Evil which wonld follow upon it, 
or ſome. great Good which would be hindered by it. But Laws 
and Oaths, are as Sacred Bonds, whereby the unruly Hands and Hearts 
of Men are to be tied, for the keeping of the World, as much as is 
poſſible, in Peace and Quietneſs 3 and can we imagine, that the Prince 
of Peace, when he went to Heaven, would appoint ſuch a Vicar up- 
on Earth, as being but a Man of like Paſſions with all others, ſhould 
yet have a Power when he pleaſed, to turn all the Kingdoms of the 
Farth into Confuſion by diſpenſing with all thoſe Oaths and Laws ? 
Or, how comes it about that the Pope alone has a Declaratory 
Power of what Good will be hindered, or what Evil will follow 
upon the obſervance of Laws? It the Law is Evil in its f{clf, as com- 
manding things impoſlible, unjuſt, or diſhoneſt, it is 7pſo faFo, void, 
and needs not the Pope's Declaration to make it fo: If it 1s Juſt, 
as being made by lawful Authority, and —_— nothing but 
what with a ſafe Conſcience may be done, how 1s it pottble the Pope 
by any Declaratory Power ſhould make the obſervance of it Sinful 2 
And if we ſuppoſe it to be Doubtful whether the Law is Juſt or not, 
how comes it to paſs that the Pope has a greater Skill, and a bet- 
ter Faculty, of ſolving Doubts than other Prelates of the Church ? 
Or Princes and Parliaments, or Senates and Councils ? Or, if he has 
a greater and better Skill than all or any of theſe, how comes it to 
pals that all parts of the World are bound to have recourſe to him 
to put him to the trouble of uſing it ? Isit abſolutely neceſlary that all 
Caſes whatſoever be put to him who 1s the beſt Caſwſt 2 And muſt 
none of a Sccond or a Third Rate, for Prudence and Sagacity have any 
thing atall ro do ? And mult all the Laws and Canons, Leagues and 
Covenants, Vows and Oaths, Contrads and Pronules that are made, 
or ever will be made in the World, depend upon the Will of one 
Man, and be brought before him, that he may declare whether they 
are to be kept or no ? 'How ridiculous 1s all this | I cannot but con- 
clade therctore, that the Pope, as a Primate, has no greater Power 
of Diſpenſing with the Laws of the Church than other Primates 
have 
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have; and, as a Temporal Prince, ( if he has a Juſt Right to be : 
any ſuch kind of thing, ) with' thoſe only of his own making; or 
thoſe made by him and his Cardinals, for the governing of that 


which they love to call St. Peter's Patrimony, 


a_— 


CH AP. VIL 
Of the Abrogation of Laws. F 


The Contents. 


All humane poſitive written Laws may be abrogated, $. x, But yeb not 
unleſs upon juſt and reaſonable Cauſes, F. 2. What Cauſes will make 
the Abrogation of Laws '; fhary reaſonable, F. 3. Of the efficient 
Cauſe of the Abrogation of Laws, or to whom of Right it belongs, h. 4. 
Of the way and means of abrogating Laws, 4. 5. . Whether Promul- 
gation is needful to make the Abrogation of Laws valid, h. 6, Of 
the Cuſtoms or unwritten Laws, ak whether they may or car be abro- 
gated by written Laws; and whether written Laws may or can be 
abrogated by them, \. 7. 


' A Brogation is the fourth and laſt way, by which humane Laws g 
come to ſuffer change z and that is, when by an external Su- 

perior Power they are made null and aboliſhed. And this fate 

they are all ſabject to, wherher they are oft a Civil or au Ecclefiaſti- 


cal concern 3 for, being no other than humane Laws, they are at beſt 

but the Diftates of Reaſon, for. the regulating and directing of hu- 

mane Adions, and ſo muſt needs be under a poflibility of mutation 

or change, both ex parte rationis, and ex parte hominum, as nas 1,2: is 9 

obſerves 3 that is, both becauſe ef the frailty of humane Reaſon in ** *: 

the making of them, and becauſe. of humane Aions which are to 

be regulated by them. Humanum eſt errare, and the Reafbn of Man, 

ſeems naturally to proceed in all-things from that which is imper- 

fe&, or leſs perfe&, to that which is more perfe&t: It is ſo in mat- 

ters of Speculation, for the firſt in any Science doth ſeldom leave 

things ſo perfect, as that nothing can be ſuperadded ; and in making 

of Laws for the Regiment of any Community it 1s no otherwile : 

For the firſt Law-makers, not being able to foreſee all Emergencies, 

do often inſtitute that which time and experience ſhows to be im- 

perfe&, which thoſe who come after aboliſh, and place J— 

elſe in the room of it, which, for that preſent rime at leaſt, is c 

with fewer inconveniencies: And fo, tho'the Law of Reafon is a 

part of the Law Eternal, and by conſequence immutable, yet humane - 

Reaſon is weak, unſteady, and mutable, and all its operations tmper= . 

feft, and ſo by conſequence are all humane Laws. This appears 

alſo from the nature of thoſe humane Actions which are to be regu» 

lated and diretted by Laws3 for the Humours and Qualities of Men, 

from whence their Actions proceed, may be different at one time, 

from what they were at another, _ ſo may well ſtand in need of —o , 
+7 3 Mm 4A mv- 
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Perpetual G9- 
vernment, 
Cap. 15» 


— —_ 


a-mutation-! of Laws;:for the guiding and ordering of them : Anq 
Aquinas, out of St. 1: th produceth an inſtance which doth make it 
avery: plain.cafe 3 Where the People. ( faith he) are grave, and modeſt, 
and peaceable, there ja Law would do well which may impower them to 
ele# their Magiſtrals : But, if afterwards they change their Manner, 
and Humonrs, and become fations and turbulent, or depraved and for. 
did, and givg away their Suffrages to promote Strife and Contention, or 
ſell them away for filthy Lucre, and ſo commit the Government to the 
Hands of ill Men, then 'tis full time that this Law be abrogated, and 
that the Eletion of Magiſtrates be made ſome other way. In the Pri- 
mitive Ages the People had a great ſhare in the EleCtions of their 
Biſhops and Paſtors, but at laſt, Factions, Schiſms, Tumults, Uproars, 
and Murders were the Conſequences of it, and every where Seditions 
increaſed ' ſo faſt, that hardly could a Biſhop be quietly choſen , as 
Biſhop +Bilſoz has proved 3 .and then it was taken, and juſtly taken 
from them 3 and what happened in that Caſe may happen in many 
ethers; For thoſe things, which at one time may be uſetul for the 
Commonwealth, may at others be hurttul-to it 5 upon which ac- 
count. 1t is impoſſible, that humane Laws ſhould be unchangeable, 
becauſe If they were ſo, there would be no way leit tor any Poli- 
tick. Society to preſerve its ſelf. - In a word, God Almighty ſhowed 
plainly, That humane Poſitive Laws may -be abrogated, by abroga- 
ting thoſe Poſitive Laws which he himſelf gave to the Hebrews ; and 
It is upon this account I ſuppoſe, that all humane Poſitive Laws are 
. Beit tho' all burbane! Poſitive:Laws are 1n their. own nature muta- 
ble; yet are they not' to be ;chatiged as often as others which may 
ſcent! better ſhall berpropoſed. + Ariſtotle did juſtly reprehend Hip- 
podumws the Milkefian Law-giver, for decreeing by Law, a-Reward 
to.him who could find-out ,any thing which would be profitable for 
the Commonwealthz-as our Sarderſor obſerves. For, tho' at firſt the 


; Law: might ſeem -Planſble enough; yet conld it not - but: be pro- 


*Advvn mt- 
ep F T4 Vojus 
Nova. 
Ariſt. ubi ſu- 
pra, 
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duave-of il. Effects, as encouraging all faftious and turbulent Men, 
to be always for changing of Laws and -the fettled Franic of any 
Govetament, under .a Pretence of the Publick- Good. And it 15 
moſt: certain, that;every-change, ;eſpecially if it -be great and ſudden, 
is always very dangerous -1n-'all Bodies Politick, as well as'Natural, 
and in; nothing: more :than inthe change: of Laws, altho'it ſhould 
hap/to: be 'from worſe to better 5- becauſe-it is a weakening of the 
Power::of. Laws, and:a derogating from the Authority.-of Legiſla- 
tors; For Laws aremade firm and: {trong by; Cuſtom, and' receive a 
Vigour as well av>z::Dignity,' by being obſerved for ſome good' ſpace 
of: time 3/ and therefore. to/alteria Law, which Cuſtom and the con- 
tinued Practice of ſome Years has:confirmed in the Minds'of Men, 
muſt:;needs be both troubleſom and ſcandalons; becaiiſe it cannot 


Pol. 1, 4.5-14- bur -amaze and: cauſe them'to ſtand in doabt, whether any thing be 


inits felt by Nature :either Good'or Evil,. and not all things rather 
ſuchj'as Men at this or that time agree ro account of them, where 
they behold even thoſe things diſproved, difannulled, andrrejetted, 
which- Uſe had made in a manner Natural. Befides, the change of 
old: Laws for new. ones is ſeldom from worſe to better, but often 


| rather. from better to worſe, 'and uſually produceth a great deal 


more 
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more hurt: than good 3 upon which, account, the Law of the Lo- Apud Winde- 


crians, in my Opinion, is much to be preferred before that of Hippo- 


lin. Pol. 85.2. 


dams before-mentioned 3 which was, that he who was for an old ** * 


Law to be abrogated, and a new one put in the room of it, ſhould 


make his Propoſal with a Rope about his Neck, and if his new Law :: 


+ * 


proved not better tor the Commonwealth than the old one, he was | 


to be hanged with it. In a word, Solomon adviſeth not ſo much as 
to meddle, or have any thing to do with thoſe who are giver to 
change 3 and in the changing of Laws, above all other things, there 
is the moſt danger; and therefore, tho' they are mutable in their own 
Nature, yet ought they not to be changed as often as Innovators 
may propoſe others, which may ſeem better, in the room of them, 
but only for great and weighty Reaſons. | 

But then it will be ſaid, What are thoſe great and weighty Rea- 
ſons which may make the Abrogation of Laws Juſt and Neceſflary > 
And, I think, they may all be reduced to theſe two Heads, viz. Orat 
Utility, and Preſſing Neceſſity, Firſt, much Utility, or a great Ad- 
vantage to the Commonwealth 3 tor here we are to conſider, that 
the abrogating, as well as the making of Laws, are Ads of a Juriſ- 
diction, which is ordained for the Publick Good ; and therefore are 
neither of them at any time to be uſed, bur when the Publick Good 
requires it : So that every Law which 1s made, muſt be ſuppoſed to 
be made for. the Publick Good 3; and it either continues ſo to be, 
or it doth not; and if it doth, then ought it not to be taken away z 
and if 1t doth not, then is there juſt Cauſe of its abrogaticn : And 
this ſeems to be plain enough... But then it may be ſaid, How ſhall 
it be known what is really and truly for the Publick Good, and 
what is not ſo, but only pretended ? Or, huw ſhall ic appear, when 
a Law ſhall really ceaſe to be for the Publick Good, or when it ſhall 
be ſaid only ſo to do, by ſome who are uneafie under it? I anſwer, 
That what 1s truly and really for the Weal-Publick, cannot but be 
plainly and evidently ſo, and will eabily toall appear to be ſo; where- 
as that which is pretended only, 1s always dubious and liable to ma- 
ny exceptions 3 and as for Laws, which tor the Weal-Publick have 
been made upon ſpecial Occaſions, when thoſe Occaſions ſhall ceaſe, 
they do abrogate themſelves : But it will always be plain enough, 
That the Occaſions are not ceaſed, when thoſe, or ſuch-like are -un- 
ealie under them, upon whoſe account they were firſt made. The 
Penal Laws and Teſts, made in the Reigns of Elzzabeth and Charles 1. 
were made for the Publick Good, as being-to be the Walls of the 
Proteſtant National Religion 3 and James IL. declared, that-it would 
be for the Publick Good to take them away': But it was as clear 
and- manifeſt, as the Sun when he ſhineth at noon-day, that it was 
not, and there was not a Man, except thoſe who were uneafie un- 


der them, but was of that Yorkſhire Gentleman's Mind, who told the oy 


Commiſlioners. at Rippon, That ſeeing thoſe Laws were made for the 
Preſeguation of the Proteſtant Religion, according to the DofGrine of the 


Church of England, no Man could then think it a time to repeal them, . 


but ſuch as deſired the me of Popery-in' the Nation. And in- 
deed, the Repealing of them, as things then ſtood, would have been 
a fair ſtep toit: For, by that means ( as many thought) Popery, 
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poſtliminii, become the National Religion again 3 becauſe when a 
Repealing or Abwgating Law is repealed, then the repealed or abyg. 
rated Law revives. I conclude, That'what is, and what is not of pyh. 
Fk and great Utility, is always plain and evident, and eafie to be 
diſcerned 3 and moreover, that as all Laws are made, ſo none ought 
to be abrogated but when the Publick Good requires it. 

Again, Another weighty Reaſon there is for the Abrogation of 
Laws, and that is urgent and prefiing Neceſſity. For Necefſlity can- 
not be kept within the Boundaries of Laws, and therefore muſt 
needs be a ſufficient Reaſon for the abrogating of them 3 nay, whe. 
ther the Law-makers will or not, Necet{ity will abrogate the Law 
her ſelf. A Law was made in the. Reignot CHARLES II. which 
forbad the uſe of any Cart or Wagon but thoſe which had ve- 
ry great drug Wheelsz and it was found impoſſible that Carts with 
ſuch Wheels ſhould paſs in many places of the Road 3 ſo that the 
City of London would have been ſtarved, and a ſtop been put to a 
great deal of Trade if it had been obſerved, and therefore did Ne- 
ceſlity quickly aboliſh it. Sometimes there may ariſe a Necefſlity for 
abrogating Laws from the too great multitude of them : For ( ag 
Mr, Fookes obſerves ) the number of needleſs Laws unaboliſhid, doth 
weaken the force of them that are neceſſary. And, I believe, it would 
do well, if upon this account there was an Abrogation made of ma. 
ny old unaboliſh'd Laws in Erglard : For, if that was done, and the 
Law reduced to a narrower compals, ſo many would not gain, and 
ſo many ſuffer by it as they do. 

But now let us come to the Efficient Cauſe of the Abrogation of 


Laws, and to ſhow to whom of Right belongs the Abrogating 
Power. And as to this Point we have Three Rules given by Sra- 


rez, Firſt, That the Abrogating Power 1s always with the Legifla- 
tive: And this is evident enough indeed, becauſe every thing may 
be diſlolved by the ſame Power that made it 3 and the Will and 
the Power of the Legiſlative are the Principles and Cauſes upon 
which the Law depends; and therefore by them it may be abro- 
gated. The Second Rule is, That the Superior Power may abrogate 
the Laws of the Inferior : And this 1s alſo plain enough, becauſe 
every thing depends more upon the General and Univerſal Cauſe, 
than that which is more particular and nearer at hand : Even as all 
Laws, as well as all other things beſides, are derived from God as 
their Chief and Principal Cauſe, and depend upon him for their Be- 
ings and Obliging Power, more than upon other Subordinate Cauſes 
and Legitlators 3 and therefore as God may abrogate, if he ſo pleaſes, 
all humane Laws whatſoever : So may any Prince, who hath a So- 
vereign Power, abrogate the Laws of all other _ who 
hola of him and are ſubordinate to him. The Third Rule is, The 
Inferior cannot abrogate the Laws of the Superior : And this muſt 
needs be fo, becauſe the Inferior cannot any way have any lawful 
Power and Juriſdiction over the Superior 3 for, if he ſhould, the 
Order which God has inſtitured for the Government of humane So- 
cieties, would be inverted and deſtroyed, ſeeing he has appointed 
that for the well-governing of the World, there ſhould bein every 
Body Politick, not only a Aizx9/©- ©sz, one who ſbould be his Mi- 
niſter, and who ſhould have trom him Yar vahtyucry, a Supreme 


Power, 
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Power, bur alſo that there ſhould be Sautous 3inygrior.leveral degrees of 
Potentates, who ſhould hold all the Power they have, trom him who 
has the aumxezrera or Supremacy, as being 3 aurs mum a, ſent 
by him: So that not only Government, but the Subordination of 1 Pet. 2. 13. 
Governors being the Ordinance of God this Ordinance and Order 
of God, I ſay, would be deſtroyed if the Inferior could have any 
Legal Power over the Superior 3 and the Abrogating as well as the 
Legiſlative" Power appertaineth unto Superiority, and theretore the 
ye cannot abrogate mo my ” a _— I conclude here 
with Monſieur Bodin, That he who has the Le- , ONS h 
giflative Power, has alſo the Abrogating, Dero- ap gm = RE 
gating, Obrogating, Subrogating Power ;, that 1s, —_—_— De Repub. lib, 1. cap. 19. 
( if I do not miſtake his meaning,) a Power to a 
null, diſpenſe with, interpret, and mitigate the Rigonr of Laws, 
Secundum Equum & Bonum, according to the Rules of Equity. 

And now we come to the form, or way and manner of abro- &F, 5, 
gating Laws: And this is ſaid to be twofold ; one which is made 
by Diſluetude, or by taking up a Cuſtom contrary to the Law, ( of Swarex LL. 
which by and by; ) another which is made viva Uoce, by the open ,, __ _ 
way of Proclamation, or Declaration, or by the more certain and 
durable way of Writing : And this laſt is done, either by barely ta- 
king away the Obligation of a Law without the impoſing of ano- 
ther, or by the taking away the Obligation of one Law and impo- 
ling of another quite oppoſite in the ſtead of it 3 and this 1s done, 
when the laſt Law forbids that which the firſt Law commanded, or 
commands that which the firſt has forbidden 3 and this 1s done ſome- 
times by way of a formal Abrogation, and by mentioning the firſt 
Law, and adding a non Dbſtante 3 and ſomerimes by enacting only 
and eſtabliſhing the laſt Law, without making any mention, either 
ſpecial or general of the firſt z which laſt may be called an implicite 
or virtual Abrogation, and is good and valid if the two Laws are 
inconliſtent one with the other 3 becauſe, ſuppoſing the ſame Legal 
Power and Authority in the Legiſlator, the laſt Law, being incon- 
ſiſtent with the firſt; ſhows plainly that it was his mind to abrogate 
it : But if the Laws are no ways inconſiſtent, it may then be very 
well preſumed, that the Legitlator only thought ot making the laſt 
Law, without intending the abrogation of the firſt. 

Another Queſtion is moved about the Abrogation of Laws, and Y. 6. 
it is, Whether Promulgation is needful to make it valid > And ſome 
affirm and ſome deny : Thoſe of the firſt fort ſay Promulgation is 
needful, becauſe the Abrogation of a Law, as well as the Law its 
ſelf, is to be a Rule of humane Actions, as permitting what ſome 
Law has forbidden, or enjoyning what ſome Law has prohibited 3 
and a Law cannot bea Rule of humane Actions without Promulga- 
tion, and therefore is Promulgation needful for the making of the 
Abrogation of a Law perfe&t. Thoſe on the other {ide ſay, There 
1s more required for the eſtabliſhing of a Law than for. the abro- 
gating of it ; and therefore as a Law of its ſelf may ceaſe, fo may it 
alſo be abrogated without Promnlgation. And Swarez diſtinguiſh- 
eth, and ſaith, That a bare Revocation of a Law, without impoſing ano- 
ther, _ in no need of Promulgation 3 but that a Revocation of a Law, L 
which induceth or inferreth a contrary Obligation. 4oth. And 1 am of - ; 

min 


The Origm of Cen, Boox VII. 


mind that the firſt of theſe three Opinions is the ſoundeſt, viz. That 
Premulgation is needful for the making an Abrogation of a Law 
valid, whether it be ſuch as obligeth to Afts repugnant to the former 
Law, or ſuch as obligeth only to the bare non-obſervance of it. 
For, if a Law doth not oblige before it be made publick, altho' it 
may be known in private, how ſhould a revoking Law de-oblige 
or looſe from the Obligation of the firſt Law, except it be made 
publick alſo? Seeing it is as much a Law as any other, and muſt 
oblige before it de-oblige 3 and it cannot oblige before Promulgati- 
on, therefore neither can it de-oblige without it, ſeeing it 15 altoge- 
ther impoſſible it ſhould have the fecundary betore the primary Et- 
tc. In a word, an Abrogating Law, 1s, as all other Laws beſides, 
a Rule of humane Actions, and that it cannot be unleſs it be known, 
and it cannot be known unleſs it be promulgated, and therefore 
Promulgation is needful for the making the Abrogation of a Law 
valid and forcible. 

And now thereis but one thing more concerning the Abrogation 
of Laws to be conſidered, and it is, that of Cuſtoms or unwritten 
Laws; and whether they may or can be abrogated by written Laws? 
Or, whether written Laws may or can be abrogated by them 2 Of 
which Queſtions we ſhall treat particularly, having firſt ſaid ſome- 
thing of Cuſtoms in general. 

And as to them 3 ſome are of a mind that they are more ancient 
than written Laws, becauſe there were Bodies Politick and Govern- 
ments long before written Laws and therefore, ſeeing there can be 
no Government without ſome kind of Laws or other, all ſuch Bo- 
dies Politick, which ſubfiſted before written Laws, were guided 
and governed by unwritten Laws and Cuſtoms. But others ſay, that 
all Government before written Laws, was made by the particular 
perſonal Commands and Injun&tions of Governors, which they gave 
pro re nat, or as occaſion required, without any other Laws either 

written or unwritten 3 and therefore that written Laws may be as 
ancient, if not more ancient than unwritten Laws or Cuſtoms. 

Now which of theſe Opinions is the trueſt, matters not much 3 but 

certain it is, that at this Day, ſome Cnſtoms are more ancient, and 

ſome not ſo ancient, as the preſent exiſting written Laws. And, I 

believe, that all Nations in the World have their unwritten as well 

Deleg. & As Written Laws; tho? 'tis ſaid by BraGor, that England alone makes 
conſuer. Ang, uſe of them. *Tis true indeed that the Law in Erglard, which is 
+ 1.C-1:5-2: rroperly the Common Law thereof, conſiſts moſtly of Cuſtoms, ſome 
general cf the whole Realm, and ſome particular of ſome Counties, 

Towns, Cities, or Lordſhips 3 but there never was any Body Poli- 

tick, great or ſmall, Civil or Eccleſiaſtical, which did not in pro- 

ceſs of time, contract and make to its ſelf, by often-repeated Ads, 

ſome unwritten Laws and Cuſtoms ; ſo that the whole World con- 

ſidered in a Civil State or Capacity, has a Law chiefly made up of 

Cuſtoms, which we call the Law of Nations ; and fo hath the Catho- 

lick Church, or that great Body Politick conſiſting of many Nations 
Chriſtian, and nition in a Religious Capacity 3 and ſo have all 


particular Nations and Churches whatſoever. For whatever is of- 
ten acted and done, in any Body Politick, without any check or 
controlment, becomes a Cuſtom 3 and Cuſtoms in all ſuch Places be- 

come 
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come Laws, fo far-forth as they are not repugnant to Laws Di- 

vine, Natural or Revealed. For, 1 think, it is acknowledged by all, 

That Cuſtom may obtain the force of a Law 3 and indeed it dit- 

fers from it only, or moſt chiefly , in this, 8 
That Cuſtom ſlides gently, and by degrees, and _—— by _ ilabirur: 
by the full Conſent of all Men into their ac cemporis diururnicate vim acquiric * 
Minds, and by often repeated Acts in proceſs Lex — — 
of time acquires its force 3 whereas a written fur. Bun, 6. _ 
Law will take place in a moment, and may 

be impoſed by the Legiſlative on Subjects againſt their will 3 ſq that 

both of them attain the force of Laws, altho' they come by it ſe- 

veral ways: But then it is to be conſidered, That before Cuſtom 

can obtain the full Force and Vigour of a Law, it muſt have all the 

neceſlary Qualifications of it 5 as that the Matter of it be Juſt and 

Honeſt, and no ways repugnant to any Divine Law, Natural or Re- 

vealed-;z that it be introduced by the Free-will and Conſent of 

ſuch as have a good and ſufficient Authority to make Laws, viz, By 

the People in a free State, and by the expreſs or tacit Conſent at 

leaſt of the Prince or Chief Governor in other Societies 3 and that 

it be ſufficiently promulged and made known 3 which it muſt 

needs be if it be a Cuſtom,. becauſe often repeated Acts, which ſuf- 

ficiently make open declaration of it, do make it fo. I conclude, 

That Cuſtom ſo qualified, may and will have the force of Law. 

And fo much for Cuſtom in the general. 


And now let us come to the particular Queſtions concerning it 3 
And firſt, whether Cuſtoms as well as written Laws may be abro- 
gated 2 And that they may, I think, is manifeſt enough z becauſe, if 
they may ceaſe to be, then they may be abrogated 3 and they may 
ceaſe to be, both ab intrinſeco, by reaſon of ſomething in them- 
ſelves, and ab extrinſeco, or by ſome Power from without 3 they may 
ceaſe to be by reaſon of ſomething in themſelves, when the Matter 
of them ſhall ceaſe to be Juſt and Honeſt, or not uſeful, or at leaſt 
not ſo uteful to the Commonwealth as before : For every Law and 
Cuſtor-muſt be ſuppoſed to be for ſome reaſonable End, and if this 
End (ſhall ceaſe to be reaſonable, then the Law or Cuſtom alſo will 
ceale : And this it often doth, as is manifcſt by common Experience, 
and the natural Condition of all humane Afeairs, 

Again, As they may ceaſe by reaſon of ſomething in themſelves : 
So may they likewiſe ceaſe by Virtue of ſome Power from withont ; 
And this is alſo very evident, becauſe a Cuſtom can have no force, 
except by the tacit Conſent at leaſt of the Legiflator 3 and he may 
even revoke a former expreſs written Law by a later expreſs written 
Law, as hath been proved before 3 and if ſo, he may ſurely then 
much more revoke a Cuſtom which has only the racit Afſent of his 
Will, by an expre(s and publick declaration of it : And therefore, 
if the Legiſlator ſufficiently declares his Mind concerning any Cu- 
ſtom in a written Law, by a MNon-Obſtante contraria conſuetudine, 
we may lafely, I think, conclude, That the ſaid former Cuſtom will 
be, to.all Intents and Purpoſes, fully abrogated. 
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As to the other Queſtion, viz. Whether humane written Laws 
Aquinas 14. 2+ may be abrogated by Cuſtom ? Some Doubt 1s made of it, for theſe 
Rect. 97: Reaſons. Firſt, All humane Law is founded upon the Law of 
a Reaſon, which is a Divine Law ; but no Cuftom can or ought to 
change the Law of Reaſon, or any Divine Law 3 an4 therefore an 
humane written Law cannot be abrogated by Cuſtom. Secondly, 
Every humane written Law, is, or ought to be mace for the 
Publick Good, and to be' an uſeful Rule of Direction for humane 
Actions ; ſo that he who begins to introduce a Cuſtom contrary tg 
it, doth Evil, as aCting againſt the Publick Good, and contrary to an 
uſeful Rule of humane Aﬀions; and the often repeating of Evil 
Ads can never make them Good, and therefore an humane written 
Law is not to be abrogated by Cuſtom. Thirdly, Humane Laws 
are made after a publick manner, and by thoſe who govern the Com- 
munity 3 but Cuſtoms are introduced by the often repeated Ats 
only of private Perfons, who have no Authority to make Laws; 
and therefore cannot Cuſtom be of ſuch force as to abrogate hu- 
mane Laws. 

But to the Firſt it may be replied, That 'tis true indeed, that all 
humane Laws either are or ought to be founded upon Reaſon, and 
that the Law of Reaſon is a Divine Law, and therefore not to be 
abrogated by any humane Law or Cuſtom 3 yet becauſe all humane 
Laws, as well*as all other humane Ations, are ſubje& to many fail- 
ings and infirmities 3 therefore may they be corrected where they 
are deficient, and that not only by the Words, but alſo by the 
Adtions of Men 3 which Aions often repeated make a Cuſtom; 


which Cuſtom doth abrogate the former Law. ' 
And the like Anſwer may be given to the Second : For 'tis very 


true indeed, That all humane Laws eitheg are, or ought to be made 
for the Publick Good, and that they may be as good and uſeful 
Rules of humane Actions ; but they may be deficient as to that for 
which they were intended, and ceaſe to be ſo good and wholſom 
Rules of humane AGtons as it was thought they would have been; 
or, not to be ſo much for the Weal-publick as at firſt, and then a 
non-obſervance of them may not be ſinful : And this being often 
repeated becomes a Cuſtom, and at laſt a Law, and of force enough 
to Repeal them. 

And as to the Third; it may be faid, That general Cuſtoms in- 
deed may have their beginnings from private Perſons, but they can- 
not come to be perfe&tly and truly General, until they are ſpread 
abroad by often repeated Ads, and received by all; and then, if it 
be in a Popular Free State, the Cuſtom 1s introduced by the ſame 
Power and Authority which has the making of other Laws. And 
if jt be in any other ſort of State or Government, there it cannot 
come to be a Cuſtom neither, withont the tacit Conſent of the Le- 
oiflativez and therefore it is introduced by a ſufficient Authority, 
and promulged by often repeated Acts : And it the Matter and 
End of it be Good and Honeſt, it has all the Qualifications of a firm 
and well-eſtabliſhed Law 3 and by conſequence, a former written 


Law may be abrogated by nt. 
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In a word, every Law proceeds from the Will and Mind of the 
Legiſlator ; Laws Divine, both Natural and Revealed, from the Will 
and Mind of God; Laws Humane, of all ſorts and kinds, from the 
Wills of Men, regulated by right Reaſon 3 and the Will and Mind 
of Legiſlators may be made known and manifeſt by Deeds as well 
as Words ; for every Man may be ſaid to Will and Defire that which 
without any force he a&s: And, when Adts are often repeated, 
they may well be preſumed to come from a deliberate and mature 
Conſideration, and the ſoundeſt Reaſon : And ſuch often-repeated 
Ads introduce Cuſtom 3 and therefore Cuſtom may proceed from 
ſound Reaſon, and become ſuch a Law as may be of force to abro- 
gate other Humane written Laws. 


# 3'N-# 


Books Printed for Richard Chiſwel. 


Enſura Celebriorum Authorum 3 ſive Tratatus in quo varia virorunt 
(: Doforum de Clariſ. cujuſque ſeculi Scriptoribus Judicia tradun- 
tur. Unde facillimo negotio LefFor dignoſcere queat quid in ſingulis 
quibuſque Iſtorum Authorum maxime memorabile ſit & quonam in pre- 
tio apud Eruditos ſemper habiti fuerint, Opera Thomez Pope 
Blount, Baronetti, Fol. 

V. CL. Gulielmi Cambdeni, &- Iluſtrium Virorum ad G. Cambdenun 
Epiſtole. Cum Appendice varii Argumenti. Acceſſerunt Annalium Regni 
Regis Jacobi I. Apparatus & Commentarius de Antiquitate, Dignitate, 
& officio Comitis Mareſcalli dnglie : Premittitur G, Cambdeni vita, 
Scriptore Thoma Smitho, S. T. D. Eccleſse Anglicans Presbytero. 40. 

A Vindication of Their Majeſties Authority, to fill the Sees of 
the Deprived Biſhops. In a Letter out of the Country, occaſioned 
by Dr. B—'s Refuſal of the Biſhoprick of Bath and Wells. 

A Diſccurſe concerning the Unreaſonableneſs of a New Separa- 
tion. 

An Account of the Oaths. With an Anſwer to the Hiſtory of Paſ- 
five Obedience, ſo far as relates to them. 40. 

A Vindication of the ſaid Diſcourſe, concerning the Unreaſona- 
bleneſs of a New Separation, from the Exceptions made againſt it, 
in a Tract called, A Brief Anſwer to the ſaid Diſcourſe, &c. 40. 

The Preſcnt State of Germany. By a Perſon of Quality. 8o. 

Memoirs relating to the Royal Navy of Ezgland tor Ten Years, 
determined December, 1588, By Samuel Pepys, Elqz 80. 


Memoirs 


Books Printed for Richard Chiſwell. 


Memoirs of what paſſed in Chriſtendom, from the War begun 1672, 
to the Peace concluded 1679. 80. WS 

Anglia Sacra, ſfve ColleFio Hiſtoriarum Antiquitus Scriptarum de Ar- 
chiepiſcopis &+ Epiſcopis Anglie, 2 Prima Fidei Chriſtiane ſuſceptione 
ad Anmim 1540. Opera Henrici Whartoni, A. M. In 2 Vol. Fol. 

Scriptorum Eccleſtaſticorum _—_ Literaria @ Chriſto nato uſque ad 
Seculum XIV. Facili methodo digeſta. ua de vita Illorum ac rebus 


geſtis, de Sea, Dogmatibus, Elogio, Stylo 3 de Scriptis Genuinis, Dubijs, | 


_— Ineditis, Deperditis, Fragmentis ; deque variis operum Edi. 
tionibys, perſpicue agitur. Accedunt Scriptores Gentiles, Chriſtiane Re- 
ligionis Oppugnatores, & cujuſuis Seculs Breviarium. Inſeruntur ſuis 
Tae veterum aliquot Opuſcula & Fragmenta, tum Greca, tum L ating, 
haFenus Inedita, Premiſſa denique Prolegomena , quibus Plurima ad 
Antiquitatis "ag ſtudium ſpetantia traduntur. Opus Indicibus 
neceſſariis InſtruFum. Authore Gulielmo Cave, SS. Theol. Profeſſ. Ca- 
nonico Windeſorienſi. Accedit ab alia manu Appendix ab Inennte Se- 
culo XIV. Ad Annum uſque MDX VII. Fol. 
' The Character of Queen Elizabeth : Or, a full and clear Account 
of her Policies, and the Methods of her Government, both in Church 
and State. Her Vertues and Defe&ts. Together with the Character 
of her Principal Miniſters of State 3 and the greater part of the Af. 
fairs and Events that happened in her time. By Edmund Bohun, 
I693. 

The Letters of the Reverend Father Pax/, Councellor of State 
to the moſt Serene Republick of Yenice, and Author of the ex- 
cellent Hiſtory of the Council of Trent, 1693. 

Impartial Hiſtory of the Wars of Irelazd. In Two Parts. From 


the time that Duke Schomberg landed with an Army'in that King- 


dom, to the 234 of March, 169;. when Their Majeſties Proclama- 
tion was publiſhed, declaring the War to be ended. Illuſtrated 


A 


with Copper Sculptures, deſcribing. the moſt important Places of * 


Ation. By George Story, an Eye-witneſs of the moſt remarkable 
Pallages. 40. 1693. 24 

Lingne Romane DiGionarinm Luculentum Novum: A New Dictio- 
nary in Five Alphabets. (1) Engliſh Word and-Phraſe before the 
Latin. (2.) Latin Claſſic. (3.) Latm Proper Names. (4.) Latin 
Barbarous. (5.) Law-Latin: Cambridge, 40. 1693. 

Ryuſhworth*'s Hiſtorical Collettions. The Third Part. In Two 
-Volumes. Containing the Principal Matters which hapned from the 
"meeting 'of the Parliament, Novemb.. 3. 1640, to the end of the 
Year, 1644. Wherein is a particular Account of the Rife and Pro- 
greſs of the Civil War to that Period. | Fol. 

Memorials of the moſt Reverend Thomas Cranmer, ſometime Lord 
Arch-Biſhop of Canterbury. Wherein the Hiſtory of the Church, 
and the Reformarion of it, during the Primacy of the ſaid Arch- 
Biſhop, are greatly Yluftrated : And. many ſingular Matters relating 
thereunto, now firſt pabliſhed. In Three Books. Collected 
chiefly from Records, Regiſters, Anthentick Letters, and other Ori- 


ginal Manuſcripts. By John Strype, M. A. Fol. 1694. 


